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\      S      E      S 


Jr 


ARGUED  ANb  DETERMINED 


IN    Tilt 


Court  of  king's   bench, 


i>r 


Michaelmas  Teriti, 

» 

in  the  Forty- fixth  Year  of  the  Reign  of  George  HI, 


iSfof. 


Lane  ngainjl  Cobham  and  two  OtherSi 


JFrtiay% 
Nov.  8th. 


T^  trefpafs  for  taking  and  converting  the  plaintifPs  goods,  Though  a 

to  which  tlic  general  iffue  was  pleaded,   it  appeared   that  parifh  had  at 
the    aAion   was   brought  to  try  the  validity   of  a  poor  rate  °°j^*^*t*'\hc 
againft  the  two  juftices  who  granted  the  wan'ant  of  diftrefs  y^^^s  1773-5 
under  which  the  plaintifPs  goods  were  taketi,  and  one  of  the  had  the  bene- 
parifti  officers  of    Wokingham,  in  the  counties  of   WHis  and  ^^ ''j.J^^^'J; 
Berks t  who   procured  and  executed  fuch  warrant ;    and   the  y^^^  y^^^  a- 
queftion  was,  whether  the  rate  in  difpute,  made  by  four  over-  ways  had  ^ve 
fcers  appointed  for  the  whole  parifh,  were  good;  or  whether  ^J*      ".^p. 
there  ought  not  to  have  been  three  fevetal  rates^for  fo  many  pointed  fcpa- 
diftin£l  divifions  of  the  parifh  *  made  by  feparate  tefpcftive  over-  ratcly,  two 
fccrs  of  the  poor  of  each  divifion  ?    At  the  trial  before  Graham  ^^5^°^     \ 
B.  at  the  lafl  affixes  for  Salj/bury  it  was  proved,  that  from  all  another,  and 
antecedent  time  down  to  the  year  1773  the  parifh  at   large  of  one  for  a 
WoUngbam  had  been  hi  fa£l  divided  into  three  diftridls,  each  ^^*^^  •.  ^^^ 
of  which  had  maintained  their  own  poor  feparately  5  one  con-  ^jftnAs  hav- 
Gfling  of  the  corporate  town  of  JVoiingham,  which  lay  for  the  inf?  agreed  in 

inofl  part  in  the  county  of  BerkSf  with  a  fmall  part  in  the  ^773^°*^ 
'^  '  ^  tonrcth.T,  10 

which  the 

third  acceded  in  I775»  and  there  having  been  hut  four  overrpfrs  fincc  that  period  who 

had  been  appointed  for  the  wboit  uahfh>  the  Court  held  that   fuch  agreemen'^  at  the 

time,  a^cd  wpon  for  30  year«  patt,  whs  proper  evidence  for  the  jury  to  decide  that  tht 

parifh  could  »».»  faAtnjoy  the  benefit  of  the  frat.  43  HHz. :  and  cpnfequciitly  that  a 

diftrefs  levied  for  a  poor  rate  made  by  the  overfeers  conjoiotly  appointed  for  the  whole 

parifh  was  legal  *  C  ^*  3 

Vol.  VII.  B  county 
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r 

1805.       county  of  Wilts  ;  thefecond  confifting  of  the  remaining  part 

• •        of  the  parifiiy  which  lay  in  the  county  of  Berks  ;   the  third 

^dH        ^"^"^   *^   W^iltjbire  liberty,  lying  in   Wilts  (a)  .•  that  during 
CoBHAM.     ^^^  ^"^^  there  had  always  been  feparate  overfeers  of  the  poor 
for  each  part,  two  for  the  town,  and  two  for  the  Berkjhire  part 
of  Wokingham^  and  one  iox  Wilts  ;  feparate  rates*  and  ftparate 
conftables  appointed ;  and  there  had  been  removals  of  paupers 
and  certificates  granted  from  each  of  the  feveral  pans  to  the 
others.     That  in  the  year  1773  the  town  of  Wokingham  2Lnd  the 
Berk/hire  diftrii^  agreed  to  unite,  and  invited  the  Wilts  diftrift 
to  accede  to  the  union,  and  that  the  latter  came  into  the  agree-* 
ment  in  1775 ;  and  that,  for  the  purpofe  of  fanflioning  as  far 
as  might  be  iuch  union,  a  mandaitius  was  applied  for  to  the 
Court  of  King's  Bench,  commanding  two  juftices  of  the  peace 
to  appoint  four  overfeers  for  the  whole  parifh,^to  which  no  op- 
pofition  or  return  was  made  \  and  that  from  that  period  down 
to  the  prtfent  time  there  had  always  been  four  overfeers  and 
no  more  appointed  fbr  the  whole  parifli,  >lirho  had  made  one 
rate  accordingly,  and  had  in  all  refpe£ts  conforosed  themfelves 
to  the  ftat.  43  EU%.  c.  2.     The  learned  Judge  was  therefore  of 
L  3  1        opmion  at  the  trials  that  it  was  competent  to  the  inhabitants  of 
tlie  parifh  in  the  years  1773  ^^^  ^775  ^^  come  to  the  agreement 
which  they  did,  (laying  no  Itrofs  on  the  mandamus,  which  he 
thought  arofe  out  of  that  agreement,)  fuch  agreement  being  in 
confonnity  to  the  general  provifions  of  the  ftat.  43  iE/rs.  for 
the  management  of  the  poor,  from  which  the  parifh  had  de- 
viated without  authority  frbm  tliat  period  to  the  pafling  of  the 
a£l;  of  the  13  &  14  Car.  2.  c.  12-  /  21.  whidi  fir  ft  /andiioncd 
fuch  a  deviation ;  but  tliat  they  were  rot  bound  to  continue 
under  the  direftion  of  the  latter  ftatute,  if  in  point  of  fad  the 
parifh  could  avail  iticlf  of  the  provifions  of  the  general  antece- 
dent law,  the  ftatute  13.  &  14  Car.  a.  only  applying  to  fuch 
parifhes  as  have  not  and  cannot  reiip  the  benefit  of   the  flat. 
43  EHz, ;  and  that  in  the  prefent  cafe  he  thought  that  the  un- 
interrupted ufage  for  ihe  lafl  30  years  went  to  fliew  that  the 
parifh  could  have>  becaufe  they  had  in  fa£t  ha^l,  the  benefit  of 
the  flat.  43  JSy/z. ;  on  which  ground  he  dirc£led  the  jury  to 
$nd  a  verdi£l:  for  ^e  defendants.    The  jury  accordingly  found 
for  the  defendants  under  tha^  dire£^ion,  but  found  alfo  as  a  fad 

{a)  The  parifh  was  proved  at  the  trial  to  be  five  miles  long,  three 
'  broad,  aad  x8  ia  circumfereiice. 
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tVat  prior  to  the  agreement  in  1773-75  the  three  diftrids  had        1805, 
always  maintained  their  poor  feparately  under  feparate  over-        ^ 
fccrs.     And  the  plaintiff  had  liberty  to  move  the  Court  to  fet       ^J^fna 
afide  the  verdid,  apd  grant  a  new  trial,  if  the  direfkion  given     Cobham. 
to  the  jury  were  wrong  in  point  of  law.     Accordingly,  ' 

I^ns  S^rjt.  and  Eii/l  now  applied  for  a  rule  for  that  purpofe ; 
contending  that  the  agreement  in  1773-^5  on  the  part  of  the 
parilhioners  to  have  but  four  oVcrfeers,  and  to  maintain  their 
poor  altogether  was  not  binding  where  it  appeared  that  from 
all  time  antecedent  the  parifli  had  not  had  the  benefit  of  the 
ftat.  43  £/».,  but  had  been  regulated  by  the  proviGons  of  the       C  4  J 
ftat,  13  &  14  Car.  a.  from  the  time  when  their  ancient  ufage 
received  the  fandion  of  that  aft,  which  thenceforth  became 
tbc  law  of  the  parifli  *,  and  that  the  modem  ufage  of  the  laft 
30  years,  originating  by  agreement,  could  not  alter  the  prior  * 
law  and  cuSom  of  the  parifli ;  but  that  the  queftion  mud  be 
confidered  now  in  the  fame  manner  as  it  would  have  been  at 
the  time  when  the  agreement  was  made,  and  was  fo  dated  by 
the  learned  Judge  to  the  jury  :  and  that  it  was  competent  now, 
at  it  would  have  been  then,  for  any  of  the  parifliioners  to  re- 
vert to  the  ancient  law  and  cuftom  of  the  parifli  to  maintain  its 
poor  in  feparate  diflrifts.     That  the  words  of  the  fl:at.  13  &  14 
Car,  a.  applying  to  pariflies  which  tad  not  nor  could  reap  the 
benefit  of  the  ftat.  43  E/iz.  could  not  be  underftood  to  mean 
a  phyfical  impo(&biIity  of  managing  the  poor  by  four  overfeers> 
bat  that  they  could  not  properly  do  fo  without  more  ;  and  that 
was  evidenced  in  this  cafe  by  the  long  antecedent  ufage  grown 
into  the  law  of  the  parifli  at  the  time  when  the  agreement  in 
queftion  was  entered  into,  and  by  the  hSt  proved  at  the  trial 
that  two  overfcers  were  ftill  chofen  alternately  for  the  town  of 
Wokingham  and  the  Betkjbire  part  of  the  parifli,  and  one  for 
each  of  the  others,  though  the  four  when  chofen  were  ap- 
pointed for  the  whole  parifli.     And  that  if  the  regulations  of 
the  ftatute  of  Car.  2,  once  adopted  could  be  departed  from^  it 
would  open  a  door  to  continual  difputes  and  inconvenience. 

72^  Court  however,  were  clearly  of  opinion,  that  the  queftion  . 
was  proper  to  be  left  to  the  jury,  and  that  it  was  in  their  pro- 
vmce  to  decide  whether  the  parifli  under  thefe  circumftances 
could  have  the  benefit  of  the  ftat.  43  Eliz.  s  and  there  was  no 
evidence  to  fliew  that  they  could  not,  o^pofed  to  the  weight  of       [  5  ^ 
a  u^ge  for  30  years  paft  to  fliew  that  thej  might  have,  and 

B  a  actually 
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i?©^.        aSiKilly  had  enjoyed  the  benefit  of  it.    That  the  agreement  ill 

J  1 773 — S  flic  wed,  that  in  the  opinion  of  the  pari(hioners  of  that 

asalnJI        period  they  might  have  the  benefit  of  that  ftatutc,  and  it  now 

CoBHAw.      appeared  that  in  point  of  fadl  they  have  afted  under  it  ever 

fince.    There  therefore  feemed  to  be  no  reafon  for  difturbing 

the  pra£lice  which  had  prevailed  for  fo  long  time,  or  for  fcni* 

tinizing  every  part  of  the  direction,  when  the  learned  Judge's 

opii^on  and  the  vcrdi£l  of  the  jury  were  fubftantially  right. 

Rule  rcfufed* 


Mofuiayt  ftrCoMBiE  azaififi  Davies. 

iViw.  11th.  ^      •^ 

Where  abro-  HPHIS  zQ\on  of  trover  for  tobacco  having  gone  to  a  fccond 

\cT  pledges  trial,  in  confequence  of  the  opinion  of  the  Court  delivered 

the  goods  of    jjj  Trinity  term  laft  (a),  when  it  was  confidered  that  the  defen- 

hts  pnncipal      ,      ,      ;.  «-  r  i         t  *!,>►.• 

as  his  own      dant  s  taking  an  aiugnment  of  the  tobacco  in  the  King  s  ware- 

the  pawnee  hoiife  by  way  of  pledge  from  one  Coddan^  a  broker,  who  had 

who  claims  purchafed  it  there  in  his  own  n^mt  for  his  principal^  the  plaintiff, 

mL  ad  of  the  (^^^er  which  affignment  the  tobacco  ftood  in  the  defendant's 

broker  can-  name  in  the  warehoufe,  and  could  only  be  taken  out  by  his  au- 

not  claim  to  thority,)  and  the  defendant's  refufing  to  deliver  it  to  the  plaintifif 

Ac  principal  after  notice  and  demand  by  him,  amounted  to  aconveriion.  The 

in  trover  for  defence  fet  up  at  the  fecond  trial  was,  that  the  plaintifF  being 

^f^k"™?"**^  indebted  to  Coddan  his  broker  in  30/.  on  the  balance  of  his  ac- 

which  the  count ;  and  he  having  a  lien  upon  the  tobacco  to  that  amount 

broker  had  on  while  it  continued  in  his  name  and  pofTeflion,  the  defendant  who 

the  goods  for  claimed  by  ♦affignment  from  Coddan  for  a  valuable  conGderation 

baUnce^at  the  ^^^^  '^  ^^^  P^^^^  ^"^  ^^^  entitled  to*  retain  the  tobacco  for  that 

time  of  fuch  fum  }  and  therefore  that  the  plaintiff  not  having  tendered  the  30/. 

pledge.     It  ought  to  be  nonfuited.     Lord  Ellenhorough^  C.  J.,  however,  be- 

wffe  ^^cTt^'  *"S  ^^  opinion  that  the  lien  was  perfonal,  and  could  not  be 

Dnc  who  has  transferred  by  the  foHicus  aft  of  the  broker  pledging  the  goods 

a  lien  dehvers  of  his  principal^  the  plaintiff  recovered  a  verdidi  for  the  value  of 

the  goods  to  the  tobacco. 

1  third  perfon        «,,     «  ^ 

as  a  fccuriiy,       3j4<f  Soliciior'General  now  moved  to  fet  aflde  the  verdift,  and 

with  notice     cither  to  enter  a  nonfuit  or  Have  a  new  trial  j  upon' the  ground 
of  his  hen, 

and  appoiDta  him  to  contioae  his  pofieifioa  as  his  fervant  for  the  prefervation  of  bk 
liip.  - 

that 
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riiat  the  defendant  who  ftood  in  the  place  of  Coddan^  and  was         t8o;% 
entitled  to  avail  himfelf  of  all  the  rights  which  Coddati  had  aga\nft         ";; 
his  principal,  could  not  have  the  goods  takei>  out  of  his  hands  by  ^^;„tf 

the  principal  without  receiving  the  amount  of  Coddan^s  claim  ^  Datu«. 
upon  them.  And  in  anfwer  to.  the  cafe  of  Daubigtiy  v.  DuvAl{a)^ 
(which  was  fuggefted  as  cftabjyfliing  a  contrary  dodlrine)  he  ob- 
ferved  that  Lord  Kenyan  was  of  opinion  at  the  trial,  that  the  prin- 
cipal could  not  recover  his  goods  from  the  pawnee,  to  whom 
jhey  had  been  pledged  by  the  fadlor,  without  tendering  to  the 
pawnee  the  fum  advanced  by  him,  which  was  within  the  amount 
of  the  favor's  lien  upon  the  goods  for  his  general  balance  ;  and 
that  his  lordfiiip  feemed  to  retain  that  opinion  when  the  cafe 
was  moved  in  court,  though  the  reft  of  the  Bench  differed  from 
him.     But 

Lord  Ellknborough  C.  J.  faid,  that  nothing  could  be  clearer 
than  that  liens  were  perfonal^  and  could  not  be  transferred  to 
third  perfons  by  any  tortious  pledge  of  the  principal's  goods. 
That  whether  or  not  a  lien  might  follow  goods  in  the  hands  of 
a  third  perfon  to  whom  it  was  delivered  over  by  the  party  hav-  [  7  ] 
ing  the  lien,  purporting  to  transfer  his  right  of  lien  to  the  other^ 
as  his  fervant,  and  in  his  name,  and  as  a  continuance. in  efie£fc 
of  his  own  poiTeflion  ;  yet  it  was  quite  clear  that  a  lien  coul4 
not  be  transferred  by  the  tortious  act  of  a  broker  pledging  the 
goods  of  his  principal,  which  he  had  no  authority  to  do.  Tha( 
in  Daublgny  y.  Duval,  though  Lord  Kenyon  was  at  firft  of  opi- 
nion that  there  ought  to  have  been  a  tender  to  the  pawnee  of 
the  fum  for  which  the  goods  had  been  pledged  by  the  iz&or^  '  ^ 
within  the  extent  of  his  lien,  in  order  to  entitle  the  plaintiff  to  ^       , 

recover ;  yet  after  the  reft  of  the  court  had  cxpreffed  a  difierent 
opinion,  on  which  he  at  that  time  only  ftated  his  doubts,  he 
appears  in  the  fubfequent  cafe  of  Zweet  and  another^  AJftgnees  of 
Gardj  V.  Pym  (3),  to  have  fully  acceded  to  their  opinion;  for 
he  there  ftates  that  «  the  right  of  .lien  has  never  been  carried 
further  than  while  tlie  goods  continue  in  the  poffeffion  of  the 
party  claiming  it/^  And  afterwards  he  fays*  **  In  the  cafe  of 
Kinloch  v.  Craig  (f),  where  I  had  the  misfortune  to  difier  from 
my  brethren,  it  was  ftrongly  inflfted  that  the  right  of  lienex* 
tended  beyond  the  time  of  a£tual  ppffeflion :  but  the  contrary 

(«)  5  Term  Rep.  604.  (3)   I  Eafi.  4.  '  .  . 

tf )  3  ^"*«  ^/-  1 19^  afterwards  in  Dm.  Proc.  ib.  78$. 

?3  was 
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J  80$.       was  ruled  by  this  court,    and  afterwards  in  the  Houfe  of 

Lords." 

VL^^on^iz  YHis  Lordftiip  then,  after  confuting  with  the  other  Judges,  dc* 
l)lviEs,  cl^^cd  that  the  reft  of  the  Court  coincided  with  him  in  opinionj^ 
that  no  lien  was  transferred  by  the  pledge  of  the  broker  in  this^ 
cafe  :  and  added,  that  be  would  ha¥e  it  fully  undcrftood  that 
his  obfcrvations  were  applied  to  a  Urtious  transfer  of  the  goods 
oJF  die  principal  by  the  broker  undertaking  to  pledge  them  or  bit 
own  /  and  not  to  the  cafe  ox  one  who  intending  to  give  a  fecu« 

C  8  ]  rity  to  anotlier  to  the  extent  of  his  lien,  delivers  over  the  a^uai 
pofleflion  of  goods,  on  which  he  has  the  lien,  to  that  other, 
with  i^^tice  of  his  lien,  and  appoints  that  other  as  his  fervant  to 
keep  pofleffion  of  the  goods  for  him ;  in  which  cafe  be  might 
preferve  the  lien. 

Per  Curiam,  Rule  refufed^ 


rii^Ay,        jj^jj^  ^^  jjjg  Den)ifc  of  Letison  Vernon,    againfi^ 

Henrt  Vernon  and  Others* 


The  devifee     jN  eje£tment  for  certain.cuftomary  tenements  in  the  parifli  of 
^JVufif*        Wak^cU^xiA  county  of  rork,  tried  in  the  Spring  of  iSojt 
cftate  whick     before  Gratam  B.,  a  verdi£l  was  taken  for  the  plaintiff,  fubjeA 
bad  been  fur-  to  the  opinion  of  the  G>urt  on  the  following  cafe. 
rfodercd  to  j^         j^^j  ^f  Strafford,  being  feifed  to  him  and  his  heirs, 

tbcufcofthc  -  «ri  e    ,  />        t  x     t    ' 

will,  having  according  to  the  cuftom  of  the  manor,  of  (amongft  others)  the 
died  before  tenements  mentioned  in  the  declaration,  which  are  cuftomary 
adroittarcf,  tenements  holden  of  the  manor  of  WakefieU,  by  copy  of  court  roll, 
ibouizh  iftcr-  ^1  "toxiX^  and  fcrviccs,  according  to  the  cuftom  of  the  manor,  and 
wards  admit-  pafs  hyfurretider  and  admittance,  paying  on  admittance  thereto  s^ 
ted,  cannot  {qxhc  of  them  compounded,  or  with  certain  fines,  and  others 
^^^V^^  *"       of  them  uncompounded,  or  with  arbitrary  fines  to  the  lord  t 

i  or  Ivii  admit- 
tance has  no  relation  to  the  laft  legal  funrendcr :  but  the  legal  title  remains  in  the 
heir  cf  the  furrenderor.  Though  if  the  firft  devifee  had  been  confidered  to  be  admitted 
in  conttrudion  of  Uw»  (the  dcvife  to  her  being  in  remainder  after  a  devjfe  to  one  who 
was  cuftomiry  heir  of  the  furrenderor,  and  who  paid  rent  to  the  lord  for  fieverftl  T^'^t 
but  though  required  to  come  in  and  be  admitted,  had  never  done  fo,)  or  if  the  ad- 
mittance of  the  fird  devifee'i  heir  could  be  confidered  as  an  admittance  by  relation 
back  of  the  firft  devifee  herfelf ;  yet  (he  not  having  furrendered  to  the  ufe  of  her  will^ 
her  devifee  could  not  take  the  legal  eftatt.  But  whether  t^ie  heir  of  the  furrenderor 
would  be  confidered  as  t  Uttftee  for  the  fecoad  devifee,  a  court  of  equity  is  abnc  com- 
pctcot  10  decide. 
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on  the  loth  of  April  1732,  according  to  the  cuftom  of  the        1805. 

manor,  made  the  following  furrender  of  his  caflomary  tene-        

mcnts  to  the  ufe  of  his  will :  «  Wakefield,  &c.     At  this  court     ^^/^^^^' 

«•  it  was  witnefled  upon  the  oaths  of  B.  S.,  a  tenant  of  *  the        againfl' 

<«  lord,  that  the  Right  Hon.  Thomas  Earl  of  Strafford^  the  loth      Vernom. 

♦*  of  April  1732,  did  furrender  into  the  hands  of  the  lord  of         L  9  J 

*^  the  faid  manor  by  his  hands  all  and  (ingular  the  mefluagesi 

''  &c.  lands,  tenements^  and  hereditaments  ivhatfoever,  with 

*«  their  appurtenances,  fituate  in  Wakefield^  Stanley^  Alverthorpci 

**  Thornes^    and  Sandal-JHagna^    or  clfewhcre  within  the  faid 

•*  manor  of  IFaiefie/d,  which  the  faid  Earl  now  holds  of  the 

•«  lord  of  the  faid  manor  of  Wakefietd  by  copy  of  court  rdl, 

"  in  whofe  tenures  or  occupations  foever  the  fame  now  are  j 

*<  being  of  the  yearly  rent  to  the  lord  in  the  whole  of  4/.  io/« 

**  8i^«>  and  cofnp0undfd  for  {a) :  to  and  for  fuch  ufes,  &c.  and 

<'  upon  fuch  truft,  &c.  and  under  fuch  powers  and  authorities^ 

*<  as  are  or  fliall  be  declared  by  the  lad  will  in  writing  of  him 

<<  the  faid  Earl,  and  to  and  for  none  other  ufe,  intent,  or  pur* 

**  pofe  whatfoevcr."    The  whole  of  the  lord's  rents  paid  for 

the  cttftomary  tenements  of   the  Earl  holden  of  the  manor 

amounted  at  the  time  of  the  faid  furrender  t0  4/.  i8/.  i^d.  part 

thereof,  to  wit,  2/.   xx/.  5//.  being  for  the   compounded^  and 

2/*  6s.  S^d.f  the  refidue  thereof^  being  for  the   unconipounded 

part  of  the  cuftomary  tenements.    The  Earl,  on  the  2  2d  of  June 

I732>  hy  his  will  of  that  date  duly  executed,  after  fpecificallv 

devifing  feveral  eftates  to  be  held  in  tail,  made  the  following 

general  refiduary  devife  of  his  other  eftates,  including  the  faid 

eudomary  tenements  holden  of  the  manor  of  Wakefield  which 

he  had  fo  furrendered  to  the  i^fe  of  his  will:  *<  And   as  to  all 

''  other  my  manors,  mefTuages,  lands^  tenements,   and  here* 

"  ditaments,    whatfoever  and  wherefoever,  e\ihcr\freeiold  ox 

"  copyhold^  (except  thofc  in  the  faid  counties  of  Tork^  Lincoln^ 

"  and  Noitinghamf  which  I  have  already  difpofed   of  by  my 

•*  will  as  aforefaid,)  fubjeft  to  the  faid  feveral  rents-charges  of      [  10  1 

<'  aooo/.  and  200/.  per  annum,  and  fuch  devifcs  thereof  a$ 

*<  aforefaid,  and  the  legacies  by  this  my  will,  or  by  any  codicil 

<*  which  I  (hall  hereafter  makcj  I  give  and  bequeath  the  fame,  in 

"  failure  ofiffue  male  of  the  body  ofmyfaidfon  William  LordVfttitm 

*'  worthy  and  of  my  own  fody,   to    my  faid  three  daughterst 

<*  Lady  Ann,  Lady  Ltdcy,  and  Lady  Harriet^  and  their  heirSj; 

(divide  Soed,  Conolly  v.  Fernon^  5  E^j  5X« 

B  4  «  eqvally 
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18P5.*       *'  equally  to  be  divided  between  them,  as  tenants  in  commo;it 
— ■ —        «'  and  not  as  joint  tenants."    The  faid  teftator  died  in.  iVcv- 
Verno^'     '739*  without  altering  or  revoking   his  faid  will,  and  leaving 
.     aj^fiit:^        ^is  only  fon,  the  faid  Willjam  Earl  of  Strafford^  and  his  faid  threp 
Verkom.      daughters  him  furviving.    William  Earl  of  Strqfford^  on  the  deatji 
of  his  father,  Earl  Thomas^  entered  into  the  .faid.  cuftomary  te- 
nements, and  enjoyed  the  hmt  till  his  death,  without  iflue,  ip 
1791  5  btit  Hvas  never  admitud  thereto.     Lady  Harrift  Verntm^  one 
of  the  faid  daughters  of  Earl  Thomas^  on  the   20th  of  April 
1779,  and  whilft  (he  was  a  widow,  by  her  wi!l  of  that  date 
/    duly  executed  devifed  as  follows  :  <*  Whereas  under  or  by  virr 
^*  tue  of  the  lad  will  and  teftament  of  my  late  father  the  Earl 
**  of  Strafford  deceaffd,  I  am  or  (ball  be  entitled,  upon  th^ 
<*  contingencies  therein  mentioned,  to  the  fee  fimpie  of  and  in 
^<  one  undivided  third  or  fome  other  part  or  fliare  of  divert 
^<  manors,  mefluages,  lands,  tenepients,  and  hereditaments  ii) 
'*  the  feveral  counties  of   Tork^   Lincoln,  Nottingham,  North" 
*^  ampton,  Bedford,  Suffolk,  and  Middle/ex,  or  elfewhere  ;   now 
*«  I  do  hereby  give  and  devife  all  my  eftate,  right,  title,  fliarc, 
*'  and  intereft  of,  in,  and   to  the  faid   fev^ral  manors,  mef« 
^<  fuages,  lands,    &c*,    of   what   nature   or  kind  foever,  and 
"  whercfocver  fituate  or  being,  unto  and  to  the  ufe  of  my  f«n 
•'  Levifm  Vernon,  his  heirs  and  afligns  for  ever :  but.  fubje£^ 
[11]       •*  neverthclefs,  and  I  do  hereby  charge  the  fame  eftates  with 
^<  the  payment  of  2500/.  from  and  immediately  after  my  faid 
**  fon  Levifen  Vernon,  his  hcira  or  afligns,  {hall  come  into  pof- 
^  ^  feflion  thefeof :  fuch  fum  of  2500/.  to  be  paid  as  therein 

**  dire^Ted.**  And  after  bequeathing  feveral  fpeciiic  legacies, 
flie  devifed  as  follows :  "  And  all  the  reft,  refidue,  and  re- 
••  malnder  of  my  eftites,  real  and  perfonal,  of  what  nature  or. 
'<  kind  foever,  goods,  chattels,  and  effe£ls,  I  give,  devife,  and 
"  bequeath  to  my  fon  Levifon  Vernon,  his  heirs,  executors,  and 
«*  adminiftrators.*'  Lady  Harriet  afterwards,  on  the  15th  of 
July,  by  her  codicil  of  that  date  duly  executed,  devifed  as  fol- 
lows :  <<  Whereas  fince  the  making  of  the  foregoing  will  I  am 
<'  become  feifed  of  or  entitled  to  fundry  manors,  mefiuages, 
<<  lands,  tenements,  and  hereditaments  in  the  counties  of  North* 
*<  ampton  and  Bucks,  dcvifed  to  me  by  Elizabeth  Tordiffe,  widowj 
<<  lately  dec6afed  \  I  do  hereby  give  and  devife  all  and  fingular 
<<  the  faid  eftates,  and  all  my  right,  title,  and  intereft  therein 
*'  and  thereto,  unto  and  to  the  ufe  of  my  fon  Levifon  Vernon% 
^  his  heirs  and  afligns  for  ever  \  charged  and  chargeable  never- 

V  .   « thelefs 
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"  thclcC^  with  the  payment  of  feveral  annuities  as  therein  menf 
f«  tioned.  And  I  do  hereby  confirm  my  foregoing  will  in  all 
f«  refpcfts,  and  declare  this  to  be  a  codicil  thereto.'.'  Lady 
Harriet  never  furrendered  the  faid  cuftomary  tenements  to  the  uf^ 
of  her  Hvill ,-  nor  was  Jbe  or  any  other  perfon  (except  as  after 
mentioned)  ever  admitted  to  the  fame  fubfequent  to  the  death  of 
Earl  Thomas.  Lady  Harriet  died  in  1786,  without  altering  o? 
revoking  her  faid  will  or  codicil,  leaving  two  fong  her  furviving, 
viz.  Henry  Vernon  the  defendant,  he^r  eldeft  fon,  and  Levifm 
Vernon^  the  leflbr  of  the  plaintiff  and  devifce  named  in  her  will, 
|icr  youngeft  fon.  On  the  death  of  Willtam  Earl  of  Sirafford^ 
fon  of  Earl  Thomas^  confiderable  freehold  eftates  in  the  counties 
pf  Northampton f  Suffolk ^  Middle/ex,  and  Kenty  came. into  the 
pofTeiEon  of  tlie  defendants  of  the  aforefaid  three  daughters  o£ 
]^arl  Thomas,  on  failure  of  his  and  his  fon's  ifTue  male,  by  virr 
tue  of  the  aforefaid  reiiduary  devife  in  his  will.  And  the  lefibr 
pf  the  plaintiff,  Levifon  Vernon^  by  virtue  of  the  will  of*  his 
mother,  Lady  Harriet,  became  entided  to  one  third  part  there- 
of, and  has  ever  fmce  enjoyed  the  fame}  but  Lady  Harriet 
was  not  at  the  time  of  making  her  will,  or  at  t^e  time, of  her 
death,  feifed  of  or  entitled  under  or  by  virtue  of  the  will  of 
ber  father,  Thothas  Earl  of  Strafford,  to  any  devifable  eftate  or 
intereft  of  or  in  any  freehold  premife$,  or  any  jjther  premifes, 
in  the  county  of  Tori,  other,  than  fuch  eflate  or  intereft  as  ihe 
was  entitled  to  (if  any)  in  the  aforefaid  cuftomary  tenements 
under  and  by.  virtue  of  the  aforefaid  refiduary  devife  of  Thomas 
Earl  of  Strafford,  .  The  defendant  Henry  Vernon,  fon  of  I^ady 
Harriet,  is  cuflomary  heir  of  the  tenements  in  que(liop,v  which 
are  in  the  nature  of  compounded  and  uncompounded  cuflomary 
tenements,  apd  part  of  the  faid  cuftomary  tenements  holden  as 
aforefaid  pf  the  manor  of  Wakefield,  whereof  Ea^l  Thomas  was 
feifed  as  aforefaid  at  the  time  of  making  the  faid  Surrender  and 
at  his  death.  It  has  been  ufual  within  the  fa!d  manor  for 
perfons  entitled  to  reverfibnary  interefts  in  cuftomary  lands 
holden  of  the  manor,  and  defirous  to  difpofe  thereof  by  will 
or  in  mortgage  or  otherwifc,  to  be  admitted  to  fuch  reverfionarj 
interefts  ',  and  upon  fuch  admittances  to  eftates  not  in  poffeflion 
for  the  fteward  to  afiefs  an  half  fine ;  and  fuch  perfons  when  fo 
admitted  have  furrendered  the  fame  to  the  ufes  of  their  wills ;  and 
upon  the  inroUments  of  fuch  furrenders  for  no  fine  to  be  paid  : 
aad  no  inftance  has  been  found  of  any  admittance  of  perfons 
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claim^  nndtr  wOIs,  Without  a  pretious  furrender  to  the  u(e  of 

(och  wills.    The  tefibr  of  the  plaihtiflF  has  been  admitted  to  the 

^t  ^oS      ttnctechta  in  queftion,  ahd  fo  has  the  dfefendant  Henry  Vernon^ 

ifwfi       ^o  ^s  ^  pofleffion  hereof  as  landlord ;  and  the  other  defend- 

Vpimoif,     uics  are  his  tehallts.    The  queftion  vras,  whether  the  leflbr  of 

Mic  pTMntiff  were  entitled  to  recover  all,  or  any  part,  and  which, 

W  fuch  cUftomary  tenements  i     And  it  was  agreed  that  this 

ipecial  eafe  Aiovld  be  turned  into  a  fpecial  vcrdid  at  the  requeft 

irf  eitl&dr  party,  or  of  the  Court. 

The  cafe  appearing  to  the  Court  upon  the  firll  argument  to 
have  beai  dcfeftively  ftated,  the  following  fafts  were  afterwards 
aMed. 

A  fam  of  4/.  14/.  6d.  was  annually  paid  by  WVKam  Earl 
4rf  SitaffM^  as  cuftomary  or  lord's  rent,  for  thcfe  cuftomary 
lands  holden  of  the  manor  of  Wakefield^  from  the  death  6f  his 
father.  Earl  Thomas^  until  the  fame  was  difcontihued  as  hcrein- 
tfttr  mentioned.  The  amount  of  fuch  rents  in  the  liord's  boioks 
Is  4/.  its.  i\d.^  but  EaH  William  tktvtx  paid  mcrtfe  thkn  fhc 
aboTC  fum  of  4/-  14/.  6d.  The  receipts  of  the  cuftomary  or 
lord's  rents  are  entered  in  a  book  diftin£l  from  die  court 
foils,  and  iiever  appear  upon  Ac  rolls.  Earl  Wlttinm  dbes  not 
^pptet  by  the  court  rolto  to  hare  been  ever  admitted,  but  was 
f^ueiitly  applied  to  by  the  lord  and  by  his  ftcward  to  come 
in  and  be  admitted,  which  he  did  not  do  :  but  in  the  yeat  1 779 
^e  lord  infifting  upon  the  faid  Earl  William's  coming  in  to  be 
admitted,  and  to  pay  his  fines,  the  payment  of  the  above  fum 
of  4/.  14s.  fid.  Was  difcontinucd ;  and  in  1-91  the  lord  filed 
bis  bill  in  Chancery  againft  Frederick  Thomas  Earl  of  Strafford^ 
to  whom  the  eftate  }\ad  then  dcfcended,  and  the  cuftomary  heirs 
of  WlKdm  Earl  of  Straffhrd^  to  compel  the  party  entitled  to 
p  .  -1  the  lands  to  conie  in  and  he  admitted  thereto,  and  that  the  lord's 
firifc  (hould  be  paid  •,  which  fuit  is  flill  depending.  The  fur- 
refider  of  'Earl  Thmtu  to  the  lifes  of  his  will  was  prcfentcd  in 
court  in  1741,  aft<^  his  death,  according  to  the  cuftom  of  the 
rtahor ;  bu^  his  Will  was  never  entolkd  until  the  year  1 8oa, 
wHdi  Wr.  ConMy  was  admitted  tenant  to  the  compounded  part 
of  the  tuftorhary  tenements  under  a  writ  of  mandamus. 

T.  Ca^r  in  the  hft  tttm  (a)  prtmifed  his  argument  by  ftating 
the  principal  fafts  to  be  ftoirtly  thcfe  i  that  Earl  Thomas  having 

(if)  Tbis  was  hebre  the  additional  fa^  above  ftated  were  made  pan 

of  the  cafe.  <        ^      . 
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furrendered  the  premifes  of  which  he  wa9  felfcd  to  him  And  hts 
heirsy  to  the  ufe  of  his  will,  died  in  17399  leaving  his  onlyfon 
Earl  Wiiliam^  and  three  daughters^  of  whom  Lady  HarriH  F^* 
non  W2&  onej  after  having  demifed  the  premifes  on  failure  of 
iflue  male  of  himfelf  and  his-fon  to  his  three  daughters  and  their 
heirs.  That  Lady  Harriet  made  her  will  in  1779)  and  died  in 
1 786  i  and  that  Eaxi  William^  her  brother,  futrived  hcr^  and 
died  without  iflue  in  179I}  never  having  been  admitted.  He 
then  contended  that  the  cuftomary  eftates  in  queftion  pafled  to 
the  leflbr  of  the  plaintifl^,  the  younger  fon  and  devifee  under 
the  will  of  Lady  Harriet^  upon  the  foUowiiig  grounds :  ift^ 
That  the  legal  eftate  in  a  cuftomary  or  copyhold  tenement  fur- 
rendered  to  the  ufe  of  a  will  remains  in  the  furrenderor,  and  on 
bis  death  defcendf  to  his  heir,  until  an  admittance  of  fome  per* 
ion  having  relation  to  that  furrender.  For  which  he  cited  D09 
d.  Sbtivm  V.  Wrwt  (a}»  and  Co.  Cop.  /.  39.  there  cited  as  id 
point.  2dly»  That  th^  intereft  taken  by  the  party  named  as 
4evifee  in  the  will  made  upon  fuch  furrender  is  until  admit* 
tance  an  ^uitaUi  intereft  only }  and  that  fuch  was  the  intereft 
which  Lady  Harriit  had  as  devifee  in  remainder  under  the  fur^ 
fender  to  the  ufe  of  Earl  Thoma/s  will ;  Earl  WVKam  never 
liaving  been  admitted  \  which,  if  he  had  been  admitted  under 
the  will  as  JanfUi  and  not  as  bar,  might  have  been  contended 
to  be  .an  admittance  of  thofe  in  remainder,  upon  the  fuppofition 
that  he  was  the  firft  taker.  This,  he  f^dj  followed  as  a  con- 
fequence  firotn  the  firft  propofltton,  and  was  further  eftablifiied 
by  the  cafe  of  Roe  d.  Jefftrrfs  v.  Hicis  {f>\\  where  one  had  iinw 
rendered  a  copyhold  to  the  ufe  of  his  will,  and  devifed  the 
lame ;  and  the  devifee  before  admittance  was  convidied  of  fe«* 
lony  and  executed ;  and  it  was  holden  that  the  lands  deCcended 
to  the  hehr  of  the  furrenderor ;  the  devifee  having  before  admit* 
tance  no  intereft  in  them  as  tenant  which  (he  could  forfeit  to 
the  lord.  3dly,  That  Lady  Harriet  might  devife  fuch  her 
equitable  intereft  to  the  leffor  of  the  plaintiff,  without  any  fur- 
render of  it'to  the  ufe  of  her  will  \  according  to  Davy  v.  Beards 
Jbam  (r).  King  v.  King  (J),  and  GreenhlU  v.  Greenhill  (<).  [JU 

{a)  s  Eafi,  132.  («)  2  mif.  13—16. 

(r)  I  Chan.  Caf^  39.     3  Chan.  Rep.  4.  and  2  Freem»  1 57. 

id)  3  P.  Wms.  358. 

(#)  2  Vern.  679.     Free*  m  Chan,  320*     Gili»  Eg.  Caf,  77.    And 

vide  Car  v.  EUifonf  3  ^ii*  75. 

Slanc 
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iSo;.        ilanc  J.  faidy  that  it  was  too  plain  a'propofitlon  to  be  denie4 

that  an  tquitahU  intereft  in  a  copyhold  would  pafs  by  devife, 

^mnom'     ^i^ou^  a  Airrendcr  to  the  ufc  of  the  will.]     Then  4th»y,  he 

A^M^        contended,  that  the  leflbr  of  the  plaintiflF,  the  dcrifee  of  fuch 

VikNON.      equitable  intereft,  haiKng  been  admitted,  fuch  his  admiflion  had 

relation  to  the  Surrender  made  by  Earl  Thomas^  the  firft  deidfor, 

to  the  ufe  of  his  will,  aiid  veiled  the  legal  intereft  in  him,  the 

]!  1^  ]  leflbr :  allowing  that  an  admittance  without  title  would  not  give 
a  titte.  As  in  Holder  d.  Sulyard  v.  Prefton  (/i),  where  one  fur- 
rendered  to  the  ufe  of  his  will,  and  by  his  will  direAed  the  co- 
pyhold to  be  fold  by  truftres,  and  the  money  to  be  applied  to 
certain  ufes  ;  it  was  holden  that  a  purchafer  was  entitled  to  be 
admitted  under  a  conveyance  from  the  truftees,  without  any 
previous  admiflion  of  the  truftees  or  of  the  heir  at  law  %i  the 
furrenderor.  So  the  admittance  of  the  heir  of  a  furrenderee 
dying  before  admittance  has  relation  to  the  furrender,  fo  far 
even  as  to  give  the  furrenderee's  widow  her  free  bench.  Vattghan 
d*  Atkins  V.  Atkins  {b)j  which  contains  the  whole  law  on  the 
fubjedi*  And  in  KeneM  w.  Scrafim  (r),  the  copyhold  having, 
been  furrendered  to  one  Atkins  by  way  of  mortgage,  who  after 
deviling  to*  B.  and  others  died  without  being  admitted  \  and  then 
the  mortgagor  having  died,  and  the  copyhold  defcending  to  his 
infant  daughter  and  heir  at  law,  the  Mafter,  to  whom  the  mat* 
ter  was  referred,  cenified  to  the  Lord  Chancellor  that  the  legal 
eftate  remained  in  the  mortgagor,  but  that  the  devifees  of  die 
^  mortgagee  were  entitled  to  be  admitted  ;  and  his  Lordfhip,  in 
March  1805,  direded  the  fame  accordingly.  He  then  argued, 
5thly,  that  the  cuftomary  eftates  in  queftion  pafied  to  the  leflbr 
of  .the  plaintifi^  under  the  devifc  in  Lady  Harriefs  will  of  *<  all 
her  eftate,  right,  title,  (hare,  and  intereft  in  the  feveval  ma. 
Bors,  lands,  tenements,  &c.,  of  what  nature  or  kind  foever,*^ 
&c.  <*  in  she  counties  of  ITork"  &c.  Beildes  which  there  is 
a  general  claufe,  giving  him  *<  all  the  reft,  vefidue,  and  remainr 
der  of  her  eftates  real  and  perfonal,  of  what  nature  or  kind 
fill  fbever."  He  faid,  that  it  had  been  a  queftion  in  fome  cafes 
whether  copyMd  would  pafs  by  general  words ;  but  that  was 
where  there  had  been  no  furrender  to  the  ufe  of  the  will,  and 
the  doubt  was  whether  the  Court  of  Chancery  would  fupply 

(3)  2  Wilf.  400.  (3)  $Burr,  2764.  277.9.  2787. 

(r)  This  was  quoted  from  MS.    The  fame  cafe,'  upon  other  points, 
if  rtportcd  io  5  Vef,  jun,  tKj.     8  Fef.jw*  30.  and  2  Eqfi^  530. 

one  ; 
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one :  but  here  no  fuxrcnder  is  wanted  $  and  in  Car  v.  Ellifen  (a)        1 8off. , 

the  words,  "  alJ  my  real  ejlate^*  were  deemed  fufficient  to  pafo        • 

an  equitable  intereft  in  a  copyhold.  it  f     "• 

Walfcn^  for  the  defendant,  after  referring  to  tfie  cafe  of  Roe  againjt 
d.  Conolly  v,  Vernon  {b)  as  having  decided  that  the  compounded  VERHOMrf' 
cuftomary  tenenoents  only  wete  furrendered  to  the  ufe  of  Earl 
Tbomafs  will,  obferved  generally  upon  the  two  firft  points  made 
in  argument  for  the  plaintiff,  that  the  legal  intereft  in  a  copy-» 
hold  can  pafs  no  otherwife  than  by  furrenderj  and  a  will  only 
operates  as  a  declaration  of  the  ufe  created  by  the  furrendery 
and  not  as  a  devife  of  the  land  itfelf ;  and  therefore  it  is  that,  ac- 
cording to  Tuf nelly.  Page{c),  neither  the  ftatutes  of  wills  (d) 
2iRcGt  copyholds,  nor  the  ftatute  of  frauds  (^),  fo  far  as  the  at-^ 
teftation  of  three  witnefTes  to  a  will  of  land  is  required  ;  though 
as  a  declaration  of  a  ufe  it  is  thereby  required  to  be  in  writing. 
As  there  muft  be  a  furrender,  fo  ther^  muil  be  an  admittance  in 
purfuance  of  fuch  furrender ;  for  before  admittance  a  furrenderce 
has  no  intereft  In  the  copyhold  :  if  he  enter  he  is  a  trefpafler, 
and  if  he  furrender  to  another  it  is  merely  void.  Co.  Copyh, 
f»  39.  and  Supplement  if.  4.  So  if  he  commit  wafte,  or  felony, 
it  is  no  forfeiture,  becaufe  not  being  legal  tenant  he  has  nothing 
to  forfeit.  On  that  ground  the  cafe  of  ftlifs  Jefferyt  [f)  was 
decided:  the  Court  faid,  that  as  devifee  of  a  copyhold  furren-  T  18  1 
dered  to  the  ufe  of  a  will  (he  had  before  admittance  neither  yxix 
in  re  nox.ad  rem ;  which  as  undcrftood  iti  the  civil  law,  from 
whence  die  expreffion  is  borrowed,  means  that  the  party  has 
nether  a  right  of  pofleflion  nor  a  right  of  aflion.  Lord  Coke 
in  his  Copyholder  likens  a  furrenderee  before  admittance  to  a 
fcofFee  without  livery  :  the  inveftiture  is  not  complete :  the  legal 
title  remains  in  the  feoffor  in  the  one  pafe,  and  in  the  furrenderor 
in  the  other,  and  upon  the  death  of  either  it  defcends  to  his  heir. 
3d]y,  Admitting  that  according  to  decided  cafes  an  equity  in  a ' 
copyhold  may  be  devifed  without  a  furrender  to  the-ufe  of  the 
will,  yet  this  court  cannot  take  notice  of  the  devife  of  an  equity  ; 
they  can  only  look  to  the  legal  title.  And  though  the  Court  of 
Chancery  will  in  general  confider  the  heir  at  law  as  a  truftee 
for  the  devifee  of  an  equitable  intereft  In  a  copyhold,  where  the 
intent  of  the  teftator  to  pafs  it  is  plain ;  yet  that  does  not  hold 

ia)  3  Aih.  73.  (3)  5  Eajl,  ^U         .    (0  2  Att.  37. 

(d)  32  H.  8.  c.  J.  and  34  k  35  H.  8.  r.  5.         (<?)  29  Car,  2.  c.  3. 

(/)  2  WUf.  i3^i6.- 

univerfally; 
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iSaj*  ttiHTcrfaDy  $  for  relief  was  dented  in  the  cafe  cited  of  Davy  tf. 
BtoKd/bam  {a)  \  and  whenever  it  is  given,  that  court  may  do  it 
upon  equitably  terms  :  bat  this  is  an  attempt  to  accompKih  at 
once  what  the  Lord  Chancellor  might  refufe  altogether,  or  only 
give  ctk&,  to  under  circUmftances.  And  this  is  a  difpute  be* 
tween  the  heir  at  law  having  the  legal  eftate,  and  the  devifee  a 
younger  brother,  who  is  otherwife  well  provided  for,  a  circuni- 
ftance  to  which,  die  Lord  Chancellor  would  advert  {b).  4thly, 
As  to  the  admiffion  of  Lady  Harriets  devifee  having  relation  to 
the  furrender  to  the  ufe  of  Earl  Tbonias*^  will,  the  whole  do&rine 
upon  this  fubjeft  was  much  confidercd  in  Vaughan  v.  Atluns  (r), 

(  19  3  sui<l  there  it  was  holden,  that  if  the  admittance  were  purfuant  to 
the  furrender^  it  would  relate  back  to  it,  and,  altogether  make  but 
one  convepnce:  and  therefore  by  the  admittance  of  the  heir  of 
the  furremieree,  his  widow  became  entitled  to  her  free  bench ; 
the  legal  eftate  thereby  vefting  by  relation  in  the  furrenderee 
him(elf|  as  if  he  had  been  admitted  in  his  lifetime :  as  on  the 
oth^  hand,  in  Benfin^.  Scot  (rf),  where  the  furrenderee  was  not 
admitted  till  after  the  death  of  the  furrenderor,  yet  by  the  re-^ 
lation  of  foch  admittance  to  the  furrender,  the  eftate  was  con- 
iidered  as  out  of  the  furrendetor  before  his  death,  fo  as  to  ouft 
his  \ndow  of  her  free  bench,  and  to  avoid  all  mefne  a^^s  of  the 
furrenderor.  Then  if  the  admittance  of  the  defendant,  the  heir 
at  law  of  Lady  Harriet^  be  the  fame  by  relation  as  the  admittance 
of  Lady  Harriet  the  devifee  herfelf;  (and  as  a  remainder  or  re- 
verfiou  may  be  furrendered,  fo  one  having  fuch  an  intereft  may 
be  admitted)  then  her  devife  of  the  cuftomary  tenements  in 
queftion  woiddbe  void  for  want  of  a  furrender  to  the  ufe  of  her 
wiB,  And  the  fame  objeilion  would  apply  if  the  payment  of 
the  cuftomary  rent  by  Earl  William  {e)  could  under  the  circum- 
ftanqes  ftatcd  be  confidered  as  an  admittance  kA  him  as  firft 
tiaker  under  the  will  ci  Earl  Ihrnas^  and  fo  an  admittance  of 
dioie  in  remainder;  though  another  queftion  might  arife^  whe- 
ther the  remainder  to  the  daughters  in  the  will  of  Earl  Thomas^ 
after  an  indefimte  failure  of  iflue  male  of  his  fon  Earl  William^ 

(a)   I  Chan.  Caf.  ^     5  Chan.  Rep.  4.  and  a  Freem*  157. 
{h)  Vide  Rtifi  ^.  Roji,  I  Eq.  Caf.  Abr.  124. 
If)  5  Burr.  2764.  ^785. 
(j)  3  Ley.  385.  and  &  Salk.  18 j. 

(^).  Tbif  fa£t  was  ftatcd  to  cxift  on  the  firft  arg;ament,  though  it 
was  not  rcgttlarly  added  10  the  cafe  till  afterwards. 

wcr« 
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were  not  coo  remote.   Bat  if  tbe  dodrine  be  clear^  a&  laid  down       280  j« 

in  Vamhan  ▼.  Jtihi^w  (0)9  and  in  Co,  Qop^f.  41.  that  the  title       

to  cftates  ^  of  this  natpre  pafles  only  by  the  furrender,  and  thai  y  ^  ^^'^ 
an  admitunce  in  itfelf  confers  no  title^  except  as  it  has  relation  againft 
to  the  furrender,  it  follows  that  the  loipd's  ad  in  admitting  the ,  Vbrhon. 
leflbr  of  the  plaintifi^  is  void }  for  he  is  not  the  har  of  Lady  [  ^^  ] 
Uarriet :.  s^nd  the  will  of  Earl  Thomas  having  declared  the  uies 
of  his  fu^nrender  to  be  to  Lady  Harriet  and  her  (ifters  and  their 
b(ir4%  nooe  other  than  one  who  claimed  as  heir  to  one  of  them 
could  be  ^di^itted.  There  is  not  even  the  word  q/jjigns  in  the 
will  of  ^9x1  Thqin^^  whi^h  m;gbt  apply  to  an  alienee,  fuch  as 
the  leflbr  of  the  plaintiff  is ;  though  even  th^t  would  not  have  > 
done  when  coupled  with  the  word  heirs.  It  will  be  in  vain 
hereafter  to  refer  to  the  rolls  of  the  court,  to.  afcertain  in  whom 
the  title  is,  if  a  will,  and  that  too  without  a  furrender  to  the  ufe 
of  it,  may  pafs  the  title  out  of  court.  And  if  equity  will  take 
notice  of  an  alienation  by  will,  why  ibould  it  not  equally  notice, 
an  alienation  by  deed  ?  As  to  tlie  5th  point,  he  denied  that  the 
cuftomary  eftates  in  queftion  pafled  to  the  leflbr  of  the  plaintiff^  by 
tbe  will  of  Lady  Harriet.  The  general  rule  is,  that  neither  copy» 
holds  Bor  leafeholds  pafs  by  the  general  words  of  a  will,  unlefs 
the  cppyholds  have  been  furreodered  to  the  ufe  of  the  will, 
which  was  not  done  here ;  or  unlefs  there  are  particular  circum- 
ftances  to  fliew  an  intent  to  pafs  them.  And  in  Chancery,  where 
the  queftion  moft  frequently  occurs  as  to  copyhold,  the  Lord 
Chancellor  will  not  fupply  a  furrender  without  an  apparent  2h* 
teol  of  the  devifor  to  pafs  copyhold.  Rofi  v.  Rofs  (^},  Bullock 
V*  ^lock  (c),  Challis  v.  Cajhorn  (i),  Eyas  v.  Byas  (; ),  Hav^iiju 
V*  XMgh  {f)\  MilbQurn  v.  Milbourn  (g),  and  Lind^  v.  JSfo*  fail 
raU  (i),  fliew  that  the  only  exceptions  to  the  general  rule  are 
either  where  the  devifor  had  no  other  than  copyhold  lands,  or 
wheie  the  devife  is  in  favour  of  a  wife,  child,  or  creditors,  not 
ot^Mrwife  or  iaadequately  provided  for;  and  not  even  in  favour 
of  a  wife  or  younger  children,  as  againft  the  heir  left  unpro- 
vided for*  It  is  true  that  Lady  Harriet  had  no  &eehold  in 
Tor)^.e^  which  is  named  ^mongft  other  counties,  but  {be  had 

(fl)  5  Burr,  2764.  1785.  {h)  Eq,  Caf.  Ahr,  124, 

(f)  a  Eq*  Caf,  Ahr,  231.  and  5  Vin.  Ahr,  58.  ^/.  19. 
\d)  Prec.in  Chan,  408.         (*)  a  Vef.  164.         (/)  1  Atk.  387. 
iz)  a  Bro.  Cb.  Rep.  64.  (A)  3  Bro.  Ch»  Ref.iBS. 
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i8dj.  .    in  other  counties  named:  and  the  mention  of  Torijlnre  is  not  ' 
7"        concluGvc  that  fhc  intended  to  pafs  l>er  cuflomary  eftatcs  there  J 
V&ANON*    ^^^  ^^  ^^^^  names  Linco/t^ire 2nd  Kottlngham/bire^xxi  which  (he 

i]^miv^  had  nothing.  It  is  plain  therefore  that  fiie  had  no  particular 
V&ftMON.  eftates  in  contemplation^  and  (he  prefaces  the  whole 'lift  of 
counties  with  reciting  that  (he  was  entitled  under  the  will  of 
her  father  to  ihefieJimpU  of  one  undivided  third  part  of  landst 
&c.  in  the  feveral  counties  named  %  which  (hews  that,  if  any, 
hex  freehold  lands  only  were  particularly  in  her  contemplation, 
A  (imilar  rule  has  been  applied  to  leafeholds  in  Rofe  ▼.  Bart* 
lett  {a)i  confirmed  by  Thompfin  v.  Law/ey  (i)^  and  particularly 
in  Davis  v.  GiUs  (r). 

Lord  Ellenborough  C.  J.  oti  the  firft  argument  de(ired  that 
the  cafe  might  either  be  amended  or  go  down  to  another  trial, 
in  order  to  have  the  fa£t  more  regularly  brought'  before  them, 
which  had  been  fuggefted,  namely,  that  for  many  years  Earl 
William  had  paid  rent  to  the  lord  which  had  been  accepted,  which 

C  22  J  would  aflford  ground  to  prefume  an  admittance  of  him  as  te-  . 
nant.  And  then  It  might  be  argued,  that  the  admittance  of  the 
particular  tenant  was  the  admittance  of  thbfe  in  rdhiainder. 
'Fhough  he.fuggefted  that  the  difficulty  would  (liU  occur  to  the 
IcfTor  of  the  plaintiff  in  either  way  of  confidering  the  cafe ;  fox* 
if  there  were  no  admittance  of  Lady  Harrist,  her  devifee  could 
not  claim  to  be  admitted  under  the  furrender  to  thor  ufe  of  Eart 
Thoma/%  will ;  and  if  ihe  were  admitted,  then  (he  could  not  de- 
vife  without  having  furrendered  to  the  ufe  of  her  will. 

In  this  term  Watkins  argued  for  the  plaintiff,  and  began  by 
ftating  two  queftions ;  ift>  Whether  Lady  Harriet  Vernon  was 
pofieffed  of  fuch  an  intereft  in  the  cuftomary  eftates  as  (he  could 
devife,  without  a  furrender  to  the  ufe  of  her  will  ?  2dly,  Whe- 
ther if  (he  had  fuch  a  <levifeable  intereft,  (he  had  ufed  proper 
words  in  her  will  to  pafs  it  ?  Upon  the  firft  point  he  was  pro- 
ceeding to  fliew  that  Lady  Harriet^  never  having,  been  admitted, 
had  only  an  equitable  title,  which  was  confequently  devifeable 
without  a  furrender  to  the  ufe  of  her  will,  inafmuch  as  an  equi- 
^ble  intereft  cannot  be  furrendered  ^  and  that  on  the  death  of 

ia)  Cro,  Car.  293.  Bat  where  the  leafehold  had  always  been  let 
vvith  the  freehold  as  one  farm,  it  was  holden  to  pab  under  geoeni 
words.     Lane  v,  Ld,  Stanhope,  6  Term  Rep.  345. 

C*)  3  Bof  er  Putt.  31a.  {e)  3  P.  Wms.  l6. 
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Earl  ncmas  the  legal  cftatc  defcendcd  to  his  cuftomary  heir  Earl  1805 . 
HrUliam^  and  fo  to  the  next  heir,  tiU  the  admittoncc  of  the  kflbr  ^^^^^ 
of  the  plaintiff,  which  entitles  him  to  maintain  this  ejcSmcnt. 
And  in  addition  to  the  authorities  before  cited  on  this  point,  he 
mentioned  1  RolL  Jir.  502.  pi.  3,  4-  Doe  ▼.  Miller  {a),  Berry  VEaMO*. 
T-  Greene  (4),  Peachy  v.  The  Duke  of  Somerfet  (r),  Semain/s 
cafc(</),  jillen  ▼.  Poultoft{e)^  AUorniy^Gentral  v.  Andrews  {f)^ 
and  Duke  of  Marlbor9ugh  v.  Lord  Godolphin  [g).  He  alfo  referred 
to  HUls  V.  Doivnton  (A),  to  (hew  that  the  Court  would  not  look 
to  the  circumftance,  whether  the  heir  or  the  derifee  were  other- 
wire  provided  for  by  the  will  or  not.     It  was  then  alked  by 

Lord  Ellbnborough  C.  J.   Have  you  any  cafe  to  (hew  where 
tUs  court  has  taken  notice  of  an  equitable  title  in  a  copyhold  ? 
Does  a  court  of  law  ever  take  notice  of  an  equity  ?     As  a 
queftion  of  law  there  is  really  nothing  for  us  to  deliberate  upon; 
and  therefore  we  would  willingly  relieve  you  from  further  trou- 
ble.    Lady  Harriet  never  was  in  izQt  admitted,  though  if  (he 
had  been  admitted,  yet  according  to  the  cuftom  (he  could  not 
have  devifed  the  premifes  without  a  furrender  to  the  ufe  of  her 
will :  fo  that  there  is  neither  an  admittance  of  her,  nor  a  fur- 
render  to  the  ufe  of  her  will.     Then  are  we  to  be  hunting  after 
an  equity,  when  this  Court  has  nothing  to  do  but  with  the  legal 
eftate  ?     For  as  to  the  admittance  of  the  lefTor  of  the  plaintiff, 
that  merely  clothes  him  with  a  legal  title  to  the  poffeffion,  if  he 
had  before  a  title  to  the  edate  purfuant  to  tlie  furrender ;  but  it 
does  no  more  ^  it  will  not  give  him  a  title.     It  is  enough  how- 
ever to  fay,  that  Lady  Harriet  never  was  in  faft  admitted  under 
the  furrender  by  her  father  to  the  ufe  of  his  will,  and  her  de- 
vifee  cannot  be  in  a  better  fituation  than  herfelf.    It  is  impo(G- 
ble  to  fuftain  the  argument  for  the  leffor  of  the  plaintiff  in  the 
total  abfence  of  any  legal  title :  and  we  cannot  determine  who 
has  die  equity  \  he  muft  go  to  the  other  (ide  of  the  hall  to  learn 
that.    But  our  opinion  is,  that  even  fuppofing  him  to  have  an 
equity,  we  cannot  help  him  here. 
Grose  J.  declared  himfelf  of  the  fame  opinion.  {[  ^4  1 

(tf)  I  Term  Rep.  395.  (^)  Cro.  E/lz^^s^g.     (c)  Free,  in  Chan.  573. 
{d)  I  B^fir.  300.        {i)  I  Fef,  111.  if)  I  y^f*  aij. 

ig)  a  Fef.  77. 

(A)  5  Fef.  Jan.  557.     Fide  Mr.  Coi^t  note  to  fVattt  v.  BnUaty  i  P, 
Wmt.  tSo.  5th  cdit«  where  the  principal  cafes  on  the  fubjeift  are  coU 

Vox, .  Vn.  C  Lawismcb 
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•    1805.  Lawrence  J.     How  can  the  admittance  of  Lady  HmrrUf^ 

J.      T"        dcvifcc  be  connefted  with  the  TariYnder  to  the  ufc  of  Earl 
Vbrwon'     ^^<^^J^^  will?     How,  upon  inrpcdlion  of  the  court  rolJs,  can 
againjl        the  devifee's  title  be  made  out  ?     There  would  appear  a  furreti- 
Verhor.      der  to  the  ufe  of  Earl  TAomaj^s  wrll,  and  an  admittance  of  the 
dcvifce  of  another  pcrfon  :  but  the  relation  of  the  one  to  the 
•other  would  not  appear.  It  may  indeed  be  confidered  in  equity, 
that  the  heir  at  law  of  Earl  Tbofnai  is  a  truftec  for  the  devifec 
of  Lady  Harriet  ^  and  equity  may  in  that  cafe  oblige  the  heir  to 
furrender  to  fuch  devifce ;  and  then  the  title  will  all  appear  re- 
gular :  but  in  order  to  afcertain  whether  the  devifee  has  an 
equity,  he  mutt  apply  to  a  court  of  equity, 
Le  Blanc  J.  afltnted, 

Foftea  tp  the  Defendant. 


{r^^y^  ,  Sharp  aMinJi  Gladstone. 

Aov.  15th.  *     ^ 

While  a  (hip    'pHE  plafintifF  declared  tn  aflumpfit  for  money  had  and  re- 
detaincd*  i/a  ceivcd,  and  upon  the  ufual  money  counts.     Plea,  the  gene-> 

foreign  port,  ^^^  '^"c.     At  the  trial  at  the  fittings  at  Guildhall  after  laft  Hi- 
the  owner        lary  term,  before  Lord  ElUnh$rough^  C.  J.  a  verdid  was  found 
.  firft\h?j^^^^     ^^"^  ^^^  plaintiff  for  too/,  and  alfo  16/.  for  intereft  from  the  a^th 
and  then  the     ^^  February  180a  to  the  8th  of  May  1 805,  fubjcft  to  the  opi- 
freight  to  the  nion  of  the  Court  on  the  following  cafe.     The  defendant,  as 

ditttrrtii  fcts    o^ner  of  the  rtiin  Jane^  caufcd  a  policy  to  be  eflFeaed  thereon 
of  underwn-     ^  ^  i .  ,        ri>r.f        .1.        ...^ 

ters  tiiereou      ^^^  ^  ^oyaga  from  JLtverpocl  to  Peter/burgh  and  back.     He  alfo 

who  paid  as     caufed  another  policy  to  be  effc£lcd  for  8qo/.  on  tb< freight  from 
for  a  teal 
lofft;  aft^r 

which  the  fhip  was  liberate  d.rrfhipoed  her  car^o  wh'ch  had  been  taken  ovt,  and  returned 
home  earmn»  frnghSf  which  was  received  by  rbr  afTurird.  QiiaBrr,  Whether  the  aflured, 
after  an  abandonment  ufilitjlip.  («hich  was  ay^/iiW  and  not  a  chartered (^\^\  on  which 
adifttn^ion  may  arifc  0  coutd  ahahdon  rht  freight  co  tnother  fet  of  underwriters  ? 
But  afTuming  that  he  might,  the  (hip  and  freight  Mn/afvMgs  to  the  difTcrrnt  under- 
writers^  after  dedu6lin(r  the  foUnwini;  cxpences,  which  mutt  be  apportioned  between 
them  according  16  ihc»r  f<fvcral  intercits :  i.  Tlie  expences  of  (hip  and  crew  in  the  fo* 
rei?n  p^^rt,  including  port  charfres,  (befidrs  the  expence  of  fhippinf^  the  car^^o  which 
exclufiwcly  belongs  to  the  undcrwriteri  on  yrwcA/)  2.  in  fiirauce  thereon.  3-Wageg 
and  nrovihons  of  crew  from  thtir  liberation  in  the  foreign  port  till  their  dtfcbarge  here. 
4.  Wages  (provifions  were  fuppbed  by  the  forngo  (government)  to  the  crew  during 
their  detention.  But  the  a(rured  was  not  entitled  to  dedud  oqt  of  the  freight  received 
Pt'tyable  to  tl^  underwrite  on  freight  j  !•  Charges  paid  at  the  port  of  difchargc  on 
fliip  and  cargo*  2,  Infu ranee  on  (hip.  3.  Diminution  in  value  of  (hip  and  tackle  bf 
vir^r  and  tear  on  the  voyage  home* 

•[  25  ]  .  Pfter/turgi 
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Peierjburgh  to  Liverpool^  as  intcreft  fiiould  appear;  to  which  Soj. 

laft  policy  the  plaintiff  was  a  fubfcriber  for  loo/.    On  the  5  th ^ 

oi  November  1 800  the  fliip,  being  at  Cronftadt  upon  the  vopge  **^.*T 

infured,  and  being  z/eeking  and  not  a  chartered  fhip,  had  taken  GlIdstohs, 
on  board  a  confiderable  part  of  her  homeward  cargo  on  freight^ 
and  the  remainder  was  then  loaded  in  lighters  in  its  paflage  from 
Peterjburgh  to  Cronftadt.  The  mafter  had  figned  bills  of  lading 
for  the  cargo,  which  was  ihipped  by  difierent  merchants^  each 
upon  a  diftlnA  engagement  for  freight.  The  ihip  would  have 
been  ready  to  fail  in  fix  or  feven  days  on  her  voyage  home : 
when,  on  the  fard  5th  of  November  1800,  by  order  of  the  Ruf^ 
Jinn  Government,  the  (hip  was  forcibly  feized,  the  matter  and 
crew  were  compelled  to  quit  her,  and  were  marched  into  the 
interior  of  the  country,  and  the  cargo  was  relanded  by  the 
Ruffians  and  put  into  j^arehoufe^  The  (hip,  crew,  and  cargo, 
remained  in  pofTciBon  of  the  Ruffians  until  the  2 ad  of  May 
1 801,  when  the  mafter  and  crew  were  liberated,  and  allowed 
to  take  pofieffion  of  the  (hip  again.  The  mailer,  upon  his  li« 
beration,  procured  the  greater  part,  but  not  the  whole  of  the  ori-' 
ginal  cargo  to  be  refhipped,  for  which  he  figned  new  bills  of 
lading  \  and  the  remaining  part  of  his  lading  confiiled  of  goods 
which  were  np  part  of  the  original  cargo.  The  fhip  continued 
at  Cronftadt  for  tl:b  purpofc  of  procuring  and  completing  hct  C  ^^  3 
freight  on  the  voyage  home,  from  the  55 ad  of  May  to  the  3d  oif 
July  1 80 1,  when  (he  failed  and  arrived  at  Liverpool  in  Auguft. 
The  defendant  has  received  the  freight  earned  by  the  (hip  on 
her  voyage  home,,  the  proceeds  of  which  amount  to  about  1900/. 
\n  February  1801  the  defefidant  abandoned  the  Jhip  to  the  under^^ 
writers  thereon  ^  and  abandoned  the  freight  to  the  plaintiffs  and  the  . 
ether  underwriters  on  freight  ^  as  far  as  infured^  and  the  defen* 
dant  received  from  the  plaintiff  and  the  other  underwriters  on 
freight  the  full  amount  of  their  refpe£live  fubfcriptions  as  for ^a 
total lofs*  The  defendant  claims  to  have  paid  the  following  chaiges 
upon  the  (hip  and  freight,  a  proportion  of  which  he  claims  to 
deduA  from  the  net  proceeds  of  the  freight  received  by  him  as 
aforc£ud. 

Expences  of  the  (hip  and  crew  at  Peterjburgh  and  £.     s.     d* 
JElfimur,  izu^luding^port  charges,  and  the  expense 
of  (hipping  the  cargo  upon  which  the  freight 
has  been  paid       •       -        »       .       »         305  14    o 

C  2  Infurance 
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1865.  £.    /.     d* 

■  Infurance  on  the  faiae        -        -        -        -        -     9  19    6 

SffARp       Wages  of  and  provifidns  for  the   mafter,   mate, 
GtA^si^NB        ^^^  feamen,  from  the  time  they  were  liberated  in 

Ri^a  till  difcharged  in  Ehgland^  being  four 
months  ^        -         .        '.        «        •         223     6  it 

Charges  paid  at  Liverpool  oh  {hip  and  cargo       *        91   16     5 
Infurance  on  (hip  home  3000/.  at  4  guineas  lefs  re- 
turns       •        -        -         -        -        -        ^902.0 
Wages  to  the  mafter  and  crew  during  their  deten^^ 

tion  in  Ruffia^  being  fix  months        -        «  270    o    o 

The  defendant  al(b  claims  to  be  entitled  to  make  the  follow- 
ing charge  againll  the  freight ; 
[  27  ]      Diminution  in  the  value  of  the  (hip  and  tackle^  by 

wear  and  tear,  on  the  voyage  home ;  fhe  being 
then  employed  for  the  benefit  of  thofe  inteiefted 
in  tht  freight    -  -  -  •         .  300    o    •♦ 

The  queftion  for  the  opinion  of  the  Court  was>  Whether  the 
defendant  were  entitled  to  dedudl  a  proportionable  part  of  any 
and  which  of  the  faid  charges  from  the  amount  of  the  freight 
received  ?  If  the  Court  ihould  be  of  opinjon  that  he  was  not 
entitled  to  any  dedudlion  in  rcfpedl  thereof,  then  the  verdi£t  to 
Hand.  Bat  if  the  Court  (hould  be  of  opinion  that  he  was  en- 
*  titled  to  fuch  deduQion,  then  it  was  agreed  between  the  parties 
that  the  amount  of  the  particular  charge  or  .charges,  in  refpeA 
of  which  the  Court  Ihould  think  a  deduAion  ought  to  be  made, 
together  with  the  amount  of  fuch  dedu£lion,  ihould  be  referred 
to  arbitration :  and  the  amount  which  the  arbitrator  {hould  find 
0iould  be  deduced  from  the  verdi£k  obtained^  and  a  verdiA  to 
be  entered  accordingly. 

This  cafe  was  argued  in  Trinity  term  laft  by  Rough  fot  the 
plaintiiF,  and  Scarlet  for  the  defendant ;  and  again  in  this 
term  by  Pari  for  the  plaintiiF,  and  the  Solidtor'General  control . 

The  fa£ts  were  fhortly  thefe:  the  defendant^  owner  of  a 
feeking  fliip  in  the  Ruffian  trade,  infured  finp  and  freight  with 
different  fets  of  underwriters'  on  a  vopgehoniefrom  Peter/burgh 
'  to  Liverpool ;  and  after  part  o{  the  lading  taken  on  board  and 
the  reft  ready  to  be  fliipped^  the  (hip  and  cafgo  were  feized  by 
the  Ruffian  government,  and  the  crew  (ent  into  confinement  \ 
on  which  the  owner  abandoned  (hip  and  freight  to  the  refpcdive 

undcrwriterst 
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underwriters,  and  reedved  as  for  a  total  lofs.    And  after  fome         1805. 
months  ehpfed  the  (hip  and  crew  were  Uberated,  and  returned 
*  home  wkh  her  eargo,  and  earned  freight*  which  the  owner  re-        armi^ 
ceired  from  the  fliippers  of  goods:  and  the  principal  queOion  GLAdtTONft 
made  was,  whether  in  an  aAion  by  an  underwriter  on  freight      *[  ^8  3 
to  recover  the  freight  fo  received  by  the  owner,  the  latter  were 
entitled  to  dedu6^  certain  expences  incurred  in  profecuring  the 
adventure,  and  bringing  home  the  Ihip  and  cargo,  fubfequent  to 
fuch  abandonment. 

The  plaintiflPs  counfel  contended,  that  the  underwriter  on 
freight,  to  whom  it  has  been  abandoned,  and  who  has  paid  as 
for  a  total  lofs,  is  in  the  fame  lituation  as  a  common  afllgnee  of 
the  freight  for  a  valuable  confideration,  without  abandonment^ 
at  leaft  as  againft  the  owner  of  the  (hip  and  freight  in  whom 
"both  interefts  were  united,  and  alfo  againft  the  underwriter  on 
fliip  after  feverance  of  the  intcreft  by  the  abandonment :  and  as 
it  b  contrary  to  all  experience  that  a  (hip-owner  (hould  charge 
fiich  an  affignee  with  f xpences  incurred  by  mariners'  wages, 
provifions,  or  wear  and  tear  of  the  (hip,  however  incrcafed  by 
the  protra£^ed  duration  of  the  voyage  from  contrary  winds,  or 
detadner  by  (hips  of  war  at  fea  ;  fo  neither  can  he  be  charged 
with  fuch  expences  incurred  by  the  forcible  detention  of  the 
(hip  in  a  foreign  port.  For  in  eftimating  what  the  owner  of 
the  goods  (haU  pay  for  freight,  the  (hip^wncr  takes  into  the 
account  all  the  ri(ks,  delays,  and  expences  of  the  voyage^  and 
he  receives  a  cbmpenfation  adequate  to  the  average  amount  of 
them  in  the  freight :  then  when  the  underwriter  to  whom  the 
freight  is  abandoned  has  paid  as  for  a  total  lofs,  he  has  already 
paid  his  average  proportion  of  fuch  expences ;  and  he  only  un- 
dertakes, that  if  the  accidents  of  the  voyage  (hould  prevent  the 
earning  of  freight  from  the  owner  of  the  goods,  he  will  replace 
the  lofs  to  the  (hip-6wner.  The  underwriter  on  freight  there-  [  29  } 
fore  is,  in  cafe  of  lofs,  in  the  place  of  the  owner  of  goods  to 
the  fhip-owner,  and  cannot  be  chargeable  for  more  than  the 
latter  would  be  liable  for  in  cafe  of  the  arrival  of  the  goods* 
The  queftiou  then  muft  be  confidered  the  fame  as  if  the  goods 
having  arrived  fafe,  without  an  intervening  abandonment,  and 
full  freight  being  paid  by  the  owner  of  goods  to  the  (hip-owner, 
the  latter  had  brought  an  aQion  againft  the  underwriter  on 
freight  to  recover  thefe  expences.    In  Liatham  t,  Terry  («), 

(fl)  $BQ/.bf  Pul  485. 
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wheft  di6  underwriters  on  freight  recovered  frpm  the  owner  die 
amount  of  the  freight  which  he  had  received  after  an  ab^ndon^ 

mramB       ^^^  ^^  ^^  ^  theoi^  it  was  indeed  intimated  at  the  ee^elufioii 
GLiniTONS.  ^  the  cafe  that  the  underwriters  were  to  contribute  proportion- 

ablj  towards  the  cxpence  of  bringing  home  the  cargo  \  but  the 
point  was  not  argined,  nor  any  folemn  dccifion  given  upon  it.- 
And  in  Tbamtfin  ▼•  R^wenfi  {a)  it  was  conGdered,  that  after 
an  abandonment  to  the  refpe£iiire  underwriters  on  (hip  and 
ftdghtf  Ae  owner  or  under^iters  on  {hip,  and  not  the  under« 
writers  on  fidght,  at  leaft  a^  between  them  and  the  owner,  who 
flood  in  the  fituation  pf  a  wrong-doer  by  the  receipt  and  rc« 
tention  of  the.  freight^  were  liable  to  thefe  expenceo*  [Lord 
ElUnboroHgh  C.  J.  obferyed,  that  this  point  was  not  argued  ia 
that  cafe,  but  was  merely  thrown  out  at  ^he  concluGon  of  it.] 
Jt  was  there  fadd  hpwever,  that  expences  of  this  fort  were  not^ 
pro^rly  fpeaking,  falvage  on  the  freight,  but  charges  paid  bj 
the  owner  of  the  (hip  for  the  benefit  of  thofe  to  whomheaban^ 
doned  it>  a  proportionable  part  of  which  he  would  be  entitle4 
to  retain  pn  his  fcttlement  with  them. 

r  30  ]  At  d&e  conclufion  of  the  firft,  and  in  the  courfc  of  the  fcr 

cond  argument  Lord  ElUnhorou^h  C.  J.  obferved,  that  he  felt 
.  great  difficulty  in  faying,  that  after  an  abandonment  of  the  (hip 
by  the  owner  to  the  underwriters  on  (hip\  he  could  abandon  the 
freight,  which  fcemed  to  follow  the  property  in  the  (hip,  being 
the  earnings  made  by  the  fubfequent  ufe  of  that  which  was 
then  become  the  property  of  others,  to  another  fet  pf  under* 
writers :  and  if  he  could  not,  tlien  it  might  be  coniidered,  that 
having  nothing  oJF  hi$  own  to  abai^don  ^o  the  underwriters  on 
freight,  it  was  the  fame  as  if  there  had  been  no  abandonment  \ 
in  which  cafe  the  plaintiff  could  not  recover  the  freight  fromfhe 
owner.  That  if  this  had  been  a  chartered  ^ip  he  (hould  have 
known  better  how  to  deal  with  the  difficulty :  but  in  the  cafe  of 
zfeeking  (hip,  as  this  was,  he  did  not  well  know  how  to  fepa** 
rate  the  chara^ier  of  owner  of  the  Jbip  from  that  of  owner  of 
|he  freight^  where  the  freight  wa$  to  be'  earned  on  each  parcel 
of  die  goods  (hipped  and  brought  home. 

Lawrence  J.,  who  feemcd  to  incline  to  the  fame  opinion, 
(aid,  (in  aiifwer  to  a  fuggeftion  by  the  plaintiff's  counfel  that  it 
did  not  ^^^  ^  ^^  defendant's  mouth  to  make  the  objedlion  after 
^ving  fevered  his  intereft,  and  abandoned  the  fini^ht  tP  the  UQjr 


{a)  4  £^,  Jt, 
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derwriters  thereon ;  after  which  h'w  receipt  of  the  freight  muft        l8o5, 
be  taken  to  have  been  in  the  chara£ter  of  their  agent  0  that  the 
defendant  might  be  confidered  as  ^he  agent  of  both  fcts  of  un-        astnuB 
dcrwritersj   and  therefore  entitled  to   retain  whatever  he  Mras  Gladstomi. 
liable  to  pay  over  to  the  underwriters  on  (hip.     But 

Le  Blanc  }•  obferving  that  the  only  qucftions  raifcd  for  the 
confideration  of  the  Court  bjr».thc  cafe  refervcd  were,  wlwthcr  [  31  ] 
the  defendant  were  entitled  to  make  anv  and  what  dedunions  oui 
of  the  freight ;  afluming  that  he  was  liable  in  the  firft  inilance 
to  pay  the  freight  over  to  the  plaintiff*:  and  it  being  confirmed 
by  the  counfel  at  the  bar  that  no  quedion  as  to  the  right  of 
abandonment  to  the  underwriters  on  freight  was  made  at  the 
trial  i  all  the  Court  agreed  that  the  argument  (hould  proceed 
upon  the  feveral  items  of  dcdudion  iafiftcd  upon  by  the  dcfendr 
ant,  as  ftated  in  the  cafe. 

The  plaintiff's  counfel  then  proceeded  to  difcufs  the  particu- 
lar items.     I  ft,  The  expences  of  the  ihip  and  crew  at  Peterf" 
hfrgb  and  Eljineur^  including  port  chargesi  and  the  expence  of 
ihipping  the  cargo.    Thefe  muft  be  taken  to  mean  the  ordinary 
expences  which  muft  accrue  in  every  voyage ;  for  the  extraor- 
dinary expences  arifing  from  the  hoftile  detention  form  another 
fubft^ntive  charge.     But  if  thefe  could  be  charged  on  the  un- 
derwriters on  freight,  there  would  be  an  average  to  be  paid  by 
them  in  every  cafe,  which  has  never  been  thought  of   before. 
Thefe  are  expences  ntrcefTariiy  incident  to  the  (hip-owner  who 
charges  freight  in  proportion.     The  only  part  of  this  item  with 
which  the  plaintiff  fcems  to  have  any  concern,  is  the  expence 
of  Jhipptng  the  sargo^  on  which  the  freight  accrued.     But  as  fuch 
a  charge  could  not  have  been  mad^  on  the  owner  of  goods 
(hipped,  if  there  had  been  no  abandonment,  fo  it  cannot  be 
made  on  the  underwriters  on  freight,  who  ftand  in  his  place,  as 
againft  the  owner  of  the  (hip  :  nor  can  the  latter  be  put  in  a 
better  fituation  by  the  abandonment  than  he  was  before.     2dly, 
The  infurance  on  the  expences  abovemcntioned  muft  be  govern- 
ed by  the  fume  rule.     3dly,  The  wages  and  provifions  of  the 
mafter  and  crew  in  the  voyage  home  muft  neceffarily  have  been       C  32  1 
incurred,  without  any.  extraordinary  peril  or  lofs  for  which  the 
underwriter  on  freight  would  have  been  liable,  and  cannot  be 
charged  on  him,  having  been  once  before  paid  for  in  the  price 
of  the  freight.     Neither,  4thly,  can  he  be  accountable  for  the 
charges  at  Liverpool  on  (hip  and  cargo,  which  muft  have  been 
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i 
1 805.        paid  when  he  was  off  the  policy,  and  after  the  freight  had  beeif 

earned :  but  fach  charges  muft  either  affe^  the  owner  of  the  fhip 

^^^ng       ^'  ^^  *^  goods.    5thly,  There  is  as  little  pretence  for  charging 
Clads-i^ii>»  ^  underwriter  on  freight  with  the  infurance  home  oil  the 

body  of  the  (hip  itfelf ,  which  from  the  very  natiire  of  the  con- 
trail mail  belong  to  the  underwriters  on  (hip.  The  like  ob- 
iieryation  will  apply  to  the  9th  itefn^  the  diminutioti  in  value  of 
the  fliip  and  tackle  by  wear  and  tear  on  the  voyage  home.  Foe 
the  plaintiff  had  np  Intereft  in  the  body  of  the  (hip,  and  if^ 
the  voyage  had  been  ever  fo  fhort  and  profperous  fome  wear 
and  tear  muft  have  occurred  i  with  the  degree  of  it  the  under- 
writer on  freight  has  no  concern  ;  for  whether  it  be  more  ox 
lefsj  provided  the  goods  arrive  fafe,  the  freight  is  equally  earn* 
ed :  and  though  the  (hip  had  funk  immediately' after  the  goods 
were  delivered^  he  would  not  have  boci|  (iable  to  contribute  to 
the  lofs*  The  principal  item  is  the  tfth,  yi^.  the  wages  (a)  of 
the  mafter  and  crew  during  their  forcible  detention  in  Ri^ffia  s 
which  muft  be  admitted  to  be  an  eitraordinary  expence  occa* 
fioned  by  a  peril  infured  againft :  and  the  queftipn  1$  M^hether 
after  abandonment  it  is  to  fall  09  the  underwriters  op  Jkfp^  or 
on  freight^  or  on<:botb  proportionably)  or  on  neither  of  then). 
But  if  it  were  not  to  be  borpe  altqgeth^f  by  (he  owner  of  (hip» 
they  contended  that  it  would  be  gen^r^l  mfprage,  being  incurred 
w  3}  3  for  the  benefit  of  the  whole  adventure.  The  cafe  of  ^oh/frtfa^, 
V.  Ewer  {b)  only  decided  that  wa^es  and  prqvifions  during  a  de- 
tention were  not  a  charge  uppn  the  underwriters  on  ^ip  i  b^t 
not  that  they  were  to  be  borne  by  the  underwriters  on  freight. 
{Le  Blanc  J.  obferved  that  there  was  no  abandonment  in  ths^t 
cafe.3  It  was  not  determined  on  whom  the  lofs  fliould  fall  in 
cafe  of  an  abandonment,  and  it  was  not  fald  that  the  owner  him-, 
felf  (hould  not  bear  it.  In  another,  cafe  indeed  of  £Jen  y. 
Ppole  (f },  Mr.  Juftice  Bul/ai'  fud,  that  the  underwriters  on  freight 

and 

(«)  Wages  wfre  coniidefcd  to  be  payable  to  the  mafter  and  crew  in 
Stale  V.  Tbompfon,  4  Eaft^  546. 

{b)  I  TermRep.'iiT. 

{c)  Sittings  after  HiL  term  1 785  at  GuiUbalL  The  diftum  here 
referred  to  is  to  be  found  in  a  note  of  that  cafe  in  Park  on  Infarancr^ 
cb.  2.,  where  jt  is  faid  to  have  been  contended  on  the  part  of  the  10- 
.  furer  on  (hipj  **  and  (b  held  by  Mr.  Juftice  JBuileTf  that  thcfragit,  and 
nei  thejhipt  was  liable  for  this  loft  >"  i.  e.  the  expeqces  of  wagcB>  prp. 
vifions,  &c.  during  detcntioo  by  a  governor  in  a  foreign  port.  A  note 

of 
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tnd  pot  thofe  on  fliip  were  liable  to  thofe  charges :  bot  as  to  the        1 805.  ^ 
firdghtj  that  was  merely  a  diffum,  and  not  a  point  neceffiiry  to        *""'^- 
be  decided  1  as  that  was  an  aftion-  againft  th^  nnderwriter  on         ^^m 
fliip :  and  in  fubfeqoent  cafes  it  has  been  confidered  not  as  a  Oiadstoki. 
charge  on  freight  alone^  but  2%  general  average  t  which  is  the 
<^inion  of  general  writers^  Beawes  Lex  Merc.  1 50.  and  1  Magens^ 
#7.1  and  agrees  with  the  ordinance  of  Lewis  ]^IV.  tit.  Average^ 
art.  V-  And'fuch  feemi^  to  hare  been  the   opinion  of  Lord 
Mansfield  in  Lateward  v.  purling  {a)f  and  in  Da  Cefiar.  Nevm^       C  34  3 
lam  {b)f  where  a  fliip  had  put  into  pQr(  in  the  courfe  of  her 
iroyage>  for  the  benefit  of  all  cpncemeily  the  charges  of  loading 
and  unloading  the  cargo  and  taking  care  qf  it)  and  the  wages 
and  provifiQns  of  the  workmen  hired  for  the  repairs  wanted^ 
were  deemed  to  be  general  average. 

Lord  ELLBNBQROuaH  C.  J.  obfenred,  that  ftridly  fpeaking 
the  term  general  average  was  more  ufoally  taken  to  meai^  a  Jacri* 
fice  or  lofs  of  p^  of  the  adyenture  for  the  benefit  qf  the  whole  1 
1>nt  that  this  was  an  additional  expence  inoi;rred  for  the  bcnefic 
of  all.  It  was  for  the  intereft  of  all  the  parties  that  the  fliip'^  ' 
crew  fliould  be  kept  in  a  fta^e  to  navigate  her  home  i^rith  the 
cargo  i  and  if  for  the  benefit  of  all>  was  it  nqt  fair  th^t  the  ^- 
peuce  fliould  be  divided  proportionably  i 
'  For  the  defendant  it  was  argued^  that  as  by  our  law  freight 
was  the  fubjefl  of  feparate  infurance,  fo  abandonment  and 
falvage  were  incident  to  it  as  to  other  fubje^is  of  infurance.  If 
the  fliip  and  cargo  be  funk  for  a  timcy  or  the  voyage  loft  or  in^ 
terruptedj  fo  as  to  afibrd  no  prefent  profped  of  faving  the  one  or 
profecuting  the  other  with  eStOi^  the  aflured  may  abandon,  and 
the  underwriter  is  liable  to  pay  as  for  a  total  lofs  :  but  in  return 
for  this  he  has  the  benefit  of  filvage  ;  and  in  cafe  of  any  lofs^ 

of  the  {ame  cafe  is  given  at  the  end  of  the  report  of  Robert/on  v.  E^er, 
I  Term  Rtp.  ij-i.  io  which  it  is  oaly  ftated  that  Mr.  Judice  BuUer  was 
of  opinion  that  th<fe  char^res  were  not  allowable  onfuch  a  poBcy,  And 
on  referring  to  my  own  MS.  from  whence  the  printed  note  was  taken^ 
I  do  not  find  any  opinion  of  the  learned  judge  as  to  the  cxclulire  lia* 
bflity  of  the  freigbi  for  fuch  charges,  though  that  was  contended  ibr 
by  Mr.  Lee^  who  was  counfci  for  the  underwriters  on  (hip,  who  laid 
|bat  it  was  fo  determined  every  day. 

{a)  GmldbaUt  fittings  after  Tr/n.  1776.  Park  on  Injur,  ci.  7*  tit. 
General  or  Grofs  Average. 

(*)  2  Term  Rep.  407. 
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lSo$*       tbe  affured  by  hiMukit,  his  fervaots,  &c.  U  bound  bf  a  fiipola*. 

-—        tion  in  ererj  policy  «  to  fuei  laboutr,  and  travail  for'*  the  rcco- 

M^J       ▼€^79  &c  of  the  fliip  and  goods  %  which  is  for  the  benefit  of  the 
9i«ABfTc«s«  vnderwriterB.    Whatever  escpence  therefore  is  incurred  in  fo 

doing  is  incurred  by  the  affured  in  the  chaTafberof  agent  for  the 
attderwriten  ;  and  whatever  is  faved  is  for  their  bene&  who  are 
C  35  3  entitled  to  fatrage ;  bat  falvagi  is  not>  prOperiy  fpeaking,  the 
thing  faved^  bat  the  balance  of  its  worth  after  dejuffiftg  the  ex- 
pence  of  facing  it.  Though  nodnng  were  faved,  the  under- 
writers would  ftill  be  liable  for  whatever  ^xpence  wasboni  fide 
incurred  in  the  attempt ;  the  aflured  being  bound  to  fue  labour 
and  travail  for  them  i  and  the  aflured  would  ftiU  be  entitled  to  re- 
ceive as  for  a  total  lo£i.  Here  the  voyage  was  finally  profecut^d 
with  etk&  after  tlie  abandonment :  the  thing  faved  wzs/reigbt^ 
In .  doing  which  certain  expences  wcte  incurred^  without  which 
no  freight  would  have  been  faved  :  but  as  the  underwriter  can 
tlaim  nothing  but  falvage^  znAfiJvage  is  tie  thhg  faved  after  de~ 
ditBing  tie  exfenceSf  therefore  the  aflured  who  derives  no  benefit 
toh|mfelf  from  the  freight  ought  to  be  paid  the  expences  incur- 
red  in  faying  it  for  the  benefit  of  the  Underwriters  on  freight. 
The  opinions  thrown  out  in  Tbompfin  v.  Rowcroft  {a\  and  Lea" 
tbam  V.  Terry  {b\  were  without  argument^  and  at  the  moment- 

lyith  refpcA  to  the  particular  items,  it  was  obferved,  that  part 
at  lead  of  the  firft,  the  expence  of  Ihipping  the  cargo,  ought 
exclufively  to  be  borne  by  the  tmderwriters  on  freight,  being  al- 
together for  their  benefit ;  and  that  the  other  expences  upon  the 
ihip  and  crew,  and  the  port*diarges  abroad,  including  the  du- 
ties for  pafling  the  Sounds  without  which  no  freight  could  have 
been  earned,  ought  alfo  to  be  paid  by  thofe  who  alone  profited 
by  the  home  voyage,  or  at  leaftfliey  (hould  bear  a  proportionable 
(hare }  (which  it  was  faid  might  be  fettled  by  fome  perfon  out 
of  court  cognizant  of  fuch  matters.)  That  the  ad  item,  viz. 
the  infurance  on  the  above,  would  follow  the  fame  rule,  [Lord 
Ellenborough  obferved  on  the  firft  argument,  that  the  charge  of 

C  3^  3  duties  on  the  fliip  could  not  form  an  article  oi  general  average^ 
as  they  would  have  been  payable  at  all  events  whether  the 
fliip  had  returned  home  early  or  late,]  3dly,  As  to  feamen's 
wages  and  provifions  -from  the  liberation  of  the  (hip  in  Ruffia 
till  her  difcharge  at  Liverpool;  thofe,  it  was  (idd,  would  come 

{a)  4  Eafl^  51.  {h)  3  Bof.  bf  Pid.  485, 

»l  under 
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mder  gtfteral  average.  [On  whidi  Lord  ElUnborwgb  obferv^d^ 
that  tluit  would  only  apply  to  fuch  of  thofe  charges  as  were  qc- 
cafioned  by  the  detention^  which  mull  be   firft  afcertained.]  '^^ 

Part  at  leaft^  it  was  anfwered,  was  incurred  by  the  delay  of  re-  Q^^i^ti^o^U 
ihipping  the  cargo,     [It  was  here  fuggefted  on  the  firfl:  argu- 
ment by  the  defendant's  counfel>  that  the  better  way  would  be 
for  the  Court  to  decide  whether  the  particular  items  formed  ge<- 
peral  average  or  falvage  ;  and  that  then  the  proportions  (hould 
jbe  left  to  arbitration :  which  feemed  to  be  afTented  to.]    4thly 
and  5th]y,  The  charges  paid  at  Liverp9ol  and  the  infurance  on 
the  body  Qf  the  ihip  were  not  infided  upon*     The  7th  item^  as 
to  the  wear  and  tear  of  the  {hip,  it  was  faida  ought  to  be  appor* 
tioned,  if,  as  was  contended,  the  (hip  was  then  employed  in 
earning  freight  for  the  benefit  of  the  underwriters  on  fireight^ 
and  not  of  the  other  underwriters  who  by  the  abandonment 
were  the  then  owners  of  the  (hip^     As  to  the  6th  and  principal 
item,  the  wages  of  the  mailer  and  crew  during  the  detention^ 
they  relied  on  the  cafes  of  Robert/on  v.  Ewer  (a),  explained  in 
Brough  V.  TVhtttnore  (i),  and  the  two  nifi  prius  caies  cited  of 
Fletcher  v.  Poole^  and  Eden  v.  Poole^  particularly  for  the  opinion 
of  Buller  J,  in  the  latter,  as  given  in  Pari  on  Infurance^  and 
again  in  Da  Cojla  v,  Newnham  (r),  to  (hew  that  provilions,  n«t 
forming  part  of  the  original  outfit  of  the  (hip,  but  expended  dur- 
ing a  detention  of  the  (hip  in  a  foreign  port,  and  wages  accruing 
during  fuch  detention,  were  not  to  be  paid  for  by  the  under- 
writers on  (hip,  but  out  of  the  freight.     And  It  was  obferved,       C  37  3 
that  this  was  either  to  be  conlidcred  as  a  total  lofs  with  benefit 
of  falvage,  or  a  partial  lofs  with  general  average. 

Lord  Ellekborough  C.  J.  As  no  quedion  arifes  now  upon 
the  cffeft  of  the  abandonment  of  the  freight  to  the  underwriters 
on  freight  after  an  abandonment  of  the  (hip  to  the  other  fet  of 
underwriters;  but  the  abandonment  in  this  cafe  is  affumed  to 
have  been  properly  made,  and  to  have  conveyed  a  right  to  the 
freight  to  the  plaintiff,  fubjefl  to  any  and  whatever  dedu£lions 
the  afTured  may  be  entitled  to  make  :  and  as  it  is  agreed  to  con- 
fidcr  each  fet  of  underwriters  as  in  the  place  of  the  aflured  for 
the  refpeftive  interefts  infurcd  which  have  been  abandoned  to 
them )  then  the  underwriters  on  freight  to  whom  it  has  been 
abandoned,  having  paid  as  for  a  total  lofs,  are  entitled  to  the 

ia)  I  Term  Rep.  127.     {*)  4  Tsrm.Rep.  206.      (c)  zTermRep.  414, 

benefit 
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1805.       benefit  of  falvage^  and  the  net  falvage  is  that  which  remains  of 

~—        the  fubjcdt  matter  after  payment  of  the  expences  of  faving  it. 

^^j       After  die  abandonment  Uie  afliired  was  to  be  c^nfidered  as  the 

GxADfrTOMS.  agent  of  both  fets  of  underwriters,  and  he  laidT  ont  what  was 

lieceflary  for  the  benefit  of  the  whole  coneem^  without  applying 
the  feyeral  proportions  to  each  at  the  time  for  their  fepa* 
rate  interefts.    But  each  fet  of  underwriters  is  entitled  to  have 

«  « 

riieir  refpediye  falTage,  fiibjed  to  the  dedu^Hons  applicable  to 
each.  With  refpe£l  then  %o  the  particular  items,  the  chaiges 
paid  at  Ltverpool  art  to  be  (truck  oiit ;  and  fo  is  the  infurance 
tm  the  fliip,  which  can  be  no  charge  upon  the  freight  $  and  fe 
muft  the  bft^item,  of  diminution  of  t&e  value  of  the  body  of 
the  flup  and  tackle  by  wear  and  tear.  The  remaining  items 
muft  be  iconfidered  as  fo  many  dedu&ions  from  the  {al?agey 
which  muft  be  apportioned  according  to  the  refpe^tire  intereftt 
[383  of  the  twp  fets  of  underwriters  in  the  judgment  of  the  perfons  to 
whom  the  fame  are  agreed  to  be  referred.  The  expence  of  putting 
the  cargo  on  board  was  certainly  ^together  for  the  benefit  of 
the  underwriters  on  the  freight  \  and  the  ezpences  at  Ptterfturgh 
and  Elfimwr  muft  be  apportioned.  As  to  die  general  queftionj 
whedier  an  abandonment  coulfl  be  made  to  the  undenrriter&on 
freight  after  an  abandonment  to  the  underwriters  on  (hip,  I  beg 
to  be  underftood  as  giving  no  opinion  %  and  with  refpe&  to  that, 
Ais  not  being  the  cafe  of  a  cbartend  but  of  zJfeeUnfr  (hip,  a  di(^ 
tinAion  may  arife. 


Ptr  Curiam^  Poftea  to  the  PlaintiiF,  fubfe£l 

to  die  'dedu£tions  to  be 
made  upon  die  items  re^ 
f erred. 


Andhlsoh 


m  tBB  FoRTT-sirra  Tsir  a§  GEORGE  til.  |t 


AkdbrsoM  Batti    and  Another  again/i  The  Rotal  9'ue/ddf^ 
EXCHANGE  Affurance  Company.  AW.  iptm 

T^  HIS  was  an  afltion  upon  a  policy  of  infurancc  to  recover  a  A  vcffd  fail- 
^   total  lofs  on  a  cargo  of  wheat  in  the  (hip  Fannys  on  a  voy-  |Ufj,JJ^^  /*'* 
age  from  Waterford  to  I4verpw>l :  plea  the  general  iffue.  At  the   Waterford'uk 
trial  at  the  fittings  zfter  Hilary  term  1805,  before  Lord  ElleHbO"  Ireland  10 
rough  C.  J.  1  vcrdift  was  •foand  for  the  plaintifii,  damages  915/.  I^^rpoJ,  by 
px-  8</.,  fubjedl  to  tbe  opinion  of  the  Court  on  the  following  cafe.  *  m^,^p^*. 

ITie  fliip  Fanny  was  loaded  at  Waterford  m  January  1804  dumtobe 
with  a  certain  quantity  of  wheat  in  bulk,  equivalent  in  meafure  [^«  from  all 
and  quantity  to  ,2406  barrels.     The  infurance  Was  ei{e£led  on  ^"'  gcocral 
account  of  ^.  Comber  oi  Liverpooly  merchant,  upon  696  barrels  ftranded  near 
of  the  faid  wheat,  his  property  ;  and  the  fame  were  (hipped  by  Waurforio^ 
T.  Nevins,  who  afted  as  his  agent  at  Waterford^  and  were  of  ^  ^^^  ^jT 
the  value  of  loco/,  the  fum  infured.    The  policy  contains  the  ;^VoMiti^- 
foUowing  ftipulation,  «<.  Free  from  all  average  on  eom^  flour,  fi{h,  naed  at  high 
«•  fait,  fruit,  feeds,  hides,  and  tobacco,  unlcfs  general  or  other-  ^^  ""^«"' 
««  wife  fpecially  agreed."    There  was  no  fpecial  agreement  in  ''a'^Ji  „onth 
the  policy,  refpe£ling  the  payment  of  an  average  lofii  on  corn,  during  which 
The  Fanny  failed  from  Waterford  on  the  voyage  infured  on  the  time,  from 
28th  of  Jan.  1804,  with  the  wheat  Infured  on  board,  and  in  ^^  ^*  1^* 
proceeding  down  the  river  flie  ftruck  upon  a  rock,  which  occa-  water  were 
fioned  her  immediately  to  fill  with  water,  and,  to  prevent  her  employed  iu 
from  finking,  (he  was  run  on  (hore.    The  hull  of  the  (hip  was  ^^"^^^  ^^ 
for  four  weeks  entirely  under  water  at  high  water,  and  until  the  ^fic'of 
cargo  was  taken  out  flie  could  not  be  raifed  or  removed.     The  which  was 
whole  of  the  cargo  was  damaged.     1635  °**^  ^^  ^^  ^^^^  2406  damagcd.but 

barrels   of  wheat  were  taken   out    of   the   (hip   and  after-  l,l^If*i!L 

^  -  *  part  recover* 

wards  kiin-dned  at  Waterford.  The  faid  1635  barrels  firft  be-  ed  and  kilo- 
dried  :  but 
no  notice  of  abandooment  was  given  to  the  underwriters  in  London  till  tbe  iSch  of 
FeBrnary,  though  there  is  a  coottant  regular  intercourfc  between  H^aterford  ^nd  Liv^** 
fooU  where  feme  of  the  alTared  lived ;  which  was  holden  to  be  out  of  time.  For 
whether  or  not  upon  fuch  a  pohcf ,  where  there  was  an  opportunity  of  fending  on  the 
corn  which  was  faved  to  the  place  of  its  deftina*.ion  wiihin  two  months  after  the  acci* 
dent  in  another  TefleU  the  aiTured  were  entitled  to  abandon  as  in  cafe  of  a  total  lofa ; 
at  all  events  they  ought  to  have  made  their  eleAion  to  abandon  within  a-  reafonaldi 
tmef  (on  which  it  feems  that  the  Judge  ou^ht  tu  in!\ru(^  the  jury  under  the  circum* 
fiances  of  the  cafe,)  aod  they  cannot  take  the  chance  oi  gndeayouring  firS  to  fave  and 
nake  the  bell  6i  the  cargo  on  their  own  account,  a:id  4f:trM7ards  abandop  when  they 
Sod  thu  they  cannot  turn  it  to  their  advantage.  *  [^  39  7 
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X  8o;.       gan  to  be  taken  out  on  the  3 1  ft  of  Jan.  1 804,  and  continued  froitt 

■  time  to  time  taking  out  until  tl^c  veflel  was  raifed.    A.  Combn^9 

AnDERsoM    proportion  of  the  1625  barrels  fo  tAen  out  amounted  to  473; 

The  Royal   barrels,  which  were  delivered  to  7.  ifruins  as  his  agents    Sonne 

ExcHAMOi    part  pf  the  remainder  of  the  cargo  of  wheat  was  fold  to  feed 

.  Affurance     hogs,  and  the  reliduc  thereof  Was  •  thrown  mto  the  fea  as  unfit 

•r  .^  / '     for  ufe.  The  whole  quantity  kiln-dried,  as  before  ftated^  except 

.the  473  barrels  belonging  to  A.  Comber^  was,  two  months  after 

the  accident   happened,  (hipped  on  board  another  Teflel  for 

and  arrived  at  Liverpool^  and  was  recqived  by  underwriters  on 

pdictes  including  lojfis  byjlranding^  and  the  473  barrels  belonging 

to  A.  Comber  might  have  been  forwarded  in-  like  manner  if  he 

.  had  given  direflions  for  that  purpofe.    The  473  barrels  were 

Ibid  by  7.  Newns^  and  produced  249/.  i  /.  9^. ;  but  the  expencc 

of  faving  and  kiln-drying  the  fame  reduced  the  net  proceeds 

thereof  to  95 /•  13/.  4^.,  which  fum  has  been  remitted  to  and 

received  by  the  plaintiffs.     After  the  ihip  had  remained  four 

weeks  in  the  fituation  before  defcribed,  flie  was  weighed  up  and 

taken  back  to  Waitrford^  then  incapable  of  profecuting  the 

voyage,  and  continued  under  repairs  until  the  latter  end  o£ 

Aprils  by  which  time  (lie  was  repaired.     On  the  i8th  and  25th 

of  Feb.  1804  the  plaintiffs  and  aUb  A.  ConAer  gave  notice  of 

abandonment  to  the  defendants ;  but  the  defendants  refufed  to 

accept  fnch  abandonment.    The  queftion  for  the  opinion  of  the 

Court  was.  Whether  the  plaintiffs  were  entitled  to  rioter  in 

this  a£lion  as  for  a  total  lofs,  with  b€ne(it  of  falvage :  and  if 

not,  then  as  for  a  total  lofs  of  that  part  of  the  goods  in  queftion 

which  was  not  kiln-dried  ?     If  the  Court  (hould  be  of  opinion 

that  the  plaintiffs  were  entitled  to  recover  as  for  a  total  lofs  of 

the  whole  cargo,  with  benefit  of  falvage,  then  the  verdi£l  to 

ftand  :  but  if  the  Court  (hould  be  of  opinion  that  the  plaintiffs 

were  entitled  to  recover  only  as  for  a  total  lofs  of  that  part  pf 

the  goods  in  queftion  which  were  not  kiln-dried,  then  a  verdi£i 

to  be  entered  for  the  plaintiffs  for  356/.   16/.  only.     And  ia 

£  41  ]      cafe  the  Court  (hould  be  of  opinion  that  the  plaiiitifis  were  not 

entitled  to  recover  any  part  of  the  fum  demanded,  then,  a  ver* 

di£t  to  be  entered  for  the  defendants.    ' 

J.  Clarke  for  the  plaintiffs  contended,  that  this  was  a  total 
lofs,  and  confequently  took  the  cafe  out  of  the  memorandum 
in  the  policy.  The  general  ptincipfe  is,  that  where  in  confe- 
quence  of  an  accident  to  thp  fliip  the  royage  is  loft^  thou^ 

part 
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part  of  the  goods  be  favedy  yet  if  that  part  do  not  reach  the        xSo;* 
port  of  its  deftination  for  the,  benefit  of  the  owner,  it  is,  as  to        *■. 
him,  a  total  lofs.     As  in  Manning  v.  Ntwnham  (a),  where  the    Ahdbrsom 
(hip,  freight,  and  goods  having  been  warranted  free  of  particular  Xhb  Rotal 
average  aflimilates  the  cafe  to  this :  the  (hip  was  obliged  by  ftrefs    £xch akgb 
of  weather  and  diftrcfs  to  put  back  to  Tortdta  three  days  after     Affuranoc 
flic  failed  from  thence  on  the  voyage  infured  to  Lwdon^  but  the        ®   P    /• 
cargo  was  not  damaged,  and  fold  there  for  Within  an  i8ch  of 
its  value :  and  though  the  greater  part  of  it  might  have  been 
fent  home  in  two  ihips  which  happened  to  be  at  Tortola^  and 
have  fold  at  a  great  profit ;  yet  the  Court  held,  that  as  the  voy- 
age was  totally  loft  the  aiTured  might  abandon.     This  rale  ap* 
plies  particularly  to  the  cafe  of  a  perifliable  cargo,  \Hiere  the 
lofs  of  a  voyage  within  a  given  time  neceflariiy  caufes  the  lofs 
t)f  the  cargo  itfelf.     It  is  othcrwife  where  the  com  itfelf  arrives 
at  its  port  of  deftination,  however  damaged ;    as  in  Mafon  v, 
Skurray  {b)  \  and  that  turned  principally  upon  t^tf  evidence  of 
ufage  in  trade.     The  cafe  of  Ceding  v.  Fra/er  (r)  is  diftingusflv- 
able  from  t^  prefent ;  for  there  the  ftiip  remained  found,  and       ^  421  ] 
after  throiivPg  fome  of  her  cargo  (fifli)  overboard  for  the  pre* 
fervation  of  the  (hip  and  cargo,  was  only  prevcQted  from  con- 
tinuing fier  voyage  to  the  place  of  deftination  with  the  reft 
by  the  badnefs  of  it,  which  made  it  not  worth  while  to  pro* 
ceed.     It  was  therefore  a  voluntary  renunciation  of  the  voyage 
by  the  aflured  :  and  this  was  holden  to  be  only  a  partial  lofi, 
for  which  the  underwriter  was  not  liable.     That  the  bfb  of  the 
voyage  is  confidered  as  a  total   lof§^  appears  by  feveral  cafes } 
Go/i  v.  Withers  {d)r  Hamilton  v.  Mendez  (^),   and  M^Anirrms 
V.  Vaughan  (/).     Now  here  the  voyage  was  totally  loft  to  the 
aflured  ;  for  the  fliip  was  funk,  and  the  corn  never  arrived  at 
its  place  of  deftination  \  and  therefore  it  wad  competent  for  him 

to  abandon. 

Lord  Ellenborough  C.  J.  Is  there  any  cafe  where  the  lofs 
of  the  voyage  has  been  holden  to  be  in  itfelf  a  total  lofs  ;  or 
is  it  not  a  caufe  of  abandonment  only :  and  then  muft  not  the 

(<i)  7>.  22  Geo.  3.  2  MarJkalU  505.  and  Parl^  169.  S.  C.  It 
duc«  not  appear  when  the  abandonment  %v^s  in  this  cafe. 

{Jf)GmldhalU  fJttiogs  after  j&ij/^^r  1780,  Parity  ii6.   rftcpit.  ijj. 
aad  I  MarJhalU  '43* 
(c)£,  25  G.  3.  B.  R.  Pari,  114.   ift  edit.  120.   i  MarJhalU  144- 
{d)  2  Buvr.  683.  {e)  lb.  liog.  (/)  Park^  \ it. 

alTured 
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1 80;*       iflbred  abandon  ita  dve  timef  i^hUt  for  aught  appears  the  loft 

■  contumes  a  total  one  in  that  fenfe  ?    As  if  in  tlus  cafe  the  af^ 

^"^dk?"    fixred  had  abandoned  While  the  thing  infured  continued  under 

TbeJ^tYAL  matter*    Now  here  it  was  three  weeks  or  near  a  month  before 

ExcHAVGB    the  abandonment  ^  and  all  the  intermediate  time  the  afiured 

Aflaraoce     took  to  the  (hip  and  cargo,  and  worked  at  it  as  upon  their  own 

\^fi^p^J»     account  i  and  did  not  ele£l  to  abandon  till  a  confiderable  part 

of  the  cafgo  was  taken  out.^  .  It  has  been  determined  in  a  Ta- 

rietj  of  cafes  that  a  party  mult  abandon  within  a  reafonable 

time,  otherwife  he  waves  his  right :  there  lies  the  difficulty  i 

for  there  is  a  conftant  intercoutfe  between  Waterfird  2nd  Liver" 

[  43  3      f09l»  and  the  afiured  muft  have  known  of  the  lofs  long  before 

the  a5th|  or  even  the  i8th  of  February.    It  may  however  be 

material  to  know  when  they  had  the  firft  notice  of  it. 

It  was  then  fuggefted  by  the  plaintifis'  counfel  that  in  fad  the 
ofier  to  abandon  was  made  before  the  i8th,  and  refufed  by  the 
underwriters ;  after  which  a  more  formal  nodce  was  given  on 
the  1 8th. 

Lord  Ellbmborough  C.  J.  Let  the  cafe  then  (land  oVer, 
and  fee  if  it  can  be  amended  by  the  addition  of  the  h€L  fuggeft- 
ed. We  can  only  pronounce  on  the  cafe  prefented  to  us, 
and  on  that  cafe,  as  it  appears  to  us  at  prefent,  we  are  of 
opinion  that  the  abandonment  was  out  of  time.  It  was  not  in 
h£kf  as  it  turned  out,  a  total  lofs ;  but  during  the  time  it  was 
fubmerfed  in  the  water  it  might  have  been  treated  asi  fuch :  they 
did  not  however  treat  it  as  a  total  lofs  at  that  time,  but  con« 
tinned  labouring  on  the  veflel  and  cargo  on  their  own  account 
for  fome  time  afterwards,  from  the  31ft  of  January  till  the  i^Sth 
of  February^  and  had  fucceeded  in  preferving  part  of  it,  and 
did  not  e]e&  to  abandon  till  they  found  that  it  would  not  an- 
fwer  to  keep  to  the  cargo ;  and  when  they  did  abandon  it 
was  no  longer  in  fad  a  total  lofs.  But  an  abandonment  muft 
be  made  within  a  reafcmable  time :  and  I  rather  conceive  that 
it  is  the  province  of  the  Judge  to  dired  the  jury  as  to  what  is 
a  reafonable  time  under  the  circumftances. 

Le  Blanc  J.  The  afiured  muft  not  take  the  chance  of  en- 
deavouring to  .make  the  beft  of  the  accident  for  himfelf,  and 
when  he  finds  that  it  docs  not  anfwer,  then  to  abandon  to  the 
underwriters* 

Fer 
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Per  Curiam^.  Let  there  be   judgment  nifi  for  the        1 805. 

delivery  of  the  poftea  to  the  dc-  — 
fcndant,  uniefs  in  the  courfe  of  the  ^„'^a 
term  any  additional   fafls  can   be  The  Royal 

dated  to  alter  the  cafe.  Exchange 

Affuraoce 

Parity  who  Was  counlel  for  the  defendants,  obferved,  in  the  ^    . 

courfe  of  the  argument  for  the*  plaintiffs,  upon  the  cafe  of 
Manning  v.  Nenunham^  that  Lord  Mansfield  relied  in  his  judg- 
ment on  the  circumftancc,  that  the  nvhoU  cargo  could  not  be 
re-fhipped  and  forwarded  to  the  place  of  its  dcdination,  and  that 
the  aflured  was  not  bound  to  (hip  paf-t  only.  And  he  alfo  re- 
ferred to  Alhvood  V.  Henehll  (or),  where  Lord  Kenyan  faid,  that 
"  the  aflfured  muft  make  his  eleftion  fpsedily  whether  he  will 
abandon  or  not.  He  cann6t  lie .  by,  and  treat  the  lofs  as  an 
average  lofs,  and  take  meaftires  for  the  recovery  of  it,  with* 
out  communicating  that  fad  to  the  underwriters,  and  letting 
them  know  that  the  property  is  abandoned  to  them.'* 

On  a  fubfequent  day  an  affidavit  was  produced  on  the  part  of 
the  plaintiffs,  by  which  it  appeared  that  the  aflured  had  re- 
ceived notice  of  the  lofs  on  the  ad  of  February  by  letter,  which 
Was  immediately  communicated  to  fome  of  the  members  of 
the  Company,  with  an  offet  to  abandon,  who  declined  to  ac- 
cept fuch  abandonment,  but  referred  the  aflufcd  to  their  com-  » 
mittee,  who  afterwards  confirmed  the  refufal,  contending  that 
it  wiis  only  a  cafe  of  average  lofs  :  in  confequence  cf  which 
the  formal  notices  ftatcd  in  the  cafe  were  fent.  It  was  there- 
fore propofed  that  the  notice  of  abandonment  fliould  be  dated      r  4?  T 

as  having  been  given  on  the  4th,  inftead   of   the    i8th  and 

» 

25th :  but  this  not  being  acceded  to  On  the  part  of  the  dcfend- 
iRts,  the  Court  awarded  a  new  trial. 

(<j)  Siliings  after  Af/VA.  ^792,  Park^  lyz. 


^. 
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i\rw.2cSu  The  King  agairifi  The  Inhabitants  of  Lokg  Bug  Kb  y. 

The   Scffiona  xrrrx   • 

prcfimicd  HTWO  juftices  by  an  order  remowd  UniKam  Luf  Sarah  his 
Uiat  in  indeo*  wife,  and  their  children  by  name,  from  the  parifli  of  Long^ 

^""^  *r  1^  Buckby  in  the  county  of  Northampton^  to  the  parith  of  Ntnufwr 
executed  30  Pagnell  in  the  county  of  Bucks.  The  Seflion^,  on  appeal,  qualb- 
years  before,    ed  the  order,  fubjeA  to  the  opinion  of  this  Court  on  the  foUow<* 

which°fh^       ingcafc. 

aptnentice  ^he  pauper,  William  Zee,  who  w^s  the  illegitimate  foR  of 

had  regularly  Mary  Let^  was  bom  in  the  parifh  of  Newport  PagmU^  and  in 
lenred  his  the  year  1774  or  1775  ^*^**  bound  apprentice  by  indenture  to 
v!Mre,%hen"  y«A/f  Dicktns  of  Long  Biickby^  (hoemaker,  for  fcrcn  years^  for 
the  indenture  a  premium  of  la/.,  which  was  paid,  and  the  indenture  regularly 
was  given  up  executed  by  the  pauper,  his  mother,  and  Dickens^  the  mailer, 
^  d'  t*"h  ^^^  whom  the  pauper  ferved  his  full  time  in  Long  Buckby. 
loft,  and  when  Only  one  indenture  M^as  executed,  which  after  feven  years  was 
the  parifli  in  ^tven  to  the  pauper^  and  was  proved  to  have  been  loft.  For  i  a 
StTd  nd**  y^"  P*ft  ^he  pauper  had  refided  at  Long  Buckby i  during  which 
fuch  indent  time  he  had  been  often  relieved  by  that  parifli,  and  had  re- 
ture  had  re»  ceived  town*s  money  from  it  \  which  town*s  money  \%  given  UWay 
the  I  ft  12  ^^  *^  Chrj/lmas  Xo  pari/hioners  :  and  no  further  evidence  was  given 
years,  was  by  the  appellants*  But  the  rcfpondents  proved  by  the  deputy 
frfferlyflampm  regifter  and  comptroller  of  the  apprentice  duties,  that  it  did  not 
eatn  propor*  appear  that  any  fuch  indenture  had  been  ftamped  with  the  prc- 
apprcnticefec  >n'>um  ftamp,  or  ^inrolled,  from  the  year  1773  to  the  16th  of 
of  I  a/,  re-  July  1805.  The  refpoiidents  infiiled  that  the  appellants  ought 
ccivfd  by  the  ^^  j^ ^^^  given  further  proof  of  the  payment  of  the  duty,  and 
though  the  ®^  ^  inroUment :  but  the  Court  were  of  opinion  that  after  the 
deputy  legif-  length  of  time  elapfed  they  might  prefume  that  all  had  been 
terandcomp-  rightly  done.    And  the  pauper  having  dpne  no  other  aA  to  gain 

tm!^ duties    *  f«5ttl«"*«^^»  *«  ^^'^^  ^»*  quaflicd. 

pcovcd  that  When  this  cafe  was  called  on  Dayrell  and  Beauclerk  were  to 
St  did  not  ap-  have  fupported  the  order  of  Seflions :  but  Tl^  Court  defired  to 
'^IL  th  t  ^^*'  yr\M  objeAion  could  be  urged  againft  the  prefumption 
any  fuch  in-  which  the  juftices  liad  made  from  lengtli  of  time,  which  did 
denture  had  not  appear  to  be  an  unreafonable  prefumption. 
'**^^l!?*'  Morriee^  contra,  faid,  that  the  juftices  could  not  properly 
during  that  pwfumc  that  every  thing  had  been  rightly  done  when  the  in- 
period :  and    denture  was  executed,  againft  the  evidence  adduced  by  the 

the  iudgment  ftamp  (^cer  to  (hew  that  the  duty  bad  not  been  paid  j  for  if 
of  the  juftices  '^  rh 

was  confirm-  ^ 
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tlie  duty  had  been  paidi  the  pfefumption  Was  that  it  would       1805. 

hare  been  inroUed  at  the  head  office  in  LonJorig  in  the  ufual  and        ' 

•««v%«.^.  -^  The  Km  a 

proper  manner.  ^^^^. 

Lord  EllenbOroUgh  C.  j.    The  queftion  before  the  juftices  The  Inbabt« 

was,  whether  the  prcfumption  that  ull  was  rightly  done,  after       tants  of 

the  lapfe  of  to  many  years,  were  fufficiently  rebutted  by  the  ne*     Buc**^ 

gatiTe  evidence  of  the  officer  :  they  thought  not,  and  we  cannot 

fay  they  have  done  wrong ;  for  the  prefumption  of  law  is  to 

be  favoured  ;  and  again  (I  the  negative  evidence  they  may  have 

fet  the  poffibility  of  an  irregularity  in  the  returns  made  to  the 

office. 

Per  Curiam^  Order  of   Seffions  confirmed    {a). 

(a)  Vide  Rtx  v.  Eaft'  Knoyl^  Burr.  S.  C.  151.  and  Rex  v.  Badby^ 
\  Cm/I,  4yd. 


BoARD)  one,  &c.  j^^/;j/2  Parker.  iVbr.aoth. 

C  47  ] 

^  H  E  plaintiff,  who  was  an  attorney  of  this  Court,  refiding  Attornics 
^   in  Bath,  did  bufinefs.thcre  for  the  defendant,  and  brought  J^'^j^?^* 
his  a£lion  in   B.  R^  for  4/.  19/.,  as  appeared  by  the  bill  of  the  Xciu&is 
particulars,  and  obtained  a  verdict  for  4/.  8/.  6d.  at  the  laft  Court  of 
affizes  at  Brid^ewaUr.     And  a  rule  was  obtaincTd  in  this  termi  Confcicnce 
calling  upon   the   plaintiff  to  (hew  caufe  why   a  fuggeftion  G^^f?  ^.^^^ 
fliould  not  be  entered  on  the  roll  under  the  ftat.  39  &  40  Geo.  3.  compellable 
r.  104.  (local  afts)  that  the  original  caufe  of  aftioii  did  not  f°  ^" V^*""^ 
exceed  5/.,  and  that  the  fame  was  recoverable  in  the  Court  of  ^j^^  -^^  at  the 
Requefts  of  the  city  of  Londoft  .*  which  rule  was  founded  upon  peril  of  cofts. 
an  affidavit,  that  at  the  time  of  the  debt  contracted,  and  of  the 
a£tion  commenced,  and  from  thence  hitherto  the  defendant  was 
an  inhabitant  of  and  refident  within    the  city  of  London^  and 
liable  to  be  fued  in  the  faid  Court  of  Requefts. 

Lens  Serjt.  and  Burrough  (hewed  caufe  again  (I  the  rule,  and 
contended  that  attornUs,  plaintiffs,  were  not  within  the  a£t,' 
though  attomies,  defendants,  were  brought  wlthiii  it  by  the  1 0th 
claufe.  The  preamble  recites  doubts  whether  ««  attomies  and 
**  folicitors,  and  other  officers  of  any  of  the  courts  of  law  or 
•*  equity  were  fubjeB  to  the  proceffes  of  the  faid  court,"  which 
can  only  apply  to  fuch  perfons  fued  as  defendants  i  and  then  the 

D  a  ipth 
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1805.         loth  chufe  cnafla,  "  diat  no  privilege  (hall  be  allowed  to  eH" 

'  **  em^i  any  pcrfon  from  the  jurifdidiion  of  the  faid  court  on 

•^        "  account  of  his  being  an  attorney,  &c.,  but  that  all  attornies^ 

Parker.      "  &c.  ihall  be  fuhjeB  to  xht  kvernl  proceffes,  orders ^  Judgments , 

[  48  ]  ''  ^^^  executions  of  the  faid  court>  in  the  fame  manner  as  any 
*•  other  pcrfons/'  &c.  Now  plaintiffs  cannot  be  fubje£l|  as 
fuch)  to  procejfes  or  executions :  and  though  judgment  of  nonpros 
would  apply  to  them,  yet  taking  the  words  in  the  order  in 
which  they  (land,  it  appears  that  the  judgments  meant  were 
judgments  againft  thofe  ihtx^oj  xmAt  fubje^  to  procefst  efpecially 
as  followed  by  exectstions.  And  the  operation  of  the  whole 
claufe  was  to  prevent  fuch  perfbns  from  availing  themfelves  of 
their  privilege  to  be  fued  in  their  own  courts.  Befides,  there 
is  good  reafon  for  the  Legiflature  making  a  di(tin£lion  in  this 
refpe£l  between  attomies  plaintiffs  and  attornies  defendants  ^  for 
if  the  former  were  within  the  Court  of  Confcience  a£l,  they 
would  be  let'  Ipofe  from  all  the  reflraints  of  the  ftat.  2  Geo.  2- 
r.  23./  23.  where  the  demand  was  for  Icfs  than  5/.  They 
then  referred  to  Gardner  v.  Jfffop  (/i),  where  it  was  holden  that 
an  attorney  defendant  was  not  within  the  Middlefex  Court  of 
Confcience  zQl  (^),  containing  words  as  general  as  the  general 
proviCon  in  the  a£l  in  queftion  \  which  conftruflion  was  con- 
firmed in  Wiltjbire  v.  Lloyd  {c)  \  and  to  Hujfey  v.  Jordan  (//), 
cited  in  the  latter  cafe,  where  a  plaintiff  attorney  was  deter- 
mined not  to  be  within  it. 

Pell^  in  fupport  of  the  rule,  relied  upon  the  pofilive  proviCoBS 
of  the  ftat.  39  isf  40  G.  3.  r.  104.  including  j//or«/Vx  by  name. 
There  was  no  queftion,  even  befSre  that  a£l,  tliat  attornies  plains 
tiffs  might  fue  in  the  London  Court  of  Confcience  as  it  exifted 
under  the  former  afts  5  the  only  cjucftion  was,  Whether  attor- 
nies defendants  were  fubjeft  to  the  procefs  of  the  Court,  of 
which  the   doubt  is  recited  in  the  preamble:  then  the  loth 

r  40  1  fcflion  exprefsly  enafts,  **  that  no  privilege  (hall  be  allowed  to 
exetnpt  any  perfon  from  the  jurifdiciion  on  account  of  his  being  an 
eOtorney^.  &c.  than  which  nothing  can  be  more  general,  to  in- 
clude attornies  plaintiffs  as  well  as  defendants ;  and  then  it  pro- 
ceeds, «  that  all  attomies,  &c.  fliall  be  fubjedi  to  the  feveral 
<<  procefieSy  orders^  judgments^  and  executions  of  the  faid  court, 
«<  in  the  fame  manner  as  any  other  perfons  are  fubjeft,"  &c.  5 

{a)  zWilf  42.  {b)  23  Oeo.  2.  c.  33.  {e)  Dougl  381. 

(d)  B.  R.  T.  25  Geo.  3.  ib.  3824 

uCng 
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ufing  the  fame  words  as  occur  in  the  5th  fedlion,  which  cer- 
tainly includes  plaintiffs  as  well  as  defendants.     Then  the  cafe  of 
attomies  being  declared  by  the   loth  feft.  not  to  be  exempted       Board 
from  the  operation  of  the  ad,  the  general  woids  of  the    12th      Parmr. 
fcft.  will  attach  upon  them  as  well  as  upon  others. 

Lord  Ellf.nborough  C.  J.     The  cafe  of  attornies  plaintift 
having  been  holdcn  not  to  be  within  the.  aft  of  the   23  Geo.  a. 
c.  33.  eftablifliing  the  Middle/ex  Court  of  Confcience,  the  words 
of  which  arc  equally  general  with  the  a£l  in  queftion,  the  fame 
rcafon  holds  for  determining  that  attornies  plaintiflFs  are  not 
within  the  latter.     And  this  ad  itfclf  furnifties  a  ground  for 
this  conftruftion  in  aid  of  the  eftabliflied  precedent  j  for  it  re- 
cites a  doubt  whether  attornies  were  fubjeft  to  ih^procefs  of  the 
London  Court  of  Requeds,  which  can  only  apply  to  attornies 
defendants,  and  then  by/  lo.  it  exprefsly  y5<fyV^/  attornies  to 
the  feveral  ^^  procejfes,  orders,  judgments,  and  excctition/^  oi  the 
faid  court :  which  words,  (landing  in  that  order,  and  with  re- 
ference to  the  doubt  dated  in  the  preamble,  muft  be  taken  to  re- 
fer to  defendants;  and  then  the  maxim  applies  that  expreffio 
unius  eft  exclufio  alterius.     It  therefore  feems  that  the  Lcgifla- 
tare  itfelf  meant  to  make  the  diftinftion.     And  if  the  meaning 
of  the  a£l  of  parliament  were  only  doubtful,  it  certainly  is  one      F  <o  1 
■  which  the  court  would  not  be  inclined  to  extend  the  conftrudion 
of  beyohd  what  they  were  compelled  to  do  by  the  terms  of  it : 
for  it  is  fufficlently  hard  upon  any  perfon,  refiding  perhaps  at  a 
great  diftance  from  London,  to  be  compelled  to  go  and  profecute 
his  fuit  there  for  a  trifling  fum  becaufe  his  debtor  lives  diere. 
The  other  Judges  concurred  upon  fimilar  grounds. 

Rule  difchargcd. 

The  like  rule  had  been  obtained  in  another  cafe  of  Hodding 
▼.  Warrand,  in  this  term,  under  circumftances  fimilar  to  the 
above,  with  this  difference  only,  that  both  plaintiff  and  .defend- 
ant  were  attomies :  again  il  which  Bur  rough  and  Cajberd  .were 
to  have  fliewn  caufe  \  but  Er/kine  and  Comjn  abandoned  it.  as 
not  being  di(lingui(habie  from  (his  caftp. 


D  3  Macmichael 
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Iridtfy,  Macmichaex,  againfi  Johnson  and,  Others. 

Antlleg^n  rpHE  declaration  ftated,  that  the  defendants  and  one  H.  G. 
fendant  wu%  Macttat,  which /aid  H.  G.  Macnab  by  due  courfe  of  law  ha/, 

by  due  cmiefe  been  outlawed  at  the  fmt  of  the  plamtvf  in  this  plea  and  fuity  and 
^f  law  out'  ftiu  remains  fo  outlawed,  heretofoie,  to  wit,  on^  &c.  at,  &c. 
^^  rtbe  according  to  the  ufage  and  cuftom  of  merchants,  made  their 
fUntiffin  ibis  certain  bill  of  exchange,  &c.  and  fo  the  plaintiiF  proceeded  to 
flea  and  fuit,  count  in  the  ufual  form  as  the  payee  of  the  faid  bill,  which  was 

IS  fufficicnt      dilhonourcd,  againft  the  drawers.     To  this  there  was  a  demur- 

without  a  '     o 

trout paiet  per  ^*'»  ftating  for  fpecial  caufe,  that  it  i$  not  alleged  in  the  decla^ 

reeorSan,         ration  that  there  is  any  record  of  the  fuppofed  outlawry  therein 

£5^3      mentioned,  nor  has  the  plaintiflF  offered  to  verify  his  allegation 

by  the  fame  record ;  and  that  neither  the  time  of  the  outlawry 

was  mentioned,  nor  that  Macnab  was  outlawed  in  the  court  of 

our  lord  the  king  before  the  king  himfelf :  and  joinder. 

W.  E.  Taunton^  in  fupport  of  the  demurrer,  faid  that  the  al« 

legation  of  the  outlawry  (hould  have  run  thus  \  ''  which  faid  H. 

G.  Macnab  by  due  procefs  of  law  had  in, the  court  of  our  lord 

the  king,  before  the  king  himfelf  here,  was  and  ftill  is  outlawed 

at  the  iuit  of  the  plaintiflT  in  this  fame  fuit  in  the  fame  court  of  our 

faid  lord  the  king,  as  by  a  record  thereof  now  remaining  in  the 

faid  court  and  in  full  force  appears.*'  And  this,  he  faid,  ought  to 

be  alleged  in  order  to  enable  the  defendants  to  take  a  fpecific 

iflue  upon  the  exiftence  of  the  record  itfelf  of  outlawry  :  for  to 

a  proper  averment  of  outlawry  nul  tiel  record  may  be  pleaded  (^], 

In  Gye  V.  Goddard   (^),  in  cafe  upon  a  joint  contraA  againft 

two,  one  was  outlawed,  and  before  declaration  againit  the  other 

it  was  entered  on  the  roll  **  Et  /ciendt:m  eft  quod  A«  B.   (the 

party  outlawed)  //  outlawed  ,**  and  this  was  holden  to  be  no  fuf* 

ficient  averment  of  outlawry,  and  judgment  againft  the  other 

frzs  thereupon  arrefted.     And  in  Sjmonds  v.  Parmenter  and  Bar^ 

(a)  Coutanche  v.  Le  /^u»,  i  Eqfi^  ijj.  and  tfowlau  ▼.  Geddei^ 
ib.  634. 

ib)  I  Sid.  I73t  The  fame  cafe  is  reported  i  Keb.  642.  where  it  it 
faid.  to  have  been  adjourned  :  and  one  of  the  objeftions  there  taken  was, 
that  it  was  not  Jaid  that  the  defendant  was  outlawed  fuper  breve  Ulmd  ^ 
and  another  was,  that  the  fcienium  was  no  exprefs  nvennent  \  efpe* 
dally  as  there  placed, 

row 
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row  {a)f  which  was  a  joint  aAion,  the  reporter  ftates^  that  in        1805. 

the  declaration  the  record  of  outlawry  againft  Barrow  was  fet 

forthy  as  was  neceffarj :  and  the  defendant  Parmenter  crared  oyer 

*  of  the  original  writ  and  record  of  outlawry^  and  then  pleaded        agtrnji 

nul  tui  record,     SomWightman  v.  Mullens   (^),  in  an  a£iion     Johwsoii. 

againft  the  marfhal  for  an  efcape,  it  was  alleged  that  the  prifoner       L  5^  J 

was  committed  to  the  cuftody  of  the  marihai  at  the  fuit  of  the 

plaintiff,  as  bj  the /aid  commitment  tnay  mort  at  large  appear  /  and 

this  was  holden  ill  on  fpecial  demurrer,  becaufe  it  did  not  appear 

that  the  commitment  was  of  record^  till  when  th^  prifoner  was 

not  in  point  of  law  in  the  marihars  cuftody.    That,  as  well  aa 

the  prefent,  was  the  cafe  of  a  collateral  averment. 

Marryat  contra  was  ftopped  by  the  Court. 

Lord  Ellenborough  C.  J.  If  this  had  been  an  averment  of 
fome  citrinGc  record  there  might  have  been  fome  foundation 
for  the  objeAion,  that  it  is  not  pleaded  with  a  prout  paiet  per  recm:'^ 
Jum  s  but  this  is  no  averment  of  any  collateral  record,  but  that 
the  other  defendant  has  been  outlawed  at  the  fuit  of  the  plaintiff 
in  this  plea  and  fuit  now  pending ;  fo  that  the  very  record  now 
before  the  Court  is  the  thing  which, verifies  that  averment.  And  .% 

no  one  inftance  can  be  produced  where  an  outlawry  in  the  lame 
fuit  has  been  deemed  neceiTary  to  be  pleaded  with  z  prout  pntct. 
What  is  faid  in  the  report  of  Symonds  v^  Parmenter,  as  to  the 
neceffity  of  fetting  forth  the  record  of  outlawry  againft  a  co-de- 
fendant, is  merely  the  language  of  the  reporter,  for  which  there 
is  no  foundation:  all  that  the  Court  decided  there  was,  that  if 
the  outlawry  were  fet  forth,  it  muft  appear  to  be  confiftent  with 
the  other  proceedings  in  the  caufe  ftated  on  the  record  |  and 
that  if  it  were  not,  advantage  might  be  taken  of  it. 

llie  other  Judges  concurred,  and  Lawrence  J.  added,  that  it  [  53  3 
had  never  been  ufual  in  his  own  experience  or  in  that  of  any 
of  his  brethren,  &me  of  whofe  experience  in  pleading  had  been 
very  extenfive,  to  allege  the  outlawry  of  a  co-defendant  in  the 
fuit  with  a  prout  patet,  &c«  And  on  reference  to  the  more 
ancient  precedents  he  could  find  no  fuch  averment  in  Brownl.  Re* 
div.  197.  I  LilL  Entr.  2q.  I  Brown.  177,  He  alfo  referred 
to  fmpefs  Pleader^  341, 

Judgment  for  the  Defendant  {c). 

(4)  I  mif  78.  86,  97.  (i)  a  Sira.  1226.       ^ 

(f)  In  Sauaderf on  a^ another  ^.-Hudfon,  sEaJf.  144.  the  allegitioh 
of  outlawfj  wu  <<  which  faid  J.  S.  and  y.  A  Z.  have  been  in  due 

D  4  manocr    . 
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1805. 

Nov,  2ad.  Kitchen  agatnjl  Bartsch. 

It  it  a  gQod 

pleitoanac-  TN  affumpGt,  the   firft   count  was  upon   a   promiiTory   note 

*'^ff°"  nSr"  '"^^^^  '^y  ^'^^  defendant  on  the  J^xh  of  Atigufl  i?oi,  to  the 
and  for  mo-  plaintiff  for  50  A,  payable  eight  months  after  date.  The  fccond 
nej  lent»  that  count  was  upon  another  promiffory  note  for  30  /.  payable  to  the 
the  plaintiff  is  plaintiff  at  fix  months  after  the  fame  date.  And  the  fixth  count 
cited  bank*  ^^'  ^^"^  money  lent.  Upon  all  the  other  counts  a  noli  profequi 
rupt,  and  that  was  entered.  Picas  ;  i.  Non-affumpfit.  2.  That  the  plaintiff, 
bis  aflignces     before  the  promifes  and  caufes  of  aSion  in  the  declaration  men* 

S3cida1it^o  **^"^^'  ''^*"8  *  ^"^^'''  ^^-  ^"^  indebted,  to  W.  S.  in  100/., 
pay  to  them  became  a  bankrupt ;  and  thereupon  a  commiilion  of  bankrupt 
the  money       iffucd  on  the  5th  of  June  1 801,  of  that  date,  on  the  *  petition  of 

the"  wiltTff  •  '^'  *•*  ^y  ^^"^^  ^^  ^^^^^  ^^  ^^*  ^"^y  declared  a  bankrupt ; 
and  it  b  no  *  ^"^  ^'^^^  afterwards,  and  before  the  ^  making  of  the  promifes, 
gjood  replica-  viz.  on  the -7th  of  July  iffoi*  by  indenture  made  and  fignedby 
lion  that  the  thtet  of  the  commiffioners  (in  the  cuflody  of  JF.  S.  and  S.  J9, 
tion  aco-ucd^'  and  not  of  the  defendant)  "  all  and  fmgular  the  goods,  chattels^ 
af^^  the  wares»  and  merchandizes,  effefls,  debts,  fum  and  fums  of  mo- 
plaintiff  be-  ,igy^  and  all  other  perfonal  eftatc  whatfoever  whereof  the  plain* 
rupt  and  that  ^^  ^*  poffeffpd,  interefled  in,  or  eptitled  unto  at  the  time  he 
the  defendant  became  a  bankrupt,  or  at  any  time  fmce^  and  all  the  eftate,  right, 
treated  with  title,  intereft,  equity  of  redemption,  property,  claim,  artd  de- 
t  c  p  ainun  ^^^^^  whatfoever  of  the  plaintiff  of,  in,  pr  to  the  premifes,  or 
capable  of  any  part  thereof,  were  in  due  manner  bargained,  fold,  affigned, 
receiving  ere-  and  fet  over  to  the  faid  W.  S.  and  S.  D.  in  truft  for  the  lienefit 

dit  in  thofe      ^f  ^jjg  creditors  of  the  plaintiff."     And  that  the  fcveral  promifes 

behalves,  and  /.        r     «•        •       1       »    1        • 

that  the  com-  and  caufes  of  action   m  the  declaration  mentioned  were  firft 

niflionerd  had  made  and  firft 'accrued  to  the  plaintiff  after  the  time  when  he 
*jadc  no  new  ^^^  ^^  adjudged  a  bankrupt,  viz.  on  the  faid  J  5th  of  Augujl 
the  faid  notes  1801;  and  that  the  plaintiff  has  never  obtained  his  cer- 
and  money :     tificate.     That  after  the  making  of  the  promifes,    &c.   viz.   on 

forth-  g  nc.     j^  Qf  November  1804,  the  faid   JV.  S.  and  S.  D.  as  a/Jtz^ees  as 

ra  aiu'nnient 

of  the  "com-     aforcfaid,  required  the  defendant  to  pay  to  them  the  feveral  fums  in 

miffianers        the  declaration  mentioned,  fuppofed  to  be  due  from  the  defend- 

p^ffes  to  the 

ailignees  of        -  '    \  ~       ~" • 

^ll*.  ^*"]^^"P'  manlier  outlawed  in  the  faid  court  of  our  faid  lord  the  king  before  the 

acquired  89^  king  himfclf,  and  ftill  arc,  remain,  and  continae  outlawed;"  and  this 

well  aspr^fent  was  holdcn  not  to  be  fufHcient  without  adding  that  they  were  outlawed 

perfonal  pro-  in  that  futt ;  but  fkofrgut  faiet  was  contended  to  be  neceilkrj, 
pertyand  gnj 

debtc. 
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ant  to  the  plaintiff;  by  reafon  of  which  premifes,  and  of  the        x8o;« 

faid  indenture*  and  by  force  of  the  ftatutesi  &c.  the  faid  W.  8*        ■ 

and  S.  D.  as  fjich  afiignecs,  &c.  iecame  and  were  entitled  to  xki^     Kitchew 

feveral  fums  and  caufes  of  a£tion  in  the  declaration  mentioned,    Bahtsch. 

if  any  fuch  there  are,  &c.     Replication ;  That  the  promiflbry 

notes  in  the  firft  and  fecond  counts  were  made  by  the  defendant 

to  the  plaintiff,  and  the  money  in  the  fixth  count  was  lent  by  the* 

plaintiff  to  the  defendant,  after  the  plaintiff  became  a  bankrupt,       C  55  3     - 

and  aftecthe  iffuing  of  the  commiilion,  and  after  themaking  of  the 

a&ignment  in  the  lad  plea  mentioned  ;  and  that  the  feveral  pro- 

mifes  and  caufes  of  aglion,-  &c.  accrued  to  the  plaintiff  after  he 

became  a  bankrupt,  and  after  the  faid  commiffion  and  aifignment, 

&c. :  and  that  tl)e  defendant,  at  the  times  when  the  faid  pro« 

miflbry  notes  were  made  and  delivered  by  him  to  the  plaintiff, 

and  when  the  faid  money  was  lent,  &c.  treated  with  the  plaintiff 

as  a  per/on  capable  of  receiving  credit  in  thofe  behalf s.     And  that 

the  faid  commif&oners,  &c.  have  not  at  any  timefince  the  making 

the  faid  fiotes,  &c.  nor  fince  the  faid  money  was  lent,  &c*  not 

at  any  time  fince  the  feveral  caufes  of  aflion,  &c.  accrued,  bar^ 

gjined,  fold,  qffigned^  or  fet  over  to  the  faid  W.  S,  and  S.  D.  or 

to  any  perfon  in  truft  for  the  creditors  of  the  plaintiff  the  faid 

promiffory  notes  or  the  faid  money  mentioned  to  be  lent,  &c« 

or  any  of  the  eftate  and  efiedis  of  the  defendant  which  accrued 

or  came  to  the  plaintiff  fince  the  making  of  the  aflignment  in 

the  plea  mentioned,-  &c.     General  demurrer,  and  joinder. 

Richardfon,  in  fupport  of  the  demurrer,  contended,  ift,  that 
the  general  aflignment  of  the  bankrupt's  eftate  and  cffc6ks  from 
the  commiffioners  to  the  aflign^es  pafled  the  future  as  well  as 
prefent  perfonal  property  of  the  bankrupt ,  and,  2dly,  that  not> 
withftanding  the  defendant  may  have,  as  it  is  faid,  treated  with 
the  plaintiff,  the  bankrupt,  as  a  perfou  capable  of  credit,  yttt  he 
may  dill  difpute  his  right  to  recover  after  notice  from  die  af- 
Cgnees.  ill.  It  is  not  neceffary  to  queftion  but  that  a  bfinkrupt 
is  entitled  as  againft  all  others  than  his  affignees  to  future  earn- 
ings made  after  his  bankruptcy.  But  he  has  only  a  qualified 
right,  fubfervient  to  that  of  his  affignees.  The  ftat*  13  £Iiz.  T  56  1 
f.  7.  /.  II.  firft  gave  the  future  effefts  of  a  bankrupt  to  his  cre- 
ditors whofe  debts  remained  unfatisfied.  And  in  Fowler  v. 
P^n  (j),  where  the  Court  held  that  an  uncertificated  bank- 


KlTCHIM 
BUKTJCB. 


5«  '     CASES  IN  MICHAELMAS  .TERM 

iftoj,  fupt  might  maintain  trover  for  goods  afligncd  to  hhn  as  a  fccurity 
for  money  advanced  bj  him  after  his  bankruptcy,  and  which 
were  in  the  hands  of  a  third  perfon,  Heath  J.  ilated  that  the 
ancient  practice  wa$  for  the  commiflioners  to  aflign  fpecific 
parts  of  the  bankrupt's  property  to  each  particular  creditor,  till 
the  ftat*  5  Geo.  a.  r.  30.  which  dire£lft  the  choice  of  aflignees 
for  the  benefit  of  all  the  creditors,  when  it  became  the  pra£^ice 
to  make  a  general  alignment.  And  the  diftin£lion  was  taken 
.  by  Ijord  Hardwicke  in  the  cafe  Ex  parte  Proudfoot  (a),  that  all 
Jitturi  fer/onal  tftzte  is  aileded  by  fuch  afiignment,  and  that 
every  new  acquifition  refts.in  the  aflignees ;  but  that  as  to  Juturs 
real  eftates,  there  muft  be  a  new  bargain  and  fale.  And  this» 
as  applicable  to  ftrfinal  eftate,  was  recognized  in  Evam  v. 
Memrt  (^)  and  in  Martin  v.  CfHara  {c\,  In  Tudway  v.  Bourn  {d) 
there  was  indeed  a  fecond  aifignment*  in  fad  made  of  a  iegacy 
which  had  been  bequeathed  to  the  bankrupt  after  his  bankrupt- 
cy i  but  that  Mras  ex  ahtndanti  cmuteiS^  and  no  opinion  given  as 
to  the  necefSty  of  it.  The  only  diAum  in  fupport  of  the  ne- 
csffity  of  fuch  a  fubfequent  aflignment  of  perfonal  property  ac^ 
quired  after  the  bankruptcy  is  the  extrajudicial  opinion  of  the 
Lord  C  }.  Eyre^  in  Fwjier  v.  Down  /  for  the  only  point  necef* 
favy  to  be  decided,  apd  on  which  the  reft  of  the  Judges  did  de« 
cide  the  cafe,  vras  that  as  againft  all  the  world  except  the  afgneet 
the  bankrupt  had  a  property  in  after-acquired  goods :  and  it  ia 

C  57  3  ^^^^  that  even  a  fpfxial  property  is  fufficient  to  maintain  trover  ; 
as  hi  Armory  v.  Delantirie  {e).  But  here  the  afligneea  have  di£* 
aflfarmed  the  property  in  the  bankrupt  |  and  the  Court  muft  pre- 
fmne  that  there  are  unliquidated  debts  of  the  bankrupt  remain^* 
ing  ;  the  commiffion  ft  ill  fubfifting,  and  no  certificate  having 
been  granted,  and  the  aflignees  having  put  in  their  claim :  at 
leaft  fufficient  appears  to  call  6n  the  plaintiflF  to  (hew  that  all 
his  prior  debts  were  difcharged.  adly.  The  anfwer  to  the  plea 
fet  up  in  the  replication,  that  tie  defendant  treated  with  the  plains 
tiff  as  a  perfon  capable  of  credit^  is  founded  on  what  was  faid  by 
Buller  J.  in  Fowler  v.  Down:  but  as  he  alfo  admits  that  the  af^ 
iignees  may  difaffirm  the  bankirupt's  title  to  after-acquired  pro* 
perty,  and  that  <<  if  they  claim  they  fliall  fucceedj"  it  reverts 
to  the  original  queftion  of  property*  And  all  the  authorities, 
taken  together,  (hew  that  the  bankrupt  has  only  a  qualified  right 


{a)  I  jttL  252. 
{d)  2  Burr.  716. 


(*)  Cowp.  S^ 
if)  I  Stra,  ^[05. 


(r)  lb.  833. 
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to  property  acquired  after  his  bankruptcy  and  before  his  certifi- 
catc,  that  is,  fubjea  to  the  claim  of  his  aflignees»  and  as  againft 
all  the  world  but  them.  Afbley  v,  Kell  («),  Hophns  v.  JDw 
ar  (*),  Larocher.  Wakeman  (r),  SUk  v.  Ojfbom  (rf),  Evans  v. 
Bmvn  (^),  and  Webb  v.  Fox.  (/).  If  there  be  any  exception  to 
the  general  rule,  it  is  in  favour  of  the  exclufire  claim  of  the 
bankrupt  to  his  perfonal  earnings,  as  it  feems  to  have  been  con* 
fidcred  in  CUppntdab  ▼.  Tomlinfin  (g)  \  though  there  Was  no  in^ 
terference  of  die  aflignecs,  as  in  this  cafe.  IThere  is,  however^ 
no  allegation  that  the  pramiflbry  notes  in  queftion  were  the 
earnings  of  the  bankrupt's  ptrfinal  labour,  which  ought  to  have 
been  pleaded  if  meant  to  be  infifted  on :  though  if  they  werCf 
yet  having  been  reduced  into  the  ihape  of  general  property,  they 
would  at  any  rate  become  liable  to  the  claim  of  his  afllignees. 

Littkdak  contr^.  The  mere  circumftance  of  becoming  a 
bankrupt  does  not  deprive  a  man  of  his  property  till  an  aflign- 
mcnt  of  it  under  the  bankrupt  laws :  the  commiffioners  them* 
felves  have  no  property  in  the  bankrupt's  eftate  and  efiirAs, 
but  only  a  power  to  aflign  them  for  the  benefit  of  the  creditors. 
The  ftat.  13  £/ns.  r.  y.  /  a.  directs  the  aflignment  to  be  by 
deed  indented  and  inroUed  to  each  of  the  creditors  rateably  in 
proportion  to  his  debt :  that  applies  to  exifting  property  at  the 
nme.  Then  the  i  ith  feAion  extends  to  his  future  eftat^  and 
eflFe&s  (where  the  debts  remain  unfadsfied),  and  direAs  that 
they  (hall  ^  by  the  commiffioners,  &c.  be  bargained,  fold,  ex* 
<<  tended,  delivered,  and  ufed  for  payment  of  the  auditors  in 
"  fueb  like  manner  and  firm  as  other  the  lands,  &c.  goods  and 
**  chattels  of  the  bankrupts,  which  they  had  when  they  were 
"  declared ^(^  to  be  bankrupts.**  Next,  the  ftat.  i  Jac.  i.  r«  I5« 
/» 13.  enables  the  commiffioners  to  affign  debts  due,  or  U  bedue^ 
to  the  bankrupt,  to  the  ufe  of  the  creditors.  Hie  ftat«  5  Aim. 
c.  ^%.  firft  direAed  the  commiffioners  to  affign  the  bankruptfs 

(tf)  z  Stra.  1207.  {b)  Bull.  N.  P.  155.  and  Co.  K.  B.  409^ 

{c)  Peaky  I  N.  P.  Caf.  X40.  (d)  1  Efp.  N.  P.  Caf.  140. 

(/)  lb.  170. 
(/)  7  Term  Rep.  391.  and  vide  Webb  v.  Ward,  ib.  297. 

{g)  Tr.  25  G.  3.  B.  R,  Cookers  Banki.  L.  260.  I  ft  edit.  In  my 
MS.  Dou  of  that  cafe  Mr,  Juftice  J^idler  fays  that  '<  the  bankrupt  had 
so  nndoiiblcd  right  to  fue  for  the  profirs  of  his  labour  {  but  fiippoCng 
a  peribn  io  his  fituation  (hould  gain  a  large  fum  of  mbney  or  .oonfider* 
bk  dFcAs,  then  fach  money  and  effefts  would  undoubudly  be  ItaUc  to 
Us  aflEgttccs/^ 

property 
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1805.       property  to  general  affignecs,  which  was  followed  by  the  ft  at. 

"•  5  Geo,  2.  c.  3o.yi  26.  30,  making  the  like  proviflon.     And  even 

Kitchen     g^^^^  ^j^g.  ftatutes  it  has  never  been  doubted  but  that  there 

Ba&tsch.  ^^^^  be  ^  new  affignment  oi  future  real  cflate.  Then  what 
C  59  3  diftinftion  is  therebetween  real  znA  perfona/ e&Sitt  in  thisjre* 
fpe£l,  fmce  it  is  admitted  that  there  mull  be  an  aflignment  of 
the  latter  in  the  firft  inftance  as  well  as  of  the  former.  With 
refpe£^  to  wills  where  the  dillinfiion  exifts^  it  is  founded  on  the 
ftatute  of  wills  (i7)»  which  only  gives  a  power  to  devife  lands 
which  the  party  has  at  the  time  of  making  his  will  \  the  words. 
of  the  ftatute  being  «  having  lands."  But  with  re^£l  to  per- 
fonal  property,  the  will  is  ambulatory  till  the  death :  though 
perhaps  the  better  reafon  is  that  the  legatee  claims  under  the 
executor,  who  has  the  legal  eftate  in  truft  for  him»  [Ld.  Ellen^ 
hrough  C.  J.  afked  vthy  future  debts  to  be  due,  as  well  as  debts  due 
at  the  time  to  the  bankrupt,  might  not  pafs^by  one  deed,  under 
the  ftat.  1  Jac,  i.  r.  15.  /.  13.  which  fays  "  that  the  fame  grant 
(not  grant/),  aflignment,  or  difpofuion  of  the  faid  debts,  in  foim 
aforefaid  to  be  made  by  the  faid  commiflioners,  ftiall  veft  the 
property,"  &€•]  That  only  means  that  the  debts  might  be  af- 
.  figned  by  the  fame  inftrument  as  the  reft  of  the  bankrupt's 
eftate.  tLeBlanc  J.  If  the  words  will  admit  of  two  fenfes, 
does  not  the  unWerfal  pt^Aice,  not  to  make  a  feparate  affign- 
ment  of  future  perfoual  property,  (hew  the  fenfe  in  which  they 
have  been  always  underftood  iince  the  pafling  of  the  adt  ?3 
Heit  only  exifting  debts  were  afltgned,  and  not  fuch  as  mfght 
thereafter  become  due^  (to  which  it  was  anfwered  that  the  af« 
fignment  was  in  the  common  forpi.)  In  Jacobfin  v,  Williams  (^), 
Ld.  Chan*  Cowper^  in  anfwer  to  one  objc£lion'  that  the  af- 
fignment  was  made  by  the  commiflioners  before  the  legacy  in 
queftion  had  vefted  in  the  bankrupt's  wife,  feemed  to  confider 
that  a  new  aflignment  would  fupply  the  defed ;  and  Ld.  C.  J. 
r  60  1  JEyr^s  opinion  in  Fowler  v.  Down  {c)  is  very  ftrong  as  to  the 
ncceflity  of  a  new  aflignment.  And  the  opinion  of  Ld*  Hard''' 
wide  to  the  contrary  in  Ex  parte  Proudfooi  (d)  was  not  neceflary ; 
for  the  petition  was  difmifled.  2dly,  The  defendant  having 
treated  with  the  plaintiff  as  a  perfon  capable  of  credit,  cannot 
now  obje£l  to  the  want  of  his  certificate,  however  the  plaintiff 
may  be  anfwerable  over  to  his  aflignees,  or  however  the  alDgnees 

(fl)  34  jy.  8.  c.  5./  I.  (*)  I  P.  ^iw.  383. 

(0  X  Sof.  ef  Put.  47.  (d)  I  jftL  253. 

might 
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might  haTe  fued  the  defendant.     And  the   defendant  might         idof. 

have  avoided  all  diiEculty  by  paying  the  money  to  the  affignecs. 

The  cafes  of  Chippendale  v.  Tomlinfon  {a)  and  OfixtrHe  v.  S/Vi  (i)       .tisawM 

tftabiifli  the  diftindion,  that  the  aflignees  have  no  claim  upon    BartscH* 

the  perfonal  earnings  of  the  bankrupt :  and  that  the  contra£ting 

party  having  treated  with  the  bankrupt  as  a  pcrfon  of  credit  is 

precluded  from  obje£ling  to  the  a£tion  by  him  for  the  value  of 

his  work  and  labour  and  materials  furnifhed  after  the  bank* 

niptcjr.     Then  if  it  were  competent  for  the  bankrupt  to  con- 

traA  at  all,  the  contraA  muft  be  mutual,  and  the  notice  given 

by  the  affignees  cannot  vary  it.    Befldes,  the  recovery  of  the  mo^ 

ney  by  the  bankrupt  is  not  inconGftent  with  the  claim  of  the 

aflignees,  to  whom  he  Is  ^countablci  and  who  may  fue  In  his 

name. 

Lord  Ellenborough  C.J.  If  this  were  a  cafe  in  which  we 
were  called  upon  to  decide  for  the  firft  time  upon  a  recent  fta«- 
tute  framed  in  the  tci-ms  of  the  ftat.  13  Eliz,  c,  7.  there  wonid 
be  ftrong  ground  for  the  argument  that  a  fecpnd  atTigntilent  of 
after-acquired  perfonal  property  was  as  neceflary  as  a  fecond 
aflignment  to  pafs  lands  acquired  by  the  bankrupt  after  his 
bankruptcy  ;  which  latter  has  always  been  made.  But  the  uni-  T  6t  1 
form  tenor  of  the  decifions  has  been  that  the  geaeral  aflignment 
of  perfonal  property  by  the  commiflioners  in  the  firfl  inftancc  * 

pafles  all  the  future  acquired  as  well  as  prefent  perfonal  pio- 
perty  of  the  bankrupt.  And  that  opinion  has  always  prevailed 
in  praftice,  though  perhaps  the  opinion  obtained  at  firft  with- 
out duly  weighing  the  words  of  the  i  ith  fe£lion  of  the  ftatute. 
But  after  fo  great  a  length  of  time,  and  fuch  a  mafs  of  property 
conveyed  in  this  manner,  it  would  be  too  much  now  to  fay  that 
all  which  has  been  done  is  erroneous,  and  to  put  a  new  con-^ 
ftruftion  upon  the  a£l :  efpecially  when  the  argument  in  fup- 
port  of  the  conflruftion  which  has  prevailed  on  the  Aatute  of 
Elizabeth  has  acquired  for<ie  from  the  wording  of  the  ilatute 
I  Jac.  i.r.  15./  13.  which  dircds  that  the  commiflioners  fliall 
have  power  to  grant  and  afligu  all  debts  due  or  to  be  due  to  the 
bankrupt  to  the  ufc  of  his  creditors  by  the  fame  grant,  aflignment, 
or  difpoiition,  &c.  Now  whether  or  not  the  pra£tice  of  making 
but  one  aflignment  of  perfonalty,  including  future  as  well  as  pre- 
fent acquired  property,  has  grown  up  by  adverting  to  rhis  pro- 
viiion  in  the  flatute  of  James^  as   conflruiug  and  controlling 

{a)  Cooke't  B.  L,  260.  [b)   i  E/p.  N.  P.  Caf.  140, 

the 
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t!ie  flieaning  of  the  ftatute  of  ElhuAeih^  I  do  not  know )  but 
certain  it  is  that  fince  the  ftatute  of  James  the  opinions  and 
Kitchen  prafiicc  have  been  uniformly  one  way :  and  it  would  now  be 
Bmtsck.  ^£^7  dangerous  to^  revert  to  a  critical  ezpoGtion  of  the 
words  of  the  ftatute  of  Elizabetb.  Tud^ay  v.  Bwme  feems 
to  be  the  only  cafe  where  a  fecond  affignment  of  perfonalty  is 
fatd  to  have  been  niade :  but  nothing-  turned  on  that.  And 
though  fome  opinbn  on  the  fubje£l  was  thrown  out  in  Jacob/on 
V.  Williams^  yet  it  was  not  made  the  ground  of  decilion.     I  ob« 

Q  62  3  fenre  what  is  faid  by  the  Chief  Juftice  in  Fowler  t.  D^wn^ 
which,  if  it  were  res  integra,  might  have  great  weight:  but  it 
is  not  fit  to  enter  too  deeply  into  a  critical  difquifirion  upon  the 
woids  of  an  a£t  of  parliament  of  long  ftanding  as  if  it  had  paflcd 
but  yefterday,  laying  afide  the  experience  and  pra£lice  of  cen^- 
tunes.  And  all  the  other  judges  there  agreed  that  if  the  aflig- 
nees  claimecf,  they  were  entitled  to  the  property  %  and  fuch  alfo 
was  the  opinion  of  Lord  Kenjm  in  La  Rotbe  v.  tf^ahman* 
Then^  adly,  it  is  contended  that  the  obje£iion  cannot  be  let 
up  by  a  third  perfon,  and  Chippendale  v.  Temlirtfin  is  referred 
t(^  as  (hewing  that  the  bankrupt  is  entitled  to  the  earnings  of 
his  perfonal  labour ;  without  which,  it  is  faid,  he  would  be  left 
to  ftarve,  which  could  not  have  been  intended  by  the  Legifla* 
ture.  The  hardfliip  of  that  cafe  mijght  perhaps  have  warped 
the  opinion  of  the  Judges,  when  the  evil  might  have  been  better 
remedied  by  ftatute.  There  is  now,  however,  an  inveterate 
praAice  of  above  20  years  in  fupport  of  that'feries  of  cafes. 
But  no  qucftion  of  that  fort  arifes  here.  And  with  refpe£l  to 
the  defendant's  having  given  perfonal  credit  to  the  bankrupt^ 
and  thereby  concluded  himfclf  from  obje£ling  lo  his  want  of 
property  in  the  noit%  fought  to  be  recovered,  the  anfwer  is 
plain,  that  if  I  treat  with  a  man  upon  the  footing  of  his  having 
property, in  a  thing,  and  it  afterwards  turns  out  that  he  had  none, 
the  very  foundation  on  which  I  treated  with  him  fails.  Then 
the  aflignees,  whofe  property  this  is,  have  done  every  thing 
(hort  of  force  to  reclaim  it :  they  have  required  the  drfendant 
to  pay  the  money  to  them.  Thofe,  therefore,  who  are  admit-^ 
ted  by  the  general  current  of  authorities  to  be  competent  to  dif- 
affirm  the  right  of  the  bankrupt,  have  difaffirmed  it  by  inG  fling 
upon  their  own  claim. 

C  ^3  3         Grose  J.     After  the  opinion  of  fo  able  a  Judge  as  Lord 

Hardnvicke^  delivered  in  the  cafe  Ex  parte  Proudfiot^  and  the 

pra£lice  which  has  ever  Cnce  fubfifted,  it  would  be  removing 

land  marks  to  doubt  the  power  of  the  commiflioncrs  to  affign 

5  the 
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the  future  perfonal  pniperty  of  the  banknipti  as  well  as  that       i8oj; 

which  he  had  at  the  time  of  the  bankruptcy.    Then  it  is  impof-       

fiblc,  after  the  general  aflignment,  for  the  bankrupt,  who  has    '^*tc."'^ii 
never  obtained  bis  certificate,  to  recover  this  debt  againft  the    Ba^tsch* 
confent  of  his  allignees,  who  have  the  legal  right  to  it*     And 
this  do&rine  has  been  confirmed  by  Lord  Mansfield  and  Lord 
Kenyom» 

Lawrence  J.  t  am  of  the  fame  opinion  on  both  points. 
It  is  too  late  now  to  give  a  new.  conftrudiion  to  the  (latute  o£ 
FJixabab^  different'  from  what  has  always  hitherto  prevailed* 
And  in  aul  the.  modem  cafes  where  the  adion  brought  by  the 
bankrupt  againd  third  perfons  has  been  fuUained,  it  has  been 
diftind^ly  dated  that  the  bankrupt  can  only  recover  where  the 
afligne^s  do  not  interfere :  and  herie  it  is  expressly  dated  that 
they  do  interfere,  and  require  the  defendant  to  pay  the  debt  to 
them.  Then  if  the  plaintifi^  meant  to  Infid  that  the  afljgnees 
were  fuing  in  his  name,  that  fhould,  if  material,  have  been  re* 
plied. 

Le  Bla^c  J.  All  doubt  upon  this  fubje£^  ought  to  be  at 
jred.  For  whatever  opinions  may  have  been  thrown  out  by 
different  Chancellors  or  Judges,  it  has  been  long  ago  deter- 
mined that  no  fecond  affignment  of  perfonal  property  coming 
to  a  bankrupt  is  neceflary.  The  only  cafe  where  it  ever  ap- 
pears to  have  been  made  is  in  the  cafe  of  a  legacy  ;  and  the  ge-  C  64  ^ 
neral  praftice  has  been  invariably  othcrwife,  and  it  would  be 
dangerous  to  (hake  it.  Then,  idly,  all  the  cafes  admit  that  the 
fupcrior  title  of  the  aflignees  mud  prevail  where  they  come  for- 
ward. Where  interlocutory  judgment  has  been  recovered  by 
one  who  afterwards  becomes  bankrupt  the  Court  has  always 
lidcned  to  the  application  of  the  aHigkiees  to  proceed  with  the 
fuit  in  the  bankrupt's  name  {a).  So, on  the  other  hand,  in  ap- 
plications for  cods  ;  where  an  aQion  has  been  brought  by  the 
aflighees  for  their  own  benefit,  in  the  bankrupt's  name,  the 
Court  has  required  them  to  give  fecurity  for  the  cods  (^).  All 
that  the  Courts  have  faid  in  any  cafe  is,  that  where  the  aflignees 
do  not  interfere,  one  who  has  contra£ted  with  the  bankrupt 
after  his  bankruptcy  (hall  not  protect  himfelf  on  their  account 
againft  the  claim  of  the  bankrupt :  but  that  is  in  effe£l  faying 
that  if  the  aOignees  do  claim  adverfcly,  the  bankrupt  (hall  not 
recover  from  the  party  that  which  is  in  law  the  property  of  the 
aflignees  and  claimed  by  them.— -Judgment  for  the  Defendant* 

{a)  Vide  2  TtJd*s  PraB.  844. 

ffi)  lb.  ct  vide  IVebb  r.  Jirard^  ;  Term  Rep.  29^.  » 

The     . 
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i^;  2$d.  The  King  a^dlnfi  The  Hon.  Robt.  Johnson. 

of  a^Public^*^  nn  H  E  plea  of  the  defcndsHit;  one  <rf  the  Judges  of  the  Courf  * 
Regifter  re-  of  Common  Fleas  in   Ireland^  to  the  jurifdidiion  pf  this 

ccivesan  ano-  Court,  having  been  over-ruled  (a),  he  pleaded  not  guilty  to  the 
nymous  ct-  Jndiftment  found  by  the  grand  jury  of  the  bounty  of  Midilefex  / 
certain  politi-  ^hich  charged  him  with  the  publication  in  that  county  of  cer- 
cad  infonna-  tain  libels  upon  the  Adminiftration  of-  Government  in  Ireland^ 
tion  on  Irtfi  ^^^  amongft  others  upon  the  Lord  Lieutenant  and  Lord  High 
requiring  to  (Chancellor  of  Inland ;  and  the  trial  Was  had  on  this  day  at  the 
know  to  b^r  of  the  court  by  a  jury  of  the  county  of  MiddUfexi     In  the 

whom   IS  et-  ^^^^^^  ^f  ^^  ^^i^\^  j|j^  publication  of  the  libels  having  been 

be  direded  ;    proved  to  be  made  in  that  county^  by  infeftion  of  them  in  Mr^ 
to  which  an     Cobbetfs  Weekly  Regifter^  which  was  printed  and  publiflied   in 
*°   >!d  "  ^^C    Wefiminjler^  the  following  evidence  was  given  on  the  part  of  the 
Reeifter ;  af-  c^own  to  (hew  that  fuch  publication  was  made  by  the  procure^ 
ter  which  he  ment  of  the  defendant.     Mr.  Cobbett^  the  publiftier  of  the  Re- 
receives  two     gifter,  proved  that  before  the  publication  of  the  libels  in  his  pa- 
fame  hand-       ^^  ^^  ^^^  received  an  anonymous  letter  (the  original  of  which 
writing,  di-     he  believed  to  be  deftroyed)  in  the  fame  handwriting  as  the  libels 
reded  asmen^  which  he  afterwards  received ;  in  which  letter  (parol  evidence  of 
tioned,  and     ^hJch  ^^g  admitted,  after  obje£lion  taken  and  over-ruled,  to 
iriflf  poft  '     ^  given  for  this  purpofe)  tlie  writer  inquired  whether  i^  would 
mark  on  the    be  agreeable  to  Mr.  Cobbett  to  receive  for  publication  in  his  Re* 
5^.  ^^^  »       gifter  certain  information  of  public  affairs  in  Ireland :  and  if  it 
letters  were      were,  he  was  *  defired  to  fay  to  whom  fuch  information  was  to 
proved  to  be    be  dire£^ed.     In  confeqUence  of  the  receijjt  of  this  letter,  which 
in  the  hand-     ^^s  publiflied  in  the  Regifter,  Mr.  Cobbeti\\hxoMg)\  the  medium 
defem^nt     ^  ^^  ^^^  ^^^^  Regifter,  requefted  the  promifed  information  to  be 
the  previous     direfted  to  Mr.  Budd^  No.  loo,  Pall  Mall^  whofe  fliop  was  at 
letter  having    that  time  ufcd  by  Mr.  Ccbbett  for  the  publication  of  his  Regift«:r, 
ed^-"th"    U^a  ^^^^  letters  of  communication  were   addrefled  to  him,  and 
fufficient         irom  whence  be  received  them  }  his  own  houfe  being  in  Duhe-^ 

ground  for 

the  Court  to  have  the  letters  read  :  and  the  letters  themfelves  conta'iiing  ezprel&ons 
of  the  writer  indicative  of  his  having  fent  them  to  the  pnblifber  of  the  Regifter  in 
Middlejex  for  the  purpofe  of  publication*  the  whole  is  eridence  iufficient  for  the 
jury  to  find  a  publication  by  the  procurement  of  the  defendant  in  Middlefesi, 
•[  66  ] 

{a)  Vide  this  cafe*  upon  demurrer  to  a  plea  td  the  jarifdidioa  tff 

the  Court,  6  Eafit  583—603. 

JtreH^ 
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J^reet,  Wefimtnjier.     After  this  intimation  Rlr.  Cohbett  received        1805, 
in  due  time  two  feveral  letter-?,  containmg  different  parts  of  the 
libels  in  qucltion,  both  in  the  fame  hand-writing  with  the  letter        amnft 
previoufly  received.     Both  the  letters  came  under  cover,  but  the    The  Hon. 
covers  were  believed  to  be  either  deftroyed  or  loft,  having  been  Robt.John- 
thrown  afide  as  ufelefs  ;  and  therefore  parol  evidence  was  ad-         '^*** 
mitted  to  prove  that  they  had  the  Inp  poft  mark  upon  them^ 
and  were  direded  in  the  manner  pointed  out  in  the  Regiftcr* 
The  firft  of  the  letters,  'dated  29th  of  OEloher   1803,  was  re- 
ceived and  ^he  cover  opened  by  Mr.  Bitdd^  who  thereupon  fent  j 
It,  together  with  tlic  cover  opened,  to  Mr.  Cobhett  in  Duke-Jlreet                                          j 
by  a  perfon  in  the  office  whom  the  witnefs  did  not  recoiled);. 
But  in  confequence  of  his  defiring  Mr.  Budd  not  to  open  any 
other  letters  fo  difeflcd,  Mr.  Cohbett  received   the  next  letter, 
which  came  to  Mr.  Bitddhy  a  fubfequent  poft,  unopened*     Se- 
veral witnefies  were  then  called,  who,  upon  examination  of  tVe 
letters  fo  received  by  Mr.  Cebbfttj  fwore  to  their  belief  of  their 
being  the  hand-writing  of  the  defendant,  who  at  the  period  in 
qixftion  was  an  Irj/h  Judge.     It   was   then  propofed  by  the 
Attorney^GeKerai  that  the  letters  containing  the  libels  (hould  be 
read,  which  he  faid  contained  internal  evidence  that  they  were 
tnritten  and  fent  by  the  writer  to  Mr.  Cohbett  for  the  purpofe  of 
being  publiflied  in  his  Regifter.     But  previous  to  their  being       C  ^7  } 
read,' 

Adatn^  Park^  Lockhart^  and  Richardjotif  oh]t€izi  to  the  read* 
ingof  the  libels,  upon  the  ground  that  there  was  no.  evidence 
to  go  to  the  jury  of  a  publication  by  tl^e  defendant  in  Middlefex^ 
Admitting,  for  the  fake  of  argument,  that  the  letters  were  In 
the  band-writing  of  the  defendant,  there  was  no  evidence  that 
he  had  fent  them  into  Middlefe^  to  be  there  publiflied  ;  nor  any 
privity  eftabliihed  between  him  and  Cohbett  the  publiflier.  It 
was  not  proved  that  the  envelopes  were  in  the  defendant's  hand** 
writing  ;  but  papers  written  by  him  and  not  intended  for  publi« 
cation  might  Jiave  fallen  into  the  hands  of  another,  who  tranf- 
mittcd  tliem  to  Cohbett.  The  mere  circumftance  of  the  envelopes 
having  the  Irijb  poft  mark  upQ9^<(hem  could  not  <t>npe£t  theo^ 
with  the  defendant ;  who  was  not  evien  proved  to  have  bqen  in 
Irdand  at  the  time.  Neither  did  it  appear  tliat  the  firft  letter, 
which  was  opened  by  Budd^  who  was  not  called  as  a  witnefs, 
was  really  contained  in  the  envelope  which  was  fent  opened  with 
it.    The  fecond  letter  was  indeed  connected  with  the  ^velope. 

Vol.  VII.  E  •     .  but       ' 
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1^805.        But  there  was  no  evidence  that  either  of  the  papers  was  received 

rp.7T7».«    ^^^^  **  Poft-officc,  wliich   might  have  been  afcertained  by 

xnc  KING    -,    r  «       1  •      1         /!•  ,<-  .  «         ' 

tf^om^        P^"^*  employed  m  that  olTice.     If  it  were  urged  that  the  pa- 

The  Ho«.     pcrs  themfelves  contained  internal  evidence  that  they  were  in- 
RoBT.  John,  tended  for  publication,  the  feme  might  have  been  nrged  in  the 

cafe  of  the  feven  Bifhopst  where  there  was  clear  proof  of  a 
publication  in  Middhfix  /  for  the  petition  which  had  been  pre- 
pared and  figned  by  chcm  at  hambeih  in  the  county  of  Surry^ 
t  ^*  ]  w^s  found  in  tlic  king's  hands  in  MidiUeJ'cx  {a\  and  was  ad- 
drefled  to  him:  and  the  only  link  wanted  was  that  it  came 
fherc  by  the  agency  of  the  Bilhops  (*) ;  which  was  hdden  not 
to  be  fupplied  by  the  evidence  of  their  TCinowledgmcnt  of  their 
Kand'Writing  in  that  county  {c) ;  in  confequence  of  which  Lord 
&underlamd  was  afterwards  called  to  prove  the  delivery  of  h  by 
the  bifhops  to  the.  king  in  Mitjdlcfex. 

The    Afiorney^Generai^    Sa/idtor-Genera/,    Er/kine^    Garro^tr, 
Woodf  and  Abb^tt^  for  the  crown,  were  (lopped  by  the  €ourt. 

Lord  ELtENBoRouGH  C.  J.  Nothing  which  falls  from  the 
Court  will  over<^ule  or  tend  to  (hake  that  which  was  foundly 
ruled  in  the  cafe  of  the  Seven  Biihops,  where  thd  only  evidence 
at  firft  relied  on  was  of  a  confefllon  by  the  defendants,  extorted 
^  as  it  was,  cl  their  having  owned  in  MiddUfex  theif  fignatures  tdr 
the  petition  \irhich  had  been  prepared  and  figned  in  the  county  of 
Surry  i  but  there  was  no  evidence  of  any  publication  of  the  libel » 
as  it  was  then  called,  (though  it  was  nothing  more  than  z  de* 
cent  and  humble  petition  of  thofe  reverend  perfons  to  the  king^J 
in  the  county  of  MiddUftx^  until  Lord  Sunderland  was  called^ 
who  gave  evidence  of  a  publication  of  the  paper  in  that  county 
proper  to  be  left  to  the  jairy.  But  here  there  is  no  queftion  of 
the  fad  of  pttblicafion  by  Mr^  CMett  in  Middlefix  of  that  which 
is  admitted  to  be  a  libel :  and  the  only  queftion  is,  Wheth^  the 
defendant  were  acceflary  to  that  pttl>Ucation  I  For  if  he  werc» 
the  oflbice  is  eftabliflied^  For  one  who  procures  another  ta 
publiih  a  libel  is,  no  doubt,  guilty  of  the  publication,  in  what^ 
[  69  1  ever  county  it  b  in  h(X  publifhed  in  c«>nfequence  of  his  pro- 
curement. Now  material  evidence  of  the  fad  of  fiich  pro« 
euremcnt  may  be  coUeded  from  the  papers  themielvesi  as  they 
^        faave  been  opened  by  Mr.  Attorney- General,  which  papers^  a» 

;    (e)  The  cafe  of  the  Seven  Bifliops,  4  Si.  Tr,  jjy. 

. .  W  lb.  344f  5- 

;.  10  lb.  34J— >•    3<5o— 3<^5* 

the 
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tiic  proof  at  prefent  ftands,  are  in  the  hand-writing  of  the  de-        1805. 
fendant ;  and  are  faid  to  anfwer  the  dercnption  of  thofc  which 
Cobbett  had  been  previoufly  defired  to  publifli,  and  which  papers        afrain/i 
canle  t6  his  hands  through  the  medium  pointed  out  by  him  in    The  Hon. 
his  Rcgiftcn     How  then  carl  wc  be  called  upon  to  pronounce  RobtJohn# 
that  there  is  no  evidence  to  go  to  the  jury  of  fuch  procurement 
before  we  have  heard  read  the  papers  themfelves  ?     I  am  there- 
fore of  opinion  that  vkre  are  bound  in  duty  to  receive  the  cvi- 
dcncci 

Grose  J.  concurred  in  the  fame  opinion. 

Lawrence  J.  The  cafe  of  the  Seven  Bifliops  docs  not  ap- 
pl  y  to  the  prefent*  Before  Lord  Sunderland  was  called  the  only 
eridence  againd  tlie  defendants  was  of  a  confeflien  by  them  in 
Aliddhfex  of  their  hand-writing  to  a  paper  which  was  (hewn 
them,  which  was  dated  to  have  been  written  in  Surry  /  but  that 
Was  no  evidence  of  a  publication  by  them  in  Aliddle/ex,  But 
here  there  is  clear  proof  of  a  publication  in  Middlefex  by  Cob'^ 
i^/,  and  the  only  queilidn  is,  Whether  this  were  done  by  tlie 
procuremertt  of  the  defendant?  Then  after  it  has  been  proved 
by  the  witnefs  that  he  received  a  notification  by  letter  that  he 
Ihould  have  papers  of  a  certaiil  defcription  fent  to  him  to  pub- 
liQi,  if  he  Would  undertake  to  publifli  them,  tp  which  he  had 
given  a  public  anfwer  in  his  Regirter  in  the  affirmative^  dire£l- 
ing  to  whom  the  papers  (hould  be  fent ;  and  when  afterwards, 
in  confequcncc  of  that  communication,  he  receives  papers  through  [  70  1 
the  channel  pointed  out  by  him,  papers  which  are  proved  to  be 
in  the  hand-writing  of  the  defendant;  (^s  it  ftands  at  prefent,) 
and  anfwering,  as  they  are  faid  to  do,  the  defcription  of  thofe 
before  notified  to  him  as  intended  for  publication,  muft  not  the 
papers  themfelves  be  read  ?  and  is  there  not  evidence  to  go  to 
the  jury  for  them  to  decide  whether  the  papers  were  fent  by  the 
defendant  or  by  fome  other  perfon  ? 

Le  Blanc  J.  delivered  his  opinion  to  the  fame  efFeQ ;  and 
added,  in  anfwer  to  the  objeQion  that  there  was  not  ftrift  evi* 
dence  of  a  delivery  of  the  letters  by  the  poft  to  Mr.  Cobbett, 
that  It  was  not  material  for  the  decifion  of  the  prefent  queftion, 
how  the  letters  came  to  Mr.  Cobbett^  whether  by*  the  poft  or 
a  private  hand  ^  that  was  matter  of  obfervation  to  make  to  the 
jury- 

The  libels'were  then  read  at  length,  and  in  addition  to  the 
libellous  matter  charged^  contained  various  exprefllons  declarative 

tz  of 
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1 805.       of  the  author's  intention  to  have  them  publiflied  in  the  Rcg»flcr  t 

;        and  the  latter  paper  contained  an  acknowledgment  of  the  pub* 

The  King     iication  of  the  former  part  of  the  correfpondencc. 
Thinoti,         ^^^  defendant  afterwards  called  witneflcs  to  difprove  the 
RobtJohn-  hand-writing,  andweilt  to  the  jury  updn  the  fafl  that  the  libels 
SON.         were  not  in  his  hand-writing  ;  but  aftet  a  trial  of  fonie  length 
the  jury  found  a  general  vctdi^  of  guilty* 


honday.  The  KiNG  againjl  ITic  Commirtioncfs  of  Sewers  for  the 
AW..  25th.        •  County  of  Somerset. 

By  flat.  T  T  P  O  N  a  rule  to  (hew  cnufe  why  certain  prefentments  and 

23  //.  8.  c.  ^-  ^  other  proceedings  had  before  thefe  commiffioners,  and 
tnc  jury,  by  ^jji^h  were  returned  by  certiorari  into  this  Cdurt,  fhould  not 
fcntmcnt  is  ^^  quaflied  for  iltegaKty  and  improper  ptaftices,  it  appeared 
tnadc  to  com-  that  in  Eafier  term  4  j  Ge9.  j.  a  mandamus  had  iiTued  to  the 
mtllionprs  of    commifrfonets  to  make  a  rate  on  the  owners  of  lands,  &c.  within 

ccrinnjr  what   *^  *^^^^  °^  Hunifpili  in  the  county  of  Somerfct  which  might 

lands  are  have  lofs  by  inundations  of  the  fea  for  want  of  a  fufhcient  fea- 

within  a  level  ^^M  there,  or  be  benefitted  by  fuch  wall,  for  repaying  to  B.  and 

and  lubjcct      Q^h^i-s  certain  fums  advanced  by  them  to  R.  S.  the  colleftorap* 

to  a  certain  r    t.  -n- 

rate,  ought     pointed  by  a  docvee  of  the  commiihoners  in  Jane  i  ^^99,  for  the 

tobefum-       purpofe  of  making  a  fuQicient  wall  there  j  and  which  decree 
mon^bythc  j;^^£^^^   ^^^  ^oncy  fo  advanced  to  be  re-imburfed  by  a  rate. 
the  body  of  the  made  on  the  Itfvcl.     in  coniequence  of  this  mandamus,  and  at 
county  in  pur-  attachments   obtained     againft    the    commiflioners   m  Hilai-y 
luanccof  a      ^^^^     ^jj^^^     ^1^^      execution  *  of     Which     was     fufpendcdj^ 
rtdled  to  him  tlie   commiflioners,  on    the    :2oth   of    jiprU^    1804,    iflued   a 

from  thecom* 

miilioners  for  that  purpofe.  And  a  prcfentment  made  by  zjlanding  jury^  conftitutcd. 
according  to  ancient  ufage,  originally  rtturned  by  the  (heriif.  at  the  sommencement 
of  every  new  commiffion  of  fewcrjj,  from  certain  pat  ijhes  or  d'lfirtSts  compofed  of  land 
owners  there,  imereiled  in  difclaiming  the  general  c  arges  or  the  level,  which  jury- 
men adied  for  liff,  nnlefs  renooved  for  caufe,  and  only  xiit  foreman  of  whom  was  fuitt* 
moned  by  the  (heriff  on  the  particular  occafion,  which  foreman  thereupon  convened 
the  other  jurymel^,  is  illegal  and  void  ;  atd  the  want  of  jurifdidion  of  fuch  prcfentin^ 
Jury  cannot  be  waved  by  traverfmg  their  prcfentment  and  going  to  trial  before  another 
jury  properly  returned  from  the  body  of  the  couuty».by  whom  fuch  prefentment  wa« 
confirmed.  The  prefcnting  jury,  after  being  fworn  and  charged,  muft  alfo  profccute 
thttr  inquiry  upon  hearing  evidence  on  oath  before  the  commiflioners  in  cufii^  aifd 
rpake  their  prefe^tttcnt;  l^rcon,  and  a»t  upon  iaformatbA  coilcAed  m/o/i,  without 

o;>lij. 

precept 
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precept*  under    their    hands    and    feals    to   the    (herifF    of        1805. 

the  county,  dire£king  him  to  ifluc  his  warrants,   and    caufe         -*     • 

to  be  fuQimoncd  the  foremen  of  the  fcvcral  juries  of  Hunt/pill^        asainfl 

Burnhaniy  &c.  Pureton^  vlimI  Pnuleft,  to  appear  before  the  com-  TheCommif- 

minioners  at  a  feflion  of  fcwers  at  Bridzeivater  on  the  4th  of      fioncrs  of 

May  1804,  to  receive  their  charge  and  inllrudlions  for  return-    ^^^^^j^i^x. 

ingcorredl  IHls  of  all  the  occupiers  of  lands,   &c.  within  their        [  72  J 

refpcilive"  views,  lying  within   the  level  of  HuntfpilL     In  con- 

fcqusnce  of  which  precept  the  (herifF  iflucd  his  warrant  to  the 

clerk  of  the  fewers  to  fummon  in  his  name  the  foremen  of  the 

reveral  juries,  who  were  fummoned  accordingly.     It  appeared 

from  the- affidavits  of  the  clerk  to  the  commiflioncrs  and  of  other 

perfons,  (made  in  fupport  of  the  prcfcntments  after  mentionedi) 

thit  the  mode  of  forming  juries,  as  far  backa^living  teftimouy 

went,  and  the  records  of  proceedings  before  the  commiffioners^ 

of  fewers  for  the  county  could  be  traced,  and  immemorially  as 

they  believed,  was  this  \  on  the  iiTuing  of  any  new  commiflion 

of  fewers  the  commiflioners'  iflued  their  pretept  to  the  (herifF  of 

the  county  to  fummon  juries  for  the  different  parifhes  or  dif- 

tri£ts  in  tlie  county,  who,  upon  their  appearing  at  the  next 

court  of  fewers  appointed  for  that  purpofe,  nominated  one  out 

of  each  fet  of  jurors  fo  returned   as  their  foreman.     That  the 

jurymen  fo  named  had  always  confiftcd  of  perfons  refiding  in  or 

near  the  parifh  or  dlftrifl  where  their  views  had  immemorially 

been  made,  as  perfons  having  the  bed  local  knowledge  and  in- 

formation  of  the  fubjefts  of  their  prefentments,  and  were  more 

or  lefs  numerous  according  to  the  extent  of  {lieir  feveral  views^ 

which  were  well-known  ;  and  tl)at  the  foreman  (a\  and  other 

jurymen  were  fworo  by  the  commifTioners  to  inquire  and  prefent      [  •^S  1 

all  defaults,  impediments,  and  annoyances,  &c.   within   theur 

view,  and  all  fuch  other  matters  as  they  ought  to  prefent  as  long 

as  they  continued  in  office.     That  in  no  inAance  was  it  known 

that  any  of  the  juries  ha4  intermeddled  with  eaqhother*lj  views?. 

(a)  The  foreman's  oath  was  as  follows  \  *'  You,  as  fbrelnan  of  >■■ ».  ^ 
jory  of  fewers,  (hall  fwear  that  you,  together  with  your  jury,  (hall 
diligently  inquire,  and  at  all  fcifions  of  fetters  whcreunto  you  are  law^ 
fully  fommoned  a  true  prefentment  make,  of  all  imprdiments,  defaults* 
^od  annoyances  of  or  by  water  found  within  your  view,  as  alfo  of  all 
other  matters  and  things  which  you  as  foreman  of  the  (aid  jury  ought 
to  prefeat,  according  to  the  bcft  of  your  knowledge  and  judgment* 
and  as  long  as  you  fhall  continue  in  the  office,  without  any  conceal^ 
WBSX*^    The  jorjmaQ*s  oath  was  the  famer  mutatis  mtttaodis* 

E3  "Hiat 
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1805.     «  That  every  juryman  fo  returned  and  fwom  generally  continued 

'       for  life,  unlefs  difchargcd  by  the  comniiflioncrs  for  good  caufe, 

The  King     in  \vhich  cafe  fomc  other  fit  perfon  was  fwom  into  the  jwry  in 
Th^  C  m-    ^^^^  manner :  but  that  it  was  not  ufual  to  re-fM'car  them  cxt 
miflionen  of  cept  only  when  anew  foreman  was  chofen.  But  in  the  inftances 
SewerF,      of  the  prefentments  of  the  HttutfpiUyxvf^  and  of  the  Burnham^ 
BoMEtsET.   Pau/eft,ziid  other  parifli  juries  after  mentiQned,  it  appeared  that 
the  ufual  mode  had  been  fo  far  departed  from,  that  the  juries 
making  thofe  prefentments  had  been  prcvioufly  re-fwom  in, court. 
That  when  fuch  pre&ntments  have  been  traverfed,  then  the 
praAice  has  been  to  iflue  a  precept  to  the  (lieriif  to  fummon  ^ 
jury  to  try  the  trayerfc  from  other  parts  of  the  county  at  large 
than  thofe  within  the  level  in  aueftion.     It  further  appeared 
that  in  purfuance  of  the  above  mentioned  fummonfes  the  Hand- 
ing jury  (a)  of  fcwcrs  for  the  purifli  of  fiuntfpiH  attended  s 
court  of  fewers  at  Bridgewater  i  and  on  the  20th  of  May  1 804 
received  a  charge  from  the  Court  to  make  a  return  of  perfon^ 
and  lands  within  that  part  of  the  leyel  of  Hunifplll  which  lay  ix\ 
the  parifli  of  H^ini/piU,  receiving  benefit  or  avoiding  damage  by 
reafot^  of  the  wall  which  had  been  cre£led  ;  that  they  were  tq 
4p  this  with  the  afliftance  of  C.  Q'  the  furveyor  of  the  level  ap^ 
pointed  by  the  decree,  and  were  to  hear  evidence  as  to  the  quan^ 
tity  and  vahie  of  each  perfpn's  property  fo  fituated,  and  prefent 
r  74  3      ^  ^^^  ^^  ^^^  {^m^  accordingly.    The  faid  jury  attended  again  at 
an  adjourned  court  on  the  9th  of  JFune,  when  C.  C.  the  furveyof 
being  fworn,  gave  in  a  lj(l  of  the  perfons  and  property  within  the 
parifli  of  Hufitjpill  liable  to  be  aiRfled,  which  lift  was  then 
adopted  by  the  jury,  and  a  presentment  made  and  figQed  by 
them  accordingly.     At  the  next  cpurt,  holden  by  adjournment 
on  the  13th  of  July^  the  ftanding  juries  for  the  pariflies  of 
PauUtt  and  Puriton  feverally  received  ihe  like  charge  ;  and  on 
the  27thof  ^if/jf,  at  another  adjourned  court,  the  furveyor  being 
fwom,  delivered  in  fimilar  lifts  of  the  perfons  and  lands  in  their 
refpeAive  pariflies  which  would  be  liable  to  damage  if  the  new 
fea-wall  did  not  exift  in  the  {>arifli  of  Hunifpilli  but  before  his 
evidence  was  clofed  the  ftandin^  jury  for  the  parifli  of  Paulett 
delivered  in  a  prefentment  which  had  been  previoufly  prepared 
and  figned,  finding  in  fubftance  that  no  perfon  or  land  fvitbin  their 
fari/b  fvou/d  he  damaged  by  inundations  oftbe  fea  for  ^ant  of  the 

(a)  It  was  the  pnftice  for  the  forapan  when  fominoncd  to  cqnfoie 
the  other  jurymcD  to  aitcad. 
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fdtd  nvalli  nor  receive  benefit   by  its  ereEtion.     And  the  Pureton        1 60^^ 
jury  then  made  a  fimilar  prefentment.     The  Paulett  and  Pure-  — 

fffi  prefentments  were  traverfed  at  a  court  holden  on  the  31ft        againR 
of  Augu/l;  and  at  another  court  holden  on  the  6th  of  O^ob^r    The  Com- 
'  following  thofe  travcrfes  were  feverally  tried  before  juries yj/ifi-  miffioncre  of 
mneifrom  the  body  of  the  county  by  thejheriff^  in  confcqucnce  of  a        i>«wer9, 
precept  directed  to  hjm  by  the  commiflioQers  for  thai  purpofe  > 
ajjid  they  after;  hearing  evidence  on  both  fides,  found  verdids  in 
fupport  of  the  refpeftive  prcfentmenls.     The  affidavits  of  the 
profecutors  alleged  that  mo(l|  if  not  all  of  the  perfons  compof". 
ing  the  ftandiog  juries  for  the  feveral  parifhes  virere  iiHerefted 
in  negativing  the  liability  of  their  pariflies  to  the  expence  and 
fupport  of  the  fea-wall  in  quedionj  being  owners  of  land,  &c. 
within  the  fame  on  wliom  the  expence  would  fall :  and  further       C  75  1 
charged  feveral  of  the  jurymen  with  having  combined  to  make 
their  returns.     And  then  dated  that  they  had  applied  to  the 
commiffioners  to  fummon  a  \\xx^  from  the  body  of  tl^e  county  for 
the  purpofe  of  making  the  prefentments  in  order  to  the  making    . 
of  a  rate ;  that  the  commiiTioners  iiTued  their  precept  to  the 
iheriff  accordingly  j  who  returned  a  jury  to  a  court  of  fewert 
holden  at  Bridgewater  on  the  20lh  of  OBober :  but  the  com^ 
miflioners  then  attending  told  the  jury  that  the  court  hadbe$n  ad^ 
vifed  that  they  had  no  right  to  employ  them  to  mate  a  return  of  lands 
in  the  level,  and  thereupon  difmifled  them  ;  and  then  ordered  a 
precept  to  be  iflbed  to  the  IherifFto  fummon  the ^/7W/V/^  juries 
for  Burnham  and  the  other  parifhes  within  the  level  to  attend 
the  court  on  the  9th  of  November  1 804,  on  which  day  the  re- 
fpeQive  juries  attended^  and  being  fworn,  were  charged  to  re- 
turn all  perfons  having  landsj  &c.  in  the  level  of  HuntfpiU 
within  tlieir  feveral  views  which  had  or  might  have  benefit  by 
preventing  the  inundation,  &c»    Each  of  thefe  juries  returned 
at  an  adjourned  court  holden  on  the  23d  of  November,  that  no 
perfon,  Sfc.  within  their  different  pariflies  would  be  benefited 
by  the  fea-wall  in  quedion  \  and  thefe  prefentments  olfo^  which 
were  made  "without  hearing  eyidencei  though  tendered,  were  al« 
leged  by  the  profecutors  to  h?^ve  been  made  through  the  like 
combination  and  interefted  motives,  and  by  owners  or  occu* 
piers  of  lands  within  the  refpe£iive  pariflies }  and  circomftancte 
were  adduced  to.  fhew  that  they  had  been  previpufljr  prepaied- 
At  the  fame  court  about  60  traverfes  of  the  Huntfpill  prefent- 
ment were  entered,  fomc  of  them  in  the  namea  of  jurymen  who 
inrd  figned  thi  other  prefentments  i  and  it  vn%  alleged  that 

£  4  meetinga 
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1 805.       meetings  had  been  holden  by  adTcrtifement,  and  fubfcriptionc 
""        ^entered  into  by  jurymen  and  others  who  had  taken  part  in  the 
a^aind        proceedings  for  oppofing  the  making  and  levying  of  the  pro* 
The  Cora-    pofed  rate.     The  affidavits  in  fupport  of  the  prefcntments,  in 
miilioncrsof  addition  to  the  ufage  before-mentioned,  which  had  always  pre- 
SomeITet     ^^*'^^»  refpcfling  the  mode  of  fummoning  the  prcfenting  juries^ 
•  r  ^(5  -]     alleged  that  the  fea-wall  in  difpute  in  the  pariih  of  Hunt/pU/ hzi 
immemorially  been  repaired  by  the  owners  of  certain  lands  lying 
in  that  parifli,  who  had  let  it  fall  to  decay;  and  dented  the  ne* 
ceflity  of  the  new  works  lately  made  to  the  fame,  and  the  be* 
nefit  thereof  to  the  pariflies  newly  charged.     And  the  affidavits 
of  certain  jurymen  went  to  deny  combination  in  themfelves,  or 
in  others.to  their  knowledge.     The  commiffionerS)  defendants^ 
alfo  made  affidavits,  exculpating  themfelves  from  any  inten- 
tional errors,  and  from  all  knowledge  of  improper  pra£lLces  in 
otiiers  ;  and  fubmitting  to  aQ  as  the  court  niould  think  proper 
to  diredl :  and  with  refped  to  the  dilmifTal  of  the  jury  fum- 
moned  by  the  fheriiF  to  attend  before  them  on  the  20th  of  0/?7#, 
ier  1804,  they  anfyrered  that  they  had  fo  done,  becaufc  it  ap- 
peared .to  them  to  beexpefled  that  the  jurors  fo  returned  (hould 
be  required  to  view  all  the  lands  in  the  level  of  HttntfpUl^  and 
to  aflefs  fuch  as  were  liable  to  contribute  to  the  expcnce  of  re- 
pairing the  faid  fea-wa]l ;  and  tliat  they  had  been  advifed  that 
no  indance  had  occurred  of  a  jury  having  been  impannelled  and 
fwom  for  fuch  a  purpofe,  and  that  they  had  no  power  to  com- 
pel the  jury  fo  to  aft.  ^ 

Trip  appeared  for  the  commiffioners ;  and  after  adverting  to 
their  exculpatory  affidavits,  which  a<iquitted  them  of  any  inten- 
tional error,  admitted  that  the  whole  proceedings  had  been 
r  77  1  founded  in  mifiake.  He  dated  that  commiffioners  of  fcwers 
were  by  law  to  proceed  by  view  (a),  furvey  {b\  and  prefent- 
ment  (r).  They  themfelves  were  to  view,  and  they  were  to  ap- 
point furveyors  and  other  competent  perfons  to  go  throughout 
and  furvey  the  level,  and  point  out  all  defaults  and  obftruftions 
proper  to  be  remedied  and  removed  \  and  in  cafe  of  omiffipn  by 
the  party  complained  of,  the  commiffioners  ought  to  fummon  an 
indifiin:«nt  yxxjfrinn  the  My  of  the  county  to  hear  the  ch^ge  and 
defence  by  proper  evidence  upon  oath«  who  were  thereupon  to 
.    make  their  prefentment  accordingly.    Inftead  of  whicl\  the  pre- 

Xa)  Vide  Cal^  on  Sewersi  105, 6.     {b)  lb.  iq6^  ^^     (f)  lb,  108. 

fcntments 
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fentments  in  queflion  had  been  made  by  what  were  called        1805, 

Jtanding'jurUs^  compofed  of  perfons  having  lands  in  the  very       ^ 

diftriA  fought  to  be  burthened,  and  confequently  dire£lly  in-     "^"^  -o^ 
terefted  in  the  queRions  fubmitted   to  them  i^  and  thefe  had     The  Com* 
xnillaken  their  funflions,  and  taken  upon  themfelves  to  deter-    miHioncrt  cf 
mine  what  lands  were  within  the  level.  Sewers, 

The  Court  were  all  clearly  of  opinion  that  the  prcfentmcnta 
made  by  juries  of  the  defcription  nientioncd  (;ould  not  be  fup- 
ported :  and  wifhed  not  to  be  called  upon  to  give  any  opiiiioa 
upon  the  criminatory  parts  of  the  affidavits  in  iupport  of  the  . 
rule  :  but  fuggcfttd  that  If  there  were  any  doubt  whether  fucli 
or  fuch  lands  were  within  the  level,  it  might  bed  be  tried  upon 
iflues,  if  the  parties  could  agree  upon  them.  It  was  however 
propofed  by  the  counfel  in  Cupport  of  the  rule  to  leave  the  whole 
matter  tQ  arbitration,  and  the  cafe  (lood  over  for  a  few  days  in 
order  to  obtain  the  confent  of  (he  other  parties*  But  the  pro- 
pofal  not  being  thei\  acceded  to, 

Pe/l,  Peaiff  and  Moore  (hewed  caufe  againft  the  rule,  and  en-  t  78  3 
ileavour^d  to  fupport  the  prefentments  of  the  Paulett  and  Pureton 
juries^  by  rcferring'tp  the  wfage  which  had  at  all  times  prevailed 
in  that  part  of  the  county  of  hzyxngjlanding  juries^  as  they  axe 
called,  to  make  prefentments  to  the  commiflioners  of  fewers^ 
within  certain  known  limits.  Commiffion  of  fewers,  they 
obferved,  cxifted  before  {a)  the  ftat.  23  if.  8.  c.  5.  which 
gave  ^cqi  their  prefent  form ;  Tor  the  ftatute  itfelf  refers  to 
proceedings  before  it  was  palTed,  and  the  ufage  was  probably 
antecedenf  to  the  ftatute.  The  prefcutments  do  not  conclude 
the  rights  of  the  parties,  but  merely  ferve  as  charges  or  exonera- 
tions to  p^t  the  matters  difputed  in  a  courfe  of  trial;  the  objec* 
tion,  therefore,  of  intereft  in  the  jurors  making  the  prefentments 
is  nqt  fo.  n^^iterial  as  to  vitiate  a  long  eftablifhed  ufage :  efpe^ 
cially  when  it  is  confidered  that  they  who  have  lands  within  the 
reach  of  the  mifchicf  are  moft  interefted  in  guarding  themfelves 
as  well  as  others  againft  it.  The  jurors  are  in  the  firft  inftancc 
returned  by  virtue  of  a  precept  ifliied  to  the  (heriff  to  fummon 
them ;  and  there  is  this  advantage  derived  from  fuch  a  ufage^ 
that  the  perfons  fo  fele<^ed  muft,  from  their  local  knowledge, 
have  better  opportu^ties  of  informing  themfelves  of  nufances 
affe£ling  their  diftri{it.  In  a  cafe  in  Styles  ((),  pne  of  the  ex- 
options  taken  to  a  prefentment,  on  which  it  was  quafhed,  was 

{a)  Vide  CaWu  on  Sewers,  24.  which  refers  to  Fitz*  Na.  Br»  113. 
{b)  185. 191,  2.  referred  to  in  Callis^  no. 

that 


'. 
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1805.  that  *<  it  did  not  appear  I  hat  the  breach  was  within  the  hundreds 

-  whence  the  jury  eameg  and  fo  they  had  no  authority  to  enquire  :" 

a^nfi^  which  fliews  at  lead  that  the  locality  of  the  prcfenting  jury  was 

The  Com-  not  confidered  as  any  obje£llon  under  the  (lat.  of  *  Hen.  8th  :  and 

mifiioDcra  of  in  other  books  (a)  it  \»  faid  that  the  ancient  pra£iice  and  ufage 

Sewm,  ^f  ^[jg  commiffion  of  fewers  ought  to  be  upholden.    The  pre- 

SoMEKSlfT.     -...  ,  j^°  _.••  J       ^^u^ 

pr  ^^  -1  lentmg  juries  are  charged  at  one  court  to  mquirci  and  at  tne 
next  court,  being  re-fwom,  they  make  their  prefentments ;  and 
fuch  prefentments  are  traverfable ;  and  whaterer  obje^ion 
might  have  been  made  to  them  in  the  firil  inftancC)  it  has  been 
waved  by  the  parties  having  adually  traverfed  them,  and  gooe  to 
trial  before  a  jury  fummoned  by  the  (heriff  from  the  body  of  the 
county)  againft  whom  there  is  no  objedion,  and  by  whom  the 
prefentments  of  the  (landing  juries  have  been  confirmed* 

The  Saticit$r^Genera/,  Burroughs  and  Newbolt,  in  fupport  of 
the  rule,  weje  ftopped  by  the  Court. 

IfiirA  £l|.enborouoh  C.  J.  I  (hould  be  forry  to  be  prefled 
to  give  any  opinion  upon  any  other  parts  of  the  cafe  than  the 
mere  legality  of  the  proceeding :  how  it  happened  that  a  legal 
jury,  fummoned  by  the  (herilF  from  the  body  of  the  county, 
were  difmifled,  and  other  vicious  juries  fubftituted  in  their  place, 
the  jurymen  of  which  vicious  juries  are  alfo  charged  with  having 
entered  into  a  previous  combination  to  make  certain  prefentv 
ments,  I  ihall  not  at  prefent  inquire  :  but  any  thing  more  alien 
from  judicial  proceedings  than  thefe  I  never  faw.  There  may 
be  fome  ufe  in  the  (landing  juries  for  the  purpofe  of  adviting 
and  afliding  the  commiflioners  in  their  inquiries ;  but  not  as 
juries  to  make  prefentments,  being  themfelves  alfo  intereRed  in 
t^e  *fttbje£l-matters  of  their  prefentments.  (n  the  fird  place, 
the  juries  were  not  fummoned  by  the  {heriff":  the  precept  fvotJ^ 
[  80  ]  the  commiflioners  to  the  (heriff  was  to  fummon  the  foremen  of 
the  juries,  and  the  return  of  the  (heriiF  is  that  he  has  returned 
the  foremen ;  there  is  no  return  of  the  jurymen  themfelves. 
That,  therefore,  is  not  purfuant  to  the  a£i  of  parliament ;  which, 
at  any  rate,  requires  the  prefentment  to  be  made  by  a  djfinter, 
eded  jury  returned  by  the  (heriflT,  and  not  by  a  body  aliene  alto- 
gether to  the  jurifdidiion*  In  the  cafe  referred  to  from  Styhs 
ihere  vras  no  quedion  but  that  the  jury  was  to  be  returned  by 
the  flieriff.    Then  if  there  be  a  want  of  jurifdi£lion,  it  may  be 

{a)  Mnor^  825.//.  1113. and  19  Vin.  Atr»  Scweu^4i8. 

'         taken 
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taken  adyantage  of  at  any  time,  after  yerdtdi  as  well  as  before ;        l8oj;« 
and  no  confent  of  parties  can  give  jurifdi£lion  where  none  19         — — 
given  by  law.     Then  again,  after  the  juries  fo  fummoned  had        ^  .  «"** 
met,  inilead  of  profecuting  their  inquiries  before  the  commif-  ThcCoromir-* 
fioners,  by  hearing  evidence  legally  laid  before  them  on  oathy      (i^ncreof 
they  were  fent  out,  as  it  feems,  to  profecute  their  inquiries  all        Sewers, 
about  the  country,  and  upon  information  fo  picked  up,  they  ^ 

were  afterwards  to  make  their  prefentments.  But  this  is  not  a 
judicial  method  of  making  the  inquiry ;  the  jury  ought  to  be 
fwom  before  the  commiflioners,  before  whom  alfo  the  inquiry 
is  to  be  conducted,  by  evidence  delivered  upon  oath,  upon  hear- 
ing which  the  jury  are  to  make  th<:ir  prefentment.  The  whole 
proceeding  therefore  is  irregular. 

The  other  Judges  concurred  in  dire£ting  the  prefentments 
^d  o(lier  proceedings  complained  of  to  be  quafiied, 


Randall  agalnjl  Randall,  /S^.tslh. 

r  81  1 

TTPON  a  yule  to  (hew  caufe  why  an  attachment  fliould  not  Upon  a  refer- 

iffue  againft  jhe  plaintiff  for  non-payment  of  20/.  19/.  Srfi  cncc  of  tU 
^  fum  awarded  againft  him ;  it  appeared  that  the  parties  by  thei|.  adiont,  coo- 
fcvcral  bonds  ©f  fubmifTion  referred  to  certain  arbitrators  to  de-  ^^  ^^^  J|f^ 
termine  "  alladlipns  and  controverfies,  &c.  depending  between  of  twodif- 
thcm ;  and  ^l/o  of  and  concerning  the  value  to  be  put  on  the  ^'"^.  n>attcn 
hcp^es  and  potatoes  in  certain  land  (defcribed  in  the  award  as  ?l  th    "b 
land  Jirfl  therein  after  mentioned,)  and  the  workmanfhip  done  tratnr  omit 
thereto  and  taxes  and  rates  paid  in  refpeft  thereof  by  the  de-  to  decide  one 
fendant  \  and   alfo  concerning  the  rent  to  be  paid  annually  by  Jl  ^     ^ 
(he  plaintiff  to  the  defendant  for  the   land,  (defcribed  in  the  that  vitiates 
award  z&feamdly  after  mentioned),  together  with  the  coflsi  &c.  ^hc  whole  ^ 

fo  as  the  faid  award  were  made  in  writing  and  ready  to  be  de-  **'*    I  'f"*^'^ 
r        .        ,  .  1    ^        ,  *^   .^     ..     r«,        «      cannot  there- 

livered  to  the  parties  on  or  before  the  1 2th  of  May.      Then  the  fore  be  en- 

arbitrators  by  their  award,  after  reciting  the  above,  and  that  forced  by  at* 
they  had  accepted  the  reference  :  and  that  the  parties  had  de-  **^"°*^'*'; 
livered  to  them  an  account  in  writing  refpetting  the  matters  re- 
ferred as  aforefaid,  and  that  they  had  heard  the  parties  and  ex- 
anuned  fuch  witnefles  as  they  had  thought  necefTary,  touching 
the  matters  referred  as  aforefaid,  and  had  duly  confidered  all 
fnattq:$  and  things  referred  to  ^hemj  found  the  value  of  the 

bop« 
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i8oj.       hop-poles  and  potatoes  in  the  grounds  mentioned  to  be  154  /.a 
■  and  the  balance  due  from  the  plaintiff  to  the  defendant  (iiKlud- 

w/?*^*    ing'that  fum  in  the  account)  to  be  20/.   19  /.  8^.,  which  they 
Randall,    therefore  awarded  to  be  paid,  and  the  coils,  &c.  to  be  equally 
^  82  ^      divided  »  but  they  did  not  notice  nor  make  any  award  concern- 
ing the  rent  to  be  paid  annually  by  the  plaintiiF  to  the  defends 
ant  for  the  land.     Wherefore  it  was  objefled  by 

Comyrit  on  (hewing  caufe  againft  the  attachment^  that  the 
award  was  bad  upon  the  hce  of  it,  and  could  not  be  en- 
forced. For  that  where  feveral  diftin£i  matters  are  referred 
to  arbitration,  if  it  do  .  not  appear  that  the  arbitrator 
has  determined  each  of  therai  the  award  is  roid  for  the 
whole:  and  here  the  words  *«^  aj  the  /aid  award  be 
made,  &c.  on  or  before  the  i  ^th  of  May^**  makes  the  fub- 
miflion  conditional^  that  the  awatd  (hall  include  aU  tlie  matters 
deferred.  Though  if  the  reference  be  of  aH  matters  in  difer- 
encC)  and  the  award  be  de  ptasmi(Es,  generally,  it  (hall  be  in- 
tended that  the  arbitrator  determined  all  the  matters  fubmitted 

to  him,  unlefs  the  contrary  be  (hewn  ;  and  he  cited  i  Ro//.  Abr, 
256-  Arbitrament^  L.     Rifden  v.  Ing/et,  Cro.  Jac.  838.     Mid^ 
dleton  V.  Weels^  Cro.  Jitc.  200.  Bradford  v.  Bryan,  WilUsj  %6^ 
and  Bajpoli%  cafe,  8  Co.  98. 

Efpinajfe,  in  fupport  of  the  rule  for  the  attachment,  contended 
for  the  fufliciency  of  the  award,  fo  far  as  the  arbitrators  had 
determined  the  feveral  matters  mentioned.  He  obferved  that  the 
'  reference  was  not  merely  of  fuch  matters  only^  but  of  all  ac-» 
tions,  controverfies,  &c. ;  and  the  arbitrators  upon  the  whole 
have  found  a  balance  of  account  in  favour  of  the  defendant,  to 
the  amount  of  20/.  19/.  8  J.  The  Court  then  will  prefume 
that  the  arbitrators  did  decide  on  every  matter,  which  was 
brought  before  them,  unlefs  the  contrary  were  (hewn  by  afH- 
*  davit.     And  it  is  even  faid  in  Bafpole*s  cafe,  that  though  there 

be  many  matters  in  controverfy,  yet  if  one  only  be  (igniiied  to 
^  83  ]      the  arbitrator,  he  may  make  an  award  of  that :  for  he  is  to 
determine  fecundum  allegata  et  probata  s  and  it  is  in  every  day'% 
practice  that  an  award  may  be  good  in  part  and  bad  in  part. 

Lord  Ellenborough  C.  J.  That  is  where  it  does  nbt  appear 
that  there  is  any  notice  to  the  arbitrator  upon  the  face  of  the 
fu&miflTion  that  there  is  any  other  matter  referred  ta  him  thai^ 
thofe  which  arc  mentioned  to  him  at  the  time  of  the  reference, 
^ut  here  it  does  expre|^ly  appear  that  there  wa&  another  matter 

xeferred| 
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referred,  on  which  there  4s  no  arbitrament.  The  arbitrators  had 
three  things  fubmitted  to  them ;  one  was  to  determine  all  ac- 
cionsj  &c.  between  the  parties ;  another  was  to  lettle  what  was 
to  be  paid  by  the  defendant  for  the  hop-poles  and  potatoes  in 
<^ert'ain  land  ;  the  third  was  to  afccrtain  what  rent  was  tO  be 
paid  by  the  plaintiff  to  the  defcndailt  for  certain  other  land^ 
The  authority  given  to  the  arbitrators  wis  conditionali  ita  quod, 
they  ihould  arbiirate  upoii  thefe  matters  by  a  certain  day.  If 
then  they  fail  as  to  one  of  themj  the  conditibii  has  not  beeit 
performed  upon  which  the  award  was^  to  have  its  obligatory  ef- 
feSt :  and  here  they  have  ftopped  Ihort,  and  have  omitted  to 
fettle  one  of  the  fubjeAs  of  diffeifence  which  was  ftipulated  for« 
This  is  not  like  the  cafe  where  an  award,  being  good  itt  patt  and 
bad  in  part,  the  good  part  fliall  not  be  vitiated  by  the  arbitrator 
having  alfd  dire^ed  fomething  to  be  done  which  is  fuperfluous 
and  bad.  But  here  the  very  condition  on  which  the  parties 
fubmitted  to  the  award  has  failed. 

Lawrence  J.  I  did  not  know  whether  there  might  not 
hare  been  fome  modern  decifions,  which  had  given  a  more 
liberal  condrtididn  in  fupport  of  awatds^  where  the  arbitrators, 
having  diftindi  matters  fubmitted  to  them,  had  made  their 
award  upon  fome  of  them  only,  omitting  the  mention  of  others  i 
but  as''none  fuch  have  l)een  referred  to,  there  feems  to  be  no 
anfwer  to  the  cafes  cited  againft  this  slwarci,  which  (hew  that 
the  arbitrators  have  not  purfued  their  authority,  not  having  per- 
formdct  the  condition  on  which  it  was  delegated  to  them. 

Jat  Blanc  J.  The  contract  of  the  parties  is  in  eSe£l  this } 
one  fays  that  he  will  fubmit  to  the  arbitrators  to  afccrtain  what 
he  is  to  pay  for  the  hop*poles,  &c.  upon  condition  that  it  (hall 
alfo  be  referred  to  them  to  decide  what  rent  is  to  be  paid  for 
certain  land.  And  he  may  fairly  have  faid  that  unlefs  both  thofe 
matters  of  difference  were  referred,  Me  would  not  refer  either  of 
them  fingly.  If  then  the  arbitrators  omit  to  decide  one  of  them, 
the  condition  fails  on  which  the  reference  was  agreed  to. 

Rule  for  the  Attachment 
difcharged- 


1805. 

RandalIt 
agaln/i 

RANDAtU 
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Tuf/daji  The  Kino  againji  The  Bailiffs  of  Wswich. 

The  ftat.         HP  HIS  c!ame  on  upon  a  rule  calling  dn  the  defendant^  to  ihci«^ 
tGi  2*  c.  22.  caufe  why  a  writ  of  mandamus  (hould  not  iflue  to  them  M 

a  As  of  the  mate  an  order  to  cattfe  one  iJ^A/. -/^r/yoA/,  *  a  prifoner  in  execution 
fame  clafs,  in  the  coihmon  gaol  of  Ipfivich^  to  be  brought  up  to  a  court  of 
making  ge-  Small  Fleas  to  be  holden  for  the  town  and  borough,  to  take  the 
So"  £f  the  ^"^'^^  Pf  ^^  Infoltcnt  Debtors'  Afts.  It  appeared  that  Arnold 
relief  of  in-  was  charged  in  execution  for  i8  /<  in  the  cUftody  G(f  the  keeper 
Iblvent  debt-  of  the  Common  gaol  tliisre  on  the  i^th  of  Decemher  laft,  at  the 
01*,  chat-ge  j.^.^  ^£  ^^^  ^ooth^  upon  procefs  iffuing  out  of  the  faid  court, 
OB  procefs  if-  which  is  a  court  of  law  and  record  holden  before  the  bailifis^ 
fuing  out  of  and  proceeding  by  capias  ad  refpondcndum  to  final  judgment 
qny  of  the  ^^j  execution.  That  through  ignorance  and  m'iftake^  arifing 
extend  to  in-*  ^^^"^  mifinformation  sts  to  the  powef  of  that  court  to  difcharge 
fnior  as  well  infolvent  debtors,  he  had  negle£ted  to  give  the  iledefiary  notices 
Mfufn-ior}}!''  ^^^  ^^^^  ^j^^  requifitc  ftcps  towards  procuring  his  difcharge,  till 
But  the  ap-  *  court  of  Small  Pleas,  holden  on  tlie  "^tH  of  O^dtn"  laft ;  when 
plication  in  that  Court,  upon  hearing  the  objedions  of  the  plaintiff,  were 
bothtnilanceB  ^f  opinion  that  they  had  nd  jurifditSion  to  difcharge  the  pri- 
fc«f  rcthrcDd  f^"^'^ »  conceiYing  that  the  ftattttes  for  relief  of  infolvent  debtors 
of  the  next  applied  only  to  prifoners  charged  in  execution  upon  procefs  if- 
term  after  the  fuing  from  the  fuperior  courts  5  and  therefore  ref ufed  to  make 

charaed  *hi      ^"7  o*"^^'  ^^  bringing  him  up  to  take  the  benefit  of  the  afts 

execution;      And  the   queftions  now  were,    firft,   "Whether   an    infolrenf 

cxcrpt  he  can  debtor  in  execution  under  procefs  fued  out  of  an  inferior  court 

M  Te^arofe*  "^^^  entitled  to  the  benefit  of  the  fcveral  afls  paffed  for  the  re- 

fiom  igno-^      Hef  of  bfolTent  debtors  i    And  if  he  Were,  Idly,  Whether 

ranee  or  mif-  this  party  were  in  time  to  apply  for  his  difcharge  ? 

^^j^^'  ^    '  Aldirfon  (hewed  caufe;  aUd  ftated  the  ground  on  whicli  the 

^  magiftrates  confidefed  that  they  had  no  jurifdi£^ion  to  difcharge 

the  prifoner  to  be,  that  the  fcTcral  general  aOs  of  parliament 

r  86  3     for  the  relief  of  infolvent  debtors  were  confined  to  prifoners 

charged  in  execution  on  procefs  origmally  fued  out  of  one  of 

the  courts  of  JVe/lmiftfter^  or  who  had  been  removed  thither  by 

liabeas  corpus  and  continued  charged  in  executioii  in  one  of  the 

prifons  of  the  fame  courts ;  which  appeared  as  well  from  the 

exprefs  mention  of  the  courts  of  Weftminfler  in  fome  of  the 

claufes,  as  by  references  in  others  to  the  terms  by  which  thofe 

courts  alone  are  regulated  in  their  proceedings.  The  ft.  2  Geo.  z. 
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r.  22.  /  8.  enables  prifoncrs  charged  in  execution  for  debt  not        i9o^ 

exceeding  loo  /.  to  petition  any  of  thr  courts  of  law/rom  whence    «,j^^  KiNa 

the  procife  iffutd  for  their  difcharge  on  the  conditions  therein       agatnjt 

mentioned :  and  the  Court  petitioned  is  tequired  by  order  or  rule    The  Bailiffs 

af  Court  to  caufe  the  prifoner  to  be  brought  up  accordingly.  ?^  1'5Wich# 

Then  the  ft.  3  Geoi  2.  c.  27.  reciting  the  former  aft,  and  that  it 

was  found  inconvenient  to  bring  prifoners  up  from  prifono  at  a 

diftance  to  the  courts  in  Weftminfter-hall  as  that  a£l  directs ,  enafls 

that  after  the  firft  day  of  Trinity  term  then  next,  before  any 

prifoner  (except  in  London,  l/l^cjiminjier^  and  Southwarif)  (half 

petition  any  of  the  Courts  in  Weftminfter-hall  from  whence  the 

procefs  ijfued  on  %vhich  he  was  charged  in  execution^  he  (hall  give 

notice  to  his  creditors,  at  whofe  fuit  he  was  in  execution^   ice* 

and  the  Court  may  make  a  rule  for  him  to  be  brought  up  at  the 

next  aifizes  holden  for  the  place  where  he  is  impri(bned«    Thefe 

a£ls  were  continued  or  revived  by  ft.  8  Geo.  2.  r.  24^,  14  Geo* 

2.C.  34.,    21  Geo.  2.  c*  33.,  29  Geo,  2.  c.  28.  and  32  Geo.  2« 

r.  28.  (^i).     By/  13.  of  the  latter,  "  If  any  perfon  or  perfons 

**  (hall  be  charged  in  execution  for  any  fum  not  exceeding 

'•  100/.,**  and  (hall  be  minded  to  deliver  up  his  cftate  and  ef- 

fcfls  to  his  creditors,  *<  it  (hall  be  lawful  for  any  fuch  prifoner, 

"  before  the  end  of  the  firft  term  next  after  he  (hall  be  charged      C  87  J 

"  in  execution  to  petition  any  court,  of  law  from  whence  the  pro^. 

<<  cefs  iffued  upon  which  he  was  fo  taken  and  charged  in  execu-* 

"  tion,  or  the  court  into  which  he  (hall  be  removed  by  habeas 

<<  corpus^  or  (hall  be  charged  in  cuftody,  and  (hall  remain  in  the 

"  prifori  thereof,"  certifying  the  caufes  of  his  imprifonment, 

and  giving  a  true  account  of  his  real  and  perfonal  eftate,  and 

giving  notice  thereof  to  his  creditors :  and  if  fuch  Court  (halt 

be  fatisfied,  the  petition  (hall  be  received,  and  they  (hall  give  a 

day  to  the  parties  by  order  or  rule  of  Court  to  appear  perfonally 

before  them,  when  the  matter  of  the  petition  (hall  be  examined 

in  a  fummary  way ;  and  on  oath  made  by  the  prifoner  of  his  ' 

eftate  and  eflefts,  and  afGgnment  thereof  made  by  him  to   his 

creditors,  the  Court  may  difcharge  the  prifoner.     But  in  cafe 

any  creditor  at  whofe  fait  he  was  charged  in  execution  be  dif- 

iatisfied,  the  Court  may  remand  the  prifoner,  and  direft  him 

and  the  diSatisfied  creditor  to  attend  on  fome  other  day,  ^  fome 

*^  time  at  furtheft  within  the  firft  week  of  the  term  next  follow^ 

{jtt)  Vide  a  Burr.  747.  799.  and  901. 
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1805.       "  ^"g»  &c*»  but  fooncr  if  any  court  (hall  fo  think  fit  :^  after 

which  the  Court  may  difcharge  the  prifoner,  uniefs  the  creditor 

.  l^^    (ball  agree  to  pay  him  2/.  4//.  a-week  fo  long  as  he  (hall  be 

The  Btiliffs   continued  in  execution.     But  if  failure  (hall  be  made  in  the 

«f  Ipswich,  weekly  payments,  "  fuch  prifoneri  upon  application  in  term 

•'•  time  to  the  Court  where  the  fuit  in  which  he  fliall  be  charged 
''  in  execution  was  commenced,  or  (hall  have  been  carried  on^ 
'*  or  in  the  prifon  of  which  court  he  (hall  (land  committed  on 
**  any  habeas  corpus ^  or  in  vacation  time  to  any  Judge  <f  fuch 
*•  ccurt^  may,  by  order  of  any  fuch  Court  or  Judge,  be  dif- 
<*  charged,"  &c*  It  is  plain  from  the  terms  of  this  claufe  that 
t  18  3  it  was  only  intended  to  refer  to  prifoners  charged  in  execution 
by  procefs  out  of  the  fuperior  courts,  or  who  were  remored 
into  the  prifonrof  fuch  dburts  by  habeas  corpus  :  and  by  com- 
paring it  with  the  15th  fcfbion,  it  appears  to  have  been  in- 
tended to  be  confined  to  prifoners  in  prifons  within  20  miles 
'  of  Wefimitifter-ball  2  for  the  15th  feAion  direds  that  prifoners 
<<  charged  in  execution  in  any  county  gaol  or  in  any  other  gaol 
«  or  prifon  above  20  miles  from  We(hniQ(ler-hall,  or  the  Court 
••  out  of  which  the  execution  fhall  Be  iffued\  &c.  oi^in  the  prifon  of 
^  •  which  court  any  fuch  prifoher  (hall  (land  charged  in  execu- 
^  tion,"  (hall  proceed  in  like  form  and  manner ;  and  fuch  court^ 
may  make  a  rule  for  bringing  him  up  to  the  next  afftzes^  8cc.  On 
the  other  hand,  the  16th  fedion,  which  is  compulfoty  on  a 
prifoner  to  make  a  difclofure  of  his  eftate  and  e(Fe£is  on  the 
application  of  a  creditor,  is  relied  on  as  extending  in  terms  to 
fdher  courts  of  record  than  the  courts  in  Weflminftcr^hall :  but 
in  that,  as  in  the  nth  fe£lion,  for  puni(hing  extortion  in  gaolers, 
where  the  Legiflature  meant  to  include  inferior  jurifdiAions» 
they  have  faid  fo'in  terms ;  whereas  having  ufed  terms  in  the 
13th  'fc£lion  which  can  only  apply  to  the  fuperior  courts,  they 
as  plainly  icvince  their  intention  to  exclude  all  others.  And  a 
prifoner  in  execution  under  the  procefs  of  an  inferior  court  is 
not  without  remedy,  as  he  may  remove  himfelf  by  habeas  cor- 
pus into  the  prifon  of  a  fuperior  court.  He  concluded  by 
Hating  the  readinefs  of  the  defendants  to  receive  the  application 
if  the  Court  thought  they  had  jurifdidlion. 

Lord  Ellenbo&ough  C.  J.  afked  the  prifoner'-s  counfel  whe« 
r  80  3       ther  the  application'  were  at  any  rate  in  time,  (bppoEng  the 
prifoner  had  been  in  cullody  under  the  procefir  of  a  fuperior 
court? 
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•   Wiljbn  and  Poo/eyt  in  fupport  of  the  application,  referred  to        l8oj. 

the  ft.  33  Geo.  3,  r,  5.,  which  extends  the  fatnc  relief  to  debtors 

for  any  fum  not  exceeding  300/. ;  the  5th  fcftion  of  which        itnainfl 

eta&Sf  "  that  where  any  fuch  debtor  (hall  negleft  to  take  the    The  Bail  ffi^ 

"  benefit  of  the  flat.  32  G.  2.  <.  a8.,  or  of  that  a£l  within  th^  of  Ipswich, 

'^  /im^  limited  by  that  or  this  a£t,  and  (hall  make  it  appear  to 

*^  the  Court  oat  of  which  fuch  execution  ifTued  that  fuch  ne« 

*"  glcS  arofe  from  ignorance  or  miftake,  fuch  debtor  (hall  be  en- 

"  titled  te  the  benefit  of  the  zSts"  &c.  (a).    They  were  then 

ftopped  by  the  Court. 

Lord  Ellenborough  C.  J«  If  tliere  be  any  queltion  ujpoa 
the  fufiicienty  of  the  excufe  for  the  delay  in  not  having  made 
the  application  for  relief  in  time^  that  muft  be  decided  by  the 
Court  below  upon  hearing  the  ground  alleged  for  the  delay. 
Upon  the  general  queftioU)  I  obferve  that  the  words  of  the  ftat. 
2  Geo*  2.  c.  22*  are  general)  enabling  prifoners  charged  in  exe* 
cution  for  debts  not  exceeding  a  certain  amount  to  petition  any 
of  the  courts  of /aw  from  whence  the  procefs  iffued  to  be  difcharged. 
This  is  not  contravened  by  any  general  provifion  of  the  3  G.  2. 
^.27.  The  ft.  8Gf0.  2.  r.  24.  /  2.|  fgrthe  firft  time  intro- 
duces the  word  terni^  as  coupled  with  the  general  permidion 
given  to  prifoners  to  petition  any  of  the  courts  of  law  from  whence 
the  procefs  tffued  i  and  that  requires  the  petition  to  be  exhibited 
•*  before  the  end  of  the  term  next  after  fuch  perfon  (hall  be  C  90  ] 
"  charged  in  execution  •,"  a  limitation  which  is  extraordinary 
enough  if  meant  to  be  applied  to  inferior  jurifdiftions,  whofe 
proceedings  are  not  regulated  by  terths.  But  there  are  otlier 
provlfions  in  other  a£^s  of  parliament  upon  the  fame  fubje£l, 
whichj  it  is  admitted,  muft  include  inferior  courts.  Then  in 
favour  of  fo  beneficial  a  remedy  for  the  fubje£l  we  will  con- 
ftrue  all  thefe  afts  togetlier,  as  forming  one  fyftem  of  laws,  ex- 
tending to  inferior  as  well  as  to  the  fuperior  Courts ;  limiting, 
however  the  application  of  the  prifoner  for  relief  to  be  made  to 
the  court,  whether  of  fuperior  or  inferior  jurifdiflton,  out  of 
which  the  procefs  iflues,  within  the  term  next  after  he  was 
charged  in  execution :  the  ft.  8 Grp.  2.  uGng  the  word  term^  in 
regard  to  inferior  comts,  as  if  it  had  required  the  application  to 
be  made  within  the  next  three  months,  or  any  other  given  time  ; 
the  duration  of  the  terms  being  of  general  notoriety.  Therefore  * 
let  the  Court  below  receive  the  application^  and  hear  what  ex« 

(tf)  Vide  fearce  v.  Taylor^  4  7Vrm  R9p,  231.  which  arofe  upon  a 
fitoiiar  dmfe  in  26  G.  3.  r.  44.:  but  both  thefe  adi  were  teraporary. 

Yh.  VIL  .  F  cufe 
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1 805. 
1  ^ufe  is  alleged  by  the  priFoncr  for  not  coining  in  time,  and  if  he 

Tae  King  Ihould  appear  to  entitle  himfclf  tareccive  the  benefit  of  the  ^LiBt, 

tf^««/^  let  them  give  it  to  him. 
ofYpswicH.  Per  Curiam,  Kule  abfolute, 

^burfdayt 


N^^.  2^8th.  £^  p^j^g  j^^^  Kii^G,  a  Bankrupt. 

M^ndtmut  ^HE  infolvcnt  debtors'  zd  of  the  44  Geo.  3.  c.  108.,  after  rc» 
♦^  <!*  fli  *'^*  quiring  all  gaolers  to  make  out  lifts  of  prifoners,  who  upoa 
to  inquire  ^^^  I  ft  of  January,  18041  or  fince,  and  at  the  time  of  making 
and  give  the  out  fuch  lifts  were  in  their  cufiody  for  debt^^  &c.  ena£ls,  (fe£k.  4.) 
benefit  of  the  cj  ^y^^^  ^^^y  perfon  who  on  the  ift  of  January  1804  was 
debtort'  ad  **  charged  in  any  prifon  for  the  non-payment  of  debts,  &c* 
to  a  prifoner,  *'  which  did  not  on  the  whole  amount  to  a  greater  fum  than 
if  he  were  en-  cc  1^00/.,  and  whpfe  name  (hall  be  inferted  in  any  fuch  lift  to 
denied^  where  "  ^  delivered  in  as  aforefaid,  taking  the  oaths  thereby  dircacd 
it  appeared  ^^  ^  ^e  taken,  and  performing  what  on  his  part  is  required  to 
that  he  was  in  u  be  done,  (hall  be  difcharged,'*  &c.  In  Jpril  1802  a  com- 
th^Tftof  ^^  niiffion  of  bankrupt  was  taken  out  againft  John  Kings  and  in 
January  Trinity  term  i8oa  Pollard  and  Co.  recovered  judgment  againft 

f 804  for  a  the  bankrupt,  for  a  debt  due  before  the  bankruptcy,  and  he 
?'^*'."™xL  was  thereupon  taken  in  execution  for  11 52/.,  the  debt  and 
extended  to ;  cofts :  after  which  Pollard  and  Co.  petitioned  the  Lord  Chan- 
tho*  part  of  ceUor  to  be  let  in  to  prove  their  debt  under  the  commiflion :  and 
lum  ^^  ^^  ^^jj  ^£  April  1803  the  Lord  Chancellor  made  an  order> 
pofed  of  a  allowing  them  time  till  the  firft  dividend  were  made  to  make 
debt  upon  a  their  eleAion  whether  they  would  proceed  at  law  or  un- 
J"^KJ^"^  ^*  der  the  commiffion.  The  bankrupt  now  ftated  in  his  affida- 
which  the  da^it  that  Pollard  znd  Co.  ele£led  to  prove  their  debt  under  the 
judgment         commiflion  on  the  12th  of  December  1803,  (which  was  was  long 

*^^r2r.***^  before  apy  dividend  made)  and  figned  his  *  certificate,  (a),  b\it 
an  election 

given  to  him  by  the  Lord  Chancellor  to  prove  under  the  commi{fioi)  by  a  future  day, 
not  arrived  ;  but  which  it  was  ilated  that  he  had  elected  fo  to  prove,  and  to  abandon 
hie  judgment  before  tne  ift  of  January  i8o4»  thoagh  the  prifoner  was  not  difcharged 
by  a  Judge's  o^er  from  fuch  cxecuiion  till  long  after  that  day, 

he 
Mandamus  to  (ji)  The  uiajority  of  the  commiffioncrs,  however,  refufed  to  certify 
commiffion.  ^^  ^^  Lord  Chancellor  the  bankrupt's  conformity  to  the  ads ;  and 
^"  Tt  ce  ti.  ^^^^  *°  unfuccefsful  application  to  the  Lord  ChaqccUor  for  this  par- 
fy  the  bank-  V^^^f  Plowden  applied  in  this  term^  on  behalf  of  the  bankmpt,  for  a 
rupt's  con-  mandamus  to  the  commiffioners  to  Ggn  fuch  certificate,  upon  a  long 
formity  to  affidavit  fetting  forth  many  fpecial  circumftancts.  But*  the  Court 
Ch       U  ^^^  ^^  opinion  that  the  Lcgiflatnvc  Jiad  nfted  a  difcretion  ia>  the 

refikc.  '  commifficBcr* 
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he  was  not  difcharged  out  of  execution  at  their  fuit  till  the  23d        )8o5t 

of  January  1 805,  when  a  Jttdge*s  order  was  obtained  for  that        *: 

purpofe.  ,  And  on  the  iftof  January  1804  the  bankrupt  ftood  jgj,^^,  *q. 

pharged  in  the  warden's  b9ok9  for  debts  to  the  amount  of  about 

7300/.,  including  the  115^/-  due  to  Pollard  and  Co.,  which 

without  the  latter  fum  would  have  -entitled  him  to  the  benefit 

of  the  infolvent  debtors'  a£h«     But  the  Quarter  Seffions  in  Lon* 

Jon,  to  which  he  had  applied  for  that  purpofe,  were  of  opinion, 

that  as  he  flood  charged  in  the  warden's  books  for  more  than 

15907.  on  the  I  ft  of  January  1804,  ^^^y  ^^^  ^^  jurifdif^Ion  to 

give  him  the  benefit  of  the  ^Gtf 

Er/kine  therefore  now  applied  for  a  mandamus  to  the  Lord 
Mayor,  &c.  to  inquire  whether  the  bankrupt  were  in  cuftod^ 
on  the  I  ft  of  January  1804  for  a  larger  fum  than  1500/. ;  and 
if  not,  then  to  ixiquire  whether  he  were  other  wife  entitled  to  his 
difcharge  under  the  infolyent  debtors'  aid.  And  he  urged  th^ 
Bollard  2XiA  Cor  the  creditors  might  wave  the  advantage  which  '  . 
the  Lord  Chancellor's  order  gave  them  of  waiting  till  the  firft 
dividend  before  they  made  their  ele£lion ;  and  that  if  it  appeared  [  93  1  ' 
to  d}e  Court  of  Quarter  Seffions  that  they  did  eleA  to  prove 
their  debt  under  the  commiflion  before  the  ift  of  January  1804, 
then  the  bankrupt  was  not  legally  in  guftody  at  their  fuit  on  that 
day ;  their  legal  debt  being  then  difcharged  \  the  fame,  for  this 
purpofe,  as  if  it  had  been  a&ually  paid,  though  the  formal  dif- 
charge of  his  perfon  from  execution  at  their  fuit  was  not  obtained 
till  afterwards :  the  legal  difcharge  however  woujd  have  relation 
back  to  the  time  of  the  ele£iion  made. 

liord  £li.£nborough  C.  J.  Unlefs  there  were  fuch  a  cafe 
made,  as  we  cpuld  plainly  fee  that  the  debt  with  which  the  pri-* 
foner  ftood  charged  on  the  ift  of  January  1Z04,  was  unfounded 
and  falfe,  we  cannot  extend  the  benefit  of  the  z&  to  him.  But 
on  the  contrary  it  appears,  that  long  after  that  time  he  was  ac* 
tually  indebted  in,  and  ftood  charged  in  execution  for  a  larger 
fom  than  that  limited  for  the  relief  of  the  z6X :  and  therefore  h 
youM  be  nugatory  to  grant  the  writ  prayed  for. 

Per  Curiam,,  Rule  refufed* 
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cofflmiflbners  to  judge  of  the  btqkrupt't  conformity  ornonconfonnity, 
with  which  difcretion  they  could  oqt  iaterfere  ^  and  therefore  refufed 
tbkwrit. 

Brabshaw 
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i8oy- 

1t%ttr/day^  fi&ADSHAW  aMtnfi  SaDDIKGTON. 

An  «ffi<iavit  A  JJ  affidavit,  to  hold  the  defendant  to  bail  ftatcd  ttiathe  Was 

b^l  ^ftatinir  ^^  **  juftly  and  trUlf  indebted  to  the  plaintiff  in  the  fum  of 

that  the  de-  loo/,  and  upwards  upon  and  by  virtue  of  a  certain  bill  of  ex- 

ftndant  wis  change  drawn  by  the  faid  defendant^  and  long  fince  due  and 

••  iuftly  in-    unpaid.''    For  tlie  infufficiency  of  which 

debtedtothe       %  .     .     ,         .       .^        ..r%^  •      •*•     1  *. 

plaintiff  Lawts  obtained  a  rule  niu  to  diicharge  the  defendant  out  of 

ID  too/,  upon  cuftody  on  filing  common  bail  \  becaufe  it  was  not  ftated   in 

and  by  virtue  ^jjj^j  charafter,  whether  as  payee  or  indorfee,  the  plaintiff 

bill  of  «•        charged  the  defendant  to  be  indebted  to  him  %  (o  that  no  pri« 

change  drawn  vity  appeared  between  the  plaintiff  and  the  billi  which  he  faid 

by  the  defen-  i^j^gg  5$  neceffary  to  be  ftatedi  as  in  any  cafe  to  fliew  on  what 

lonff*fince       account  the  defendant  became  indebted  to  the  plaintiff;  and 

due  and un-     that  it  was  ufual  for  affidavits  to  hold  to  bail  on  bills  of  ex« 

paid/'  is  fuf-  change  to  ftatc  thnt  the  plaintiff  ^zs  payee  or  indorfee^  &c. 

out^ftadnff  in       mP^^affe  (hewed  caufc,  and  obfervcd  that  the  affidavit  ftated 

what  cha-       the  bill  to  have  been  drawn  by  the  defendant,  and  therefore 

ra£ier  the       he  could  only  be  indebted  to  the  plaintiff  upm  it  as  payee  or  in- 

***^thc"fab-    ^^^^^-     '^^^  ''^  Coppinger  v.  Beaton  {a)  it  was  holden  fufficicnt 

tiff,  whether    for  the  affidavit  to  (late  that  the  defendant  was  indebted  to  the 

as  payee  or      plaintiff  in  fuch  a  fum  *<  for  money  had  and  received  on  ac- 

indorfce.         ^^^^^  ^f  ^^  plaintiff,**  without  faying,  «  received  by  the  de^ 

fendant!'* 

[  95  1      .     The  Cgftrt  faid,  that  the  affidavit  fufficiently  indicated  the 

ground  on  which  the  plaintiff  had  holden  the  defendant  to  bail  ; 

that  it  was  upon  a  bill  of  exchange  drawn  by  the  defendant j  on 

which  he  was  juftly  indebted  to  the  plaintiff  ^  and  it  was  not  ne* 

ceffary  for  the  plaintiff  to  fpecify  in  what  particular  chara'iEler^ 

whether  as  payee  or  indoriee,  he  claimed  :  if  he  had  no  intereft 

in  the  bill  on  which  he  could  fue  the  defendant  he  would  ^ 

guilty  of  perjury,  and  would  be  liable  to  an  a£bion  for  mal£»\ 

cioufly  holding  the  defendant  to  bail.    The  objeA  of  requiring 

an  affidavit  of  the  debt,  ih  order  to  hold  a  defendant  to  bail^ 

^Hras  to  prevent  any  perfon  being  holden  to  bail  for  a  larger  fua:i 

than  was  due,  and  therefore  it  is  properly  required  that  the  caufe 

of  a£tion  (hall  be  ftated ;  but  this  is  fufficiently  partiicobiT  t» 

give  the  defendant  notice  on  what  account  he  it  fued. 

Rule  di<bha3r]ged«  * 

{a)  8  Term  Rep.  338. 
BKD  OF  ICICHAELIIAS  TJSKlf. 
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Court  of  king's  BENCH, 


IV 


Hilary  Term, 


In  the  Fortj-Gzth  Year  of  the  Rcign  of  Ceorqb  III. 


Trint,  Widow,   and  Others,  againfi  Hanninq  and 

Others. 

^HE  following  cafe  was  fent  by  the  Mafter  of  the  Rolls  for  Under  a  de« 
the  opinion  of  this  Court.  viiecotbeter* 

Tofoi  Trent,  being  fcifed  in  fee  of  certain  ][)kntation8  and  J^f'^^jJ'*'' 
premifes  in  the  ifland  of  Bartadoes,  in  contemplation  of  a  mar-  «<  p^^  annum 
riage  between  him  and  Eiiza  Phipps^  which  foon  afterwards  <'  for  life  ia 
took  efleft,  by  indentures  of  leafe  and  releafc,  dated  the  apth  "  |'<ld\"oii  i« 
and  30th  of  OBoker  I792»  bargained,  fold,  aliened,  releafed,  r«  ture ''  " 
and  confirmed  the  faid  plantation  and  premifes  to  &•  Efltvui,  (which  joia« 
to  bold  to  him,  his  heirs  and  aiCgns,  to  the  ufe  of  the  faid  turcitap- 
JAn  Trent  till  the  marriage,  remainder  to  the  ufe  of  the  faid  S^ed  bi^a 
Join  Trent  for  life,  *  without  impeachment  of  wafte,  remainder  term  out  of 
in  truft  to  fccure  an  annuity  of  500/.  a*year  for  her  life  to  the  ^i*  ^^^^ 
(aid  JStha  Phipps^  in  lieu  of  dower,  remainder  to  truftees  for  «  a^,  k^j^ 
aoo  years,  for  better  fecuring  the  payment  of  the  faid  annuity,  «•  prcnoufly 
ttmainder  to  John  Trent  in  fee.     John  Trent,  on  the  5th  of  '*  Fud;  and 
Aifffi  I796,  by  his  will,  (duly  executed  and  attefted,)  devifed  ,,  !^^-- 
as  follows :  ^<  I  J<hn  Trent  do  here)>y  gire  unto  my  wife  doo/.  «  children 

^  per  annum  during  her  natural  life,  in  addition  to  her  join-  "  6000/* 

<*eacbt  to 
^  be  paid  re^pffitdy  at  ^z/' :   after  which  the  teftator  '<  appobted  A.,  B^  and 
C  at  tn^bet  tf  MemMee  for  the  execution  Aereof  t*'  )ield  by  %brce  Judges,  that 
the  tniAees  thereby  took  a  fee  in  the  tefiitorV  iiuMfr/   againft  one  Judge,  wbf 
thon^  i^e  meansg  of  thofe  w«ids  too  uaeertam  19  difipbent  the  heir  at  hw. 
Vofc.VII,  G  "owe,    •[98] 


9*  CASES  XN  HILARY  TERM 

i8o<f.        «  turc,  my  juft  debts  being  previoufly  paid;  and  I  do  giTC 
'  "  unto,  my  two  younger  children  6ooo/«  each,  to  be  paid  when 

0^ainfi  "  ^^y  fcvcrally  come  to  the  age  of  twenty-one :  and  I  do  ap- 
H  ANN  mo.  **  point  J.  Hanning^  W^  Manning,  and  C*PbippSi  asTnfiets 
*'  vf  inheritance  for  the  execution  hereof,'*  John  Trent  afterwards 
died  without  revoking  or  altering  his  faid  will,  leaving  his 
widowy  the  two  younger  children  mentioned  in  his  will,  and  a 
child  bom  afterwards,  to  whom  he  gave  6000/.  by  a  codicil, 
him  furviving.  C.  Pbipps  furvived  John  Trent,  but  is  fince 
dead.  The  queftions  for  the  opinion  of  the  court  were,  ift, 
Whether  J,  Hanning^  W,  Manning  and  C.  Phippi  took  any  and 
what  eftate  or  intercft  in  the  real  eftates  of  the  faid  John  Trent, 
under  and  by  virtue  of  his  will  ?  or,  2dly,  Whether  they  had, 
by  virtue  of  fuch  will,  a  power  to  make  any  conveyance  or  ap- 
pointment of  any  and  what  eftate  or  in(ereft  of  or  in  fuch  real 
eftates?  And  if  they  had,  3dly,  Whether  fuch  power  furvived 
to  J.  Manning  and  ff^m.  Manning  i  This  cafe  was  argued  in 
Enfier  ttxm  lall,  when 

Peake  for  the  plaintiff,  upon  the  firft  queftion,  contended 

that  the  truftees  took  a  fee  in  all  the  real  eftates  of  the  devifor. 

Admitting^  that  the  heir  at  law  can  only  be  difinherited  by  ex- 

*    C  99  ]      prefs  words  or  neceflary  implication:  yet  if  the  court   fee 

plainly  that  the  dcvifor's  intention  was  to  difpofe  of  or  charge 
his  real  eftates,  they  will  give  ttkd  to  it  though  not  technically 
expreflcd.  Here  his  intention  plainly  was  to  provide  for  the 
payment  of  his  debts,  for  his  widow,  and  for  his  younger 
children,  (his  eldeft  fon  being  otherwife  provided  for,)  out  of 
his  real  property.  For  this  purpofe  his  will  is  executed  and 
attefted  qs  required  by  law  for  charging  real  property.  He 
gives  his  wife  2000/.  per  annum  in  addition  to  her  jointure*, 
which  jointure,  being  fecured  out  of  lands,  his  Coupling  the 
two  together  feems  as  if  he  contemplated  the  fame  fecurity : 
and  then  he  appoints  three  perfons  **  truftees  of  irtheritan/it^  for 
the  execution  of  his  will,  TUs  muft  mean  truftees  of  ibme- 
thing  which  could  be  inherited,  and  tliat  could  only  be  lands 
the  term  is  inapplicable  to  perfonal  property :  it  muft  mean  too 
a  defcendihle  intereft  in  land,  fomething  which  was  the  proper 
fubje£l  of  devife  to  the  truftees  and  their  heirs  till  the  purpbfes 
of  the  truft  were  coi^Ieted.  This  would  give  tlte  truftees  ;i 
fee.  Befides,  maay  cafes  have  occurred  where  truftees  have 
beeu  faolden  -to  4ake  a  iee^  it  appearing  to  be  aeceflavy  for  the 

purpofcs 
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purpofcs  of  the  tnift,  though  not  exprcfsly  derifed  to  them.    In        1 806. 

ntrl'  ^'^^  Mwntfmrd  (a),  Lord  Hardwcke  ftatcs  that  as  an        

eitabhlhed  rule.  [Lord  Ellenhmugh.    To  be  fure  truftces  muft       "T*'." 

."Se«  or  duties  impofcd  upon  them.]  The  very  appoint- 
«cnt  implies  a  duty  to  raifc  the  money  for  the  debts  and  por- 
trons,  and  to  pay  the  annuity  4  and  the  law  implies  fuch  an 
rttatc  or  mtcreft  as  will  enable  them  to  do  thefe  things.  The 
ttnn  trfte,  is  known  to  the  law,  as  perfons  in  whom  the  legal  [  100  1 
cttate  M  vefted ,  and  thefe  perfons  are  exprefsly  appointed 

V.  oaafe  W,  where  the  teftator,  after  giving  fcveral  fmall  annui- 
ties, fomc  for  life,  others  in  fee,  one  of  which  annuities  for 

WT  ^^  '**  •*  P^'**  ''y  ^"  "^>'  °'  executor,  then  <li- 
rctl^  «  thefe  legacies  to  be  paid  by  his  trupe  %  Cooke  every 
y«»,  &c. }  this  was  holden  to  pafs  the  fee  by  neccflary  impli. 
catum  to  the  truftee,  though  there  were  no  words  of  inhwit. 
ancc  or  technical  terms  to  pafs  the  eflate :  and  that  was  the 
nrongcr,  becaufe  an  annual  fum  was  left  to  the  truftee  out  of 
tbf  ruH,  rtnu,  for  repairs,  &c.  In  Taylor  v.  Webb  (c)  the  de- 
nfe  was  thus,  «« I  do  make  my  coufin  G.  B.  my  fole  heir  and 
oy  executor,"  which  was  deemed  to  pafs  the  fee-Cmple  (d\ 

v^r  had  made  O.  B.  ««  heir  of  bu   lands."    In  that  cafe 

•wthmg  was  faid  of  the  devifor'/  lands,  but  it  was  confidcred 

that  by  defignating  G.  B.  as  his  heir  the  dcvifor  (hewed  an  in- 

tamon  that  G.  B.  ihould  have  his  lands,  as  the  law  would 

law  given  them  to  his  heir.    No^  here  the  words  «  Truftecs 

i nAerkancr  casnot  relate  to  any  thing  but  the  devifor*/  lands  t      • 

« if  he  had  faid  truftees  or  devifees  of  the  inheritance  for  the 

puipofes  of  the  will.     A  devife  of  mj  inheritance  will  pafs  the 

fee  {«).    adly,  If  the  legal  V"'  be  not  vcfted  in  the  truftec8> 

M  Icaft  they  have  a  powtr  to  raife  the  legacies  out  of  the 

W.    Iliongh  there  (hould  be  no  cafes  noticed  in  the  books  of 

femers  rufed  without  exprefs  words,  yet  if  the  court  fee  fuch  an 

intention  they  will  give  the  power  neccflary  to  carry  the  wiU  into 

efta.    When  therefore  the  teftator,  after  dircfting  certain     E  »oi  3 

(«)  I  r^49i. 

(i)  3  Burr.  1684.  &  vide  Shaw  v.  Wugh,  2  Stra.  798. 

(0  StjLgoi.  307.  319.  (</)  This  appears  from  Marret 

»•  Sly,  a  Sid.  75.  if)  mdtaie  v.  Har£ng,  £M.  3. 

y  *  legacies 
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i8o6.       legacies  to  be  pud»  appoints  thefe  perfons  «<  truftees  of  inhe^ 
ritance  for  the  execution  thereof,"  he  inttft  necefiarily  have  in- 
4rmif       ^ci^ed  that  they  (hould  have  fome  fund  out  of  which  to  raife 
HAftNiKO.    ^e  monejry  ^nd  that  they  (hould  raife 'the  money  at  the  appoint- 
•   ed  time.    The  fund  is  tift  inheritafHe^  i.  e.  the  land  of  the  tefta- 
tor :  and  they  muft  have  fuch  a  difpofing  power  over  the  land 
as  is  necefiary  for  the  purpofes  required,  that  is,  by  fal^  {a)  or 
mortgage,     jdly,  though  it  be  only  a  power,  yet  the  two  fur- 
viving  truftees  may  execute  it.    The  general  .rule  is,  that  all 
thofe  who  are  named  muft  join  in  the  execution  of  a  bare  power^ 
not  coupled  with  an  intereft  :  but  Lock  v.  Leggin  {t)  takes  the 
diftin£kion,  which  is  recognized  in  other  cafes  (r),  that  if  the 
teftator  devife  generally  that  his  executors  (hall  do  an  a£^,  and 
then  appoint  three,  and  one  die,  the  furvivors  (bait  Vo  it :  in 
thefe  cafes  it  feems  to  be  now  confidered  that  the  power  is  an- 
nexed to  the  ^ce  and  not  to  the  perfons.     Now,  in  this  cafc3 
by  adding  the  words  <<  of  inheritance*  to  the  general  defcrip- 
tion  of  trufieesy  the  teftator  muft  have  intended  that  their  heirs 
(hould  have  the  fame  as  themfelves,  and  confequently  the  power 
woald  furvive  and  defcend  to  the  heirs  of  the  forvlvor. 

Moore  contra.     An  heir  at  law  can  only  be  difinherited  by 
exprefs  words  or  neceftary  implication  \  but  no  neceffity  exifts 
here  for  raiGng  an  implication  of  fuch  an  intention  :  the  words 
themfelves  do  not  import  it ;  and  it  cannot  be  cdle£ted  from 
the  mere  circumllance  of  having  three  witnefies  to  the  will, 
[  xol  3     which  might  be  merely  accidental.    The  teftator  does  not  ap* 
point  the  defendants  trufiees^  but  as  truftees,  &c. ;  and   not 
«« truftees  oihis  inheritance,**  but  only  •*  trufiecs  of  inheritance^ 
^         leaving  it  very  doubtful  from  the  very  ambiguity  of  the  expref- 
iiott  whether  he  knew  the  legal  import  of  the  word  inheritance^ 
^e  might  have  confidered  it  as  compriCng  perfonalty,  as  it  iott 
in  the  civil  law  [d) :  or  he  might  have  meant  to  appoint  thqfe 
perfons  and  their  heirs  to  be  his  truftees  till  the  purpofes  of  the 
will  were  anfwered ;  which  would  not  pafs  the  fee  to  them.  In 
bates  v.  Cooke  (r),  not  only  the  legacies  were  to  be  paid  by  the 
tru/lecf  but  he  and  his  heirs  were  to  fee  thai  the  teftator*s  tomb 
was  kept  m  order ;  which  could  not  be  fatisfied  without  ^ving 

{a)  Lwig  ir.Long,  5  Fe/.jim.  445.         tf)  l  jfnJ,  145. 

[e)  Several  others  were  mentiooed«  but  Lord  fiffeniaroyih  obferved, 
thtt  they  were  all  «oUcfted  in  Mr.  Hargrean^t  aotes  ia  Cb,  Lk*  U), 
1x4.;.  (J)  Vide  %/.  J 19.  (e)  J  Bmr.  1684. 

the 
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the  truftee  a  fund  fufficient  for  thefe  purpoTes.     And  in  Doe  v«         i  ^o6. 

Smllung  {a)  this  difttndion  was  recently  taken,  that  if  there        • 

be  a  perfonal  charge  on  an  executor  or  truftee  in  refpe£l  of  the        ^*j^J 
realty,  it  pafles  the  fee.  But  here  is  no  perfonal  charge  on  thefe    Hanninc 
truftecs.     In  Taylor  v.    Webb  (*),  Lord  C.  J.   RMe  faid,  that 
they  might  coUcA  the  tcftator's  intention  to  be,  by  making  the 
party  his  beir^  that  he  (hould  have  his  lands  \  and  that  it  was 
all  one  at  if  he  had  faid  «  heir  of  his  lands :"  particularly  as 
in  that  cafe  he  had  made  the  party  his  executor  alfo,  which  gave 
him  his  goods  ;  and  therefore  if  he  had  not  his  lands  the  word 
heir  would  be  merely  nugatory.    There  too  the  devifee  had  an- 
nuities to  pay  {c) ;  which  alone  was  fuffident  to  carry  the  fee  ; 
and  tlie  teftator  dire^ed  him  where  to  find  the  conveyances  and 
aflurances  of  his  lands  {d).     And  in  the  fubfequent  cafe   of 
Marret  v.  Sly  (0>  the  Court  confidered  that  the  teftator's  inten* 
tion  to  pafs  his  lands  plainly  appeared.    Then  as  to'  any  inten* 
tion  to  fecure  the  widow's  annuity  of  aoo/.  on  his  lands  by  de-     [  ^^3  3 
daring  it  to  be  m  addition  to  her  jointure^  which  was  fo  fecured^ 
upon  the  prefumption  that  the  fecurity  was  to  be  ejufdem  generis  : 
he  muft  have  intended  to  raife  a  term  fuch  as  that  on  which 
the  jointure  was  fecured  :  but  how  can  fuch  a  conftru&ion  be 
made  on  the  words  of  this  will ;  and  what  duration  (hall  be  given ' 
to  the  term  ?    At  any  rate  it  cannot  fliew  that  the  teftator 
meant  thefe  perfons  to  take  a  fee.     It  is  rather  to  be  colleded 
from  the  words  of  the  will  that  he  meant  the  annuity  to  be  paid 
out  of  the  fame  fund  as  the  debts,  which  are  to  be  freviou/ly 
paid :  and  thefe  muft  of  courfe  be  paid  out  of  the  perfonalty, 
iinlefs  there  be  a  manifeft  intent  to  charge  the  realty,  which 
none  of  the  words  naturally  import ;  and  non  conftat  but  that 
the  perfonalty  may  have  been  fufficient  for  both  purpofes.    He 
then  referred  to  the  rule  laid  down  by  Lord  C.  J.  Vaughan^  in 
Gardner  v.  Sheldon  (/*),  who  takes  this  difference  concerning 
eftates  that  pafs  by  implication  in  a  will ;  that  <<  an  eftate  given 
by  implication  of  a  will ;  if  it  be  to  the  difinheriting  of  i3xt 
heir  at  law,  is  not  good,  if  fuch  implication  be  only  conftruSivi 
andpojfible^  but  not  a  necejjary  implication.    I  mean,  fays  he,  by 
a  p^ble  implication^  when  it  may  be  intended  that  the  teftator 
did  purpofe  and  had  an  intention  to  devife  his  lands  to  A^  but  it 
may  alfo  be  as  rcafonably  intended  that  he  had  no  fuch  puvpofe    . 


(«)  5  S^  S7> 

(i)  St/l.  jxp. 

.(()  Ibid.  301.  jol. 

id)  VnA.  3o9. 

(r)  a  Sid.  7  ji 

{/)  r«ti.  »6», 

- 

©3 
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l8o6.       to  devife  it  to  A.  But  I  call  that  a  deTife  by  neceffarj  implicaiiof^ 
'  to  jt.9  when  A.  muft  have  the  thing  derifed  or  none  clfe  paa 

^^^,^1  have  it.**  {Lawrence  J.  That  rule  is  narrowed  by  Ld.  C.  J. 
Hanning.  ^'V/f/  {a)  to  thi8»  <'  that  the'intent  of  the  teftator  ought  to  ap* 
£  104  3  P^^^  plainly  in  the  will  itfelf,  otherwife  the  heir  fliali  not  be  dif- 
inherited.**]  Here  there  is  no  fuch  plain  intent,  idly^  As  to 
this  being  a  power  to  ratfe  money  ;  no  intention  of  creating  a 
power  appears  from  the  words  of  the  will ;  nothing  is  faid  of 
any  aft  to  be  done,  fuch  as  to  fell,  to  mortgage,  &c.  %  and 
there  is  no  inftance  of  implying  a  power.  Where  indeed 
trufts  are  created,  and  no  perfon  is  appointed  to  execute  tbem» 
the  Court  of  Chancery  will  direft  their  execution  under  its  own 
-controul;  but  this  Court  have,  no  jurifdiftion  to  confider  that* 
Befides,  the  words  of  the  will  are  inconfiftent  as  to  the  nature 
and  extent  of  the  power  to  be  implied  ;  for  if  the  term  inherit^ 
ance^  as  here  ufedy  fliew  an  intention  to  charge  the  portions  on 
the  land,  it  muft  give  the  truftees  zfeeftmpU  :  but  the  jointure 
being  fecured  only  by  a  term^  which  is  not  a  fecurity  of  inherit- 
ance, the  addition  of  the  200/.  a«yearto  the  widow  could  only 
be  meant  to  be  fecured  in.  the  fs^me  manner.  3 J/^,  As  to  the 
furvivorfliip,  a  naked  power,  fuch  as  this  muft  be,  if  any,  haa^ 
never  been  holden  to  furvive,  unlefs  where  given  to  executors 
generally,  who  take  as  it  were  virtute  officii.  The  cafes  are  coU 
Icfted  in  Qo.  Lit,  1 13.  A.  But  the  exception  does  not  extend  to 
trtiftees^  who  have  no  powers  neceflarily  incident  to  them  by 
law  \  but  only  fuch  as  are  given  to  them  by  thofe  who  create 
the  trufts.  Even  as  to  executors  who  are  named,  the  only  cafes 
cited  in  the  note  to  Co,  Lit.  113.  b.  in  favour  of  the  power  fur- 
viving  are  iufi/tc;.  44.  and  2  Brownlenv^  194.;  but  they  were  mere- 
ly difta.  The  firft  was  in  the  17  ff.  7.  and  is  contradifted  in 
the  Year-book  19  H.  8.  fo.  9,  10,  11.:  the  other  was  only 
the  diQun)  pf  Winch^  in  the  10  Jac.  i.,  nearly  twenty  years 
before  the  publication  of  Co,  Lit.^  and  has  the  fubfequent  au- 
C  1^5  3  thorlty  of  Lord  Coke  againft  it  in  his  comment  on  (cBt.  169.  of 
JLitiletotti  who  fays  the  law  was,  that  if  one  executor  refufed 
to  fell,  the  others  could  not  fell  till  the  flat.  21  H.  8.  c.  4.  (b) : 
and  in  Totes  v.  Comptcn  (c,)  which  is  the  Jateft  cafe  referred  to, 
jA>ri  King  decreed  that  the  ^Wr  (hould  join  in  the  fale. 

(41)  Moore  v.  Hea/enumi  Willeu  I4r.  &  vide  the  fame  opinion  dc« 
livered  by  Ld.  Ch.  WilUt  in  Roe  d.  Fuiham  v.  Wickett,  ibid.  309. 

(b)  Bed  vide  Lord  Kenton* $  opinioo  in  Withnel^.  Gartiam,  6  Term 
Xep.396.     .  {c)%P,Ww.s^ 
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Ptahi  ^  i^ply*  fsiclf  ^s(t  no  other  meaning  had  been  at-        i8otf. 
tempted  to  be  given  to  the  words  of  the  will  than  what  he  had       rZ^"^ 
contended  for ;  and  unlefs  they  would  bear  that  conftru£tion»       asaioB 
the  will  would  be  wafte  paper*    And  he  obferved,  (though  it    Hamnimc* 
was  not  ftated  in  the  cafe»)  that  the  perfonal  eftate  was  deficient 
for  the  purpofes  of  the  will,  which  had  given  rife  to  the  prefent 
queftion.     As  inftances  of  eftates  raifed  by  implication  in  fa- 
vour of  perfons  to  whom  there  was  no  exprefs  devife«  he  cited 
WUlu  V.  Lucaj  (ij),  and  other  cafes  there  referred  to.     And  as 
to  the  diftin£lion  contended  for  between  a  power  given  to 
executors  by  name  and  to  executors  generally,  that  the  lattet 
only  Oiould  furvive  \  that  was  fufficient  for  the  prefent  purpofe, 
where  the  perfons  named  in  the  will  were  appointed  trujitts  ^ 
inheritance  generally  for  the  execution  (^  the  will.     And  it  was 
fufficient  in  Tates  v.  Comptm  to  make  the  heir  join  in  the  fale  fo|r 
the  fatisfa£lion  of  a  purchafer ;  but  no  opinion  was  given  on 
the  neceflity  of  it. 

The  Court  faid,  that  they  would  look  into  the  xrafesj  and  certify 
their  opinionsv 

On  the  i8th  of  December  Lord  Ellenkrougb  C,  J.  and  Qrrfe     C  lo6  ] 
and  Le  Blanc  Juftices  certified  as  follows* 

We  have  heard  this  cafe  argued;  wehaveconfideredit;  and 
it  appears  to  us,  attending  to  the  whole  of  the  will,  that  the 
teftator  John  Trent^  in  appointing  John  Hanningy  William  Hanr 
mngf  and  Conjlantine  Phipps^  as  truftees  of  inheritance  for  the 
execution  of  his  will,  plainly  meant  to  make  them  truftees  of 
hi$  eftates  of  inheritance,  in  the  fame  maimer  as  if  he  had 
ufed  the  words  **  truftees  of  mj  inheritance,''  or  <'  truftees  to 
inherit  my  faid  eftates  for  the  execution  of  this  my  will/'  We 
^re  therefore  of  opinion  that  Jofjn  Hannmg,  William  Hanning^ 
and  Conftantinf  Phipps  took  an  eftate  in  fee  in  remainder  in  thp 
faid  real  eftates  of  the  faid  John  Trent^  fubjefl  to  the  term  of 
{CO  years  created  by  the  fettlement. 

Ellemborough. 
N.  Geqsb* 
S.  Lb  Blanc. 

Lawrence  }.  certified  as  follows. 

The  rule  of  law  beuig,  that  the  intent  of  a  teftator  to  difin-    . 

herit  hb  heir  at  law  muft  be  clear  and  plainly  appear  in  Us  will« 

•  '■ 
{a)  X  P.  Wmt»  47a,  U  vide  HT^lter  v.  Drew^  Com.  Rep.  3j%. 

G  4  otherwifc 
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s8q6.      otherwlfe  hU  heir  (hall  not  be  diGnherited,  the  qnelGons  fub- 
'        mitted  to  the  coiiGderation  cf  the  court  depend  upon  this,  viz. 
'^JfMl       Whether  fuch  intent  do  fo  appear  ?     And  I  do  not  think  it 
Hammimg.    does.     For  the  teftator  has  not  made  any  mention  whatfoerer 
of  his  lands,  nor  has  he  in  any  manner  referred  to  them ;  the 
addition  to  his  wife's  jointure  is  not  charged  upon  them  \  and 
that  part  of  his  will  may  be  well  fatisfied  if  the  perfoiial  cftate 
J)e  the  fund  for  paying  it.     The  giving  his  wife  »oo  A,  in  addi- 
£  107  ]     tion  to  her  jointure,  is  but  giving  her  that  fum  over  and  above 
the  jointure;  and  it  will  not  be  lefs  an  addition  to  it  if    it 
be  payable  from  a  different  fund.    The  legacies  to  the  children 
are  given  in  terms  as  general  as  poffible.     And  the  principal 
ground  on  which  it  has  been  contended  that  the  teftator  devifed 
his  lands  for  the  payment  of  theih  is  furniflied  by  that  part  of  the 
will  which  appoints  cert^n  perfohs  to  be  <'  trufiees  ofinhmtance 
for  the  execution  thereof)**  which  ezpreflion,  though  it  may 
fumifli  ground  to  conjecture  that  the  teftator  meant  that  the j 
ihould  take  his  real  eftate,  to  enable  them  to  execute  his  will,  is^ 
I  think,  too  uncertain  to  pafs  fuch  eftate.    The  ufe  of  any 
expreiBon  made  fo  inaccurately  a^  it  cannot  but  be  admitted 
this  has  been,  without  any  circumftance  to  fix  fuch  its  fenfe  and 
gleaning,  and  that  by  a  perfon  ignorant  of  legal  forms,  as  the 
teftator  appears  to  have  been,  will  not  in  my  opinion,  enable  the 
Court  to  fay  that  it  muft  be  under ftood  with  reference  to  his  real 
*<ftates.     Inheritance  might  be   fuppofed  by  the  teftator  to  be 
more  generally  applicable   to  things  perfohal  than  it  is  when 
properly  ufed ;  or  that  the  mode  in  which  things  real  and  per- 
ibnal  are  tranfmitted  to  thofe,  who  as  the  reprefentatives  of 
their  owners  are  entitled  to  them  on  their  deaths,  was  an  acqui* 
iition  by  inheritance  as  much  in  one  cafe  as  in  the  other :  he 
•might   fuppofe  that  things  perfonal  would  a£iually  defcend  to 
an  heir ;  or  he  might  mean  by  the  elprcflion  he  has  ufed,  to 
f  oint  out  thofe  who  fiiould  fucceed  to  the  trufts  on  the  deaths 
of  the  perfons  whom  he  hstd  named  in  his  will,  and  that  in  their 
•heirs  thofe  funds  Ihould  be  vefted,  which,  without  any  charge 
on  his  real  eftate,  would  be  applicable  to  fatisfy  the  bcquefls  to 
his  wif«  and  children.     And  I  think  it  would  be  going  much 
beyond  any  of  the  cafes  which  are  to  be  found  in  our  books  to 
[  108  ]    .hold  Aat  diis  in  any  way  affe£^s  the  real  eftates  of  the  teftator. 
I  amsfaetefoieofopinionifliat  Jchnlpanning^WiUiam  Hanmng^ 
and  Confiantine  Pbipps  did  not  take  any  eftate  or  intereft  in  the 

real 
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ml  eftates  of  the  faid  J  An  Trent  ^  %tii  that  they  had  not  bj  \%q^ 
tirtue  of  his  will  a  power  to  make  any  conveyance  or  appoint- 

mcnt  of  any  eftate  or  intereft  of  or  in  fuch  real  eftates.  cm^ 

S.  Lawrence.  Hamhihc, 


Spenceley,  qui  tarn,  &c«  againft  De  Willott*      Monday^ 

Jun,  27th. 

A  T  the  trial  of  this  a&ion  for  ufury  before  Lord  ElkfAormigh  A  witneft 
-^C  J.  at  the  attings  after  laft  term  at  Wejhmnftmr^  wherein  ^^^^  ^ . 
die  ufury  was  alleged  to  have  been  committed  by  the  defendant  ^  ^^  ^—  * 
in  a  ContraA  made  by  him  with  the  French  marquis  de  Cham-'  collateral  m- 
Unat^  the  plaintiff's  cafe  was  proved  by  the  Marquis^  who  on  ^^^?^^^ 
fab  examination  in  chief  fwore,  in  fubftancet  that  the  defendant  ^^  ^y^^  matter 
had  advanced  to  him  the  fums  of  money  mentioned  in  the  de*  in  iffiie ;  for 
clarationf  at  the  rate  of  about  10  A  per  cent,  permonthf  and  thepurpofe 
not  by  way  of  partnerfliip  %  and  there  was  no  queftion  of  the  j^    ^Sm  if  his 
ufury  if  die  Marquis  were  believed.    But    the  defendant's  tnfwerbeoDe 
counfel  intending  to  difcredit  the  witnefsi  on  crofs  ezaminatipn  way  by  aoo- 
propofed  to  a(k  him  what  contra&  he  had  made  with  a  Mr.  f ***  witncfc, 
SchuUenburg^  and  with  feveral  other  third  perfons  from  whom  he  ^fcredit  the 
had  alfo  taken  up  money»  on  the  fame  and  on  other  days  on  which  whole  of  his 
the  contrail  in  queftion  was  made  ;  and  this>  for  the  purpofe  of  teftimony. 
drawing  from  the  witnefs  the  confeflion  that  he  had  taken  up 
fums  of  money,  from  thofe  third  perfons  on  terms  of  con- 
fidence that  he  was  to  employ  the  money  fo  raifed  according  to 
his  own  difcrctioui  (which  he  had  fuggefted  to  them  he  was    *-  '^  ^ 
enabled  to  do  to  great  advantage),  and  to  fliare  with  them  the 
profits  whatever  they  might  be :  the  defendant's  counfel  intend- 
ingi  if  the  witnefs  anfwered  in  the  affirmative^  to  draw  from 
thence  a  conclufion  that  he  had  made  the  fame  contraA  with 
the  defendant,  (which  was  fuggefted  to  be  the  fa^)  with  whom 
as  with  thofe  third  perfons  he  was  living  at  the  time  in  habits, 
of  frequent  communication  and  familiarity ;  or  if  the  witnefs 
denied  that  fuch  was  the  nature  of  his  dealings   with  thofe 
perfons,  to  call  Mr.  Schullenburg  and  the  others  to  prove  the 
contrary,  and  thereby  deftroy  the  witnefs's  credit.'    Lord  £/iSni» 
krough,  however,  refufed  to  fufier  the  queftion  to  be  put  to  the 
^tncfs  on  his  crofs-examinatioxi>  conceiving  it  to  be  entirely 

'    irrelevant 
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1 1%6.  irrelevant  to  the  iffue  iir  the  caufc ;  and  that  it  was  not  allow- 

■""""  able  for  a  counfcl  on*  crofs-cxamination  to  put  to  a  witnefs  any 

qvlum!^^c.  V^^^^^^  concerning  a  diftind  collateral  fad  not  relevant  to  the 

againfi  iBviCf  for  the  purpofe  of  difproving  the  truth  of  the  expe£ked 

Di  anfwer  by  other  witnefles.    The  plaintiff  having  obtained  ^  ver- 

WiLLOTT.  dia  for  25,200/. 

Er/kine  now  moved  for  a  new  trial,  firft,  on  the  grouiid  of 
the  reje£lion  of  the  evidence  propofed  to  be  obtained  upon  the 
croTs^examination  of  the  witnefs ;  and,  Tdiy^  upon  an  aflMavtt 
that  the  plaintiff  had  publiflied  a  ftatement  of  the  cafe,  which 
was  diftributed  about  the  court  and  the  hall  befoit  and  at  die 
time  of  the  trial.  On  the  firft  ground  he  reafoned  generally 
upon  the  inconvenience  and  danger  to  truth  and  juftice  if  a  wit- 
nefs, perhaps,  unknown,  whofwore  to  a  fa£l  ftated  by  htm  to 
have  pafled  in  fecret  or  confidence  with  a  party  to  the  fuit,  when 
no  other  witnefs  was  prefent  with  whom  he  could  be  confronted, 
C  I  xo  ]  could  not  have  his  credit  tried  by  a  crofs-examination  as  to  col- 
lateral matters,  whereon,  if  he  fpoke  falfely,  the  falfity  was 
capable  of  being  (hewn  by  other  witnefles.  That  this  wis  cyf 
peculiar  importance  in  criminal  cafes,  where  a  perfon  unjuftly 
accufed  of  fecret  offences  could  often  have  no  other  means  of 
defending  himfelf.     But 

The  Court  were  all  decidedly  of  opinion  that  it  was  not  com- 
petent to  counfel  on  crofs-examination  to  queftion  the  witnefs 
concerning  a  fa£^  wholly  irrelevant  to  the  matter  in  iffue,  if  an- 
fwered  aiErmatively,  for  the  purpofe  of  difcrediting  him  if  he 
anfwered  in  the  tieganve  by  calling  other  witnefles  ^to  difprovc 
what  he  faid.  That  in  this  cafe^  whatever  contrafll  the  witnefs 
might  have  entered  into  with  other  perfons  for  other  loans,  they 
could  not  be  evidence  of  the  conlra£t  made  with  the  defendant^ 
unlefs  the  witnefs  had  firft  faid  that  he  had  made  the  fame  con- 
tra £b  with  the  defendant  as  he  had  made  with  thofe  perfons  ; 
which  he  had  not  faid.  They  obferved,  that  the  rule  had  been 
laid  down  again  and  again,  that  upon  crof$*examination  to  try 
the  credit  of  a  witnefs,  only  general  queftions  could  be  put,  and 
he  could  not  be  afked  as  to  any  collateral  and  independent  fa{t 
merely  with  a  view  to  contradi£k  him  afterwards  by  calling  an- 
other witnefs.  The  danger  of  fuch  a  praQice  would  be  ob- 
vious ;  befides  the  inconvenience  of  trying  as  many  collateral 
iffuts  as  one  of  the  parties  chofe  to  introduce ;  and  which  the 
other  could  not  be  prepared  to  meet.    Ld.  ElUnbonugh  added, 

that 
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that  he  had  ruled  this  point  again  and  again  at  the  Sittings  till  he  1 8«5* 

was  qoitc  tired  of  the  agitation  of  the  quellion  i  and  therefore  — 

he  wilhed  that  a  bill  of  exceptions  fhould  be  tendered  by  any  .  ^^^^  ^^^ 

party  who  was  diflatisfied  widi  his  judgment^  that  the^queilipn  againft 

might  be  finally  put  at  reft.     And  The  Court  defired  to  have  it  ^* 

undcrftood,  that  they  rejeAed  the  motion  for  a  new  trial  on  the  ♦r  ^^*iV' 
firft  ground  9  and  granted  a  rule  nifi  on  the  fecond  ground  alone^ 
upon  the  -affidavit  of  the  publication  and  diftribution  of  the 
plaintifTs  ftatement  of  his  cafe  at  the  trial. 


Salt^  One,  &c.  againfi  Richards  and  Others,  ia    Mondty^f 

Error.  ^"^  *7*- 

T\AMPIER  moved  that  the  defendants  in  error  might  have  No  cofts  are 

their  cofts  of  the  mn  pros  of  the  writ  of  error,  (which  writ  at  owed  on  the 
of  error  was  non  profled  for  not  tranfcribing  the  record,)  to  be  "j©  where  a 
taxed  by  The  defendants  in  enror  brought  their  ori*  ^t  of  error 

^a)  aQion  on  the  cafe  in  this  court  againft  the   plaintiff  in  is  non-proffcd 
error,  who  let  judgment  go  by  default,  and  final  judgment  there-  J^**®!^  't€J^ 
on  was  figned  on  the  nth  of  July  1805  ;  and  on  the  $th  of  ^\^^  record  by 
Ja/jr,  before  execution,  he  brought  his  writ  of  error  in  the  Ex-  the  clerk  of 
chequer  Chamber,  direftcd  to  the  Lord  Ch.  J,  of  this  court,  in  ^c  Errors  of 
Micbaeimas  term  laft.     On  the  26th  of  November  judgment  of 
non  pros  was  figned  by  the  clerk  of  the  errors  m  this  caufe  for 
not  tranfcribing.    Two  queftions  were  made,  ift.  Whether  the 
defendants  in  error  were  entitled  at  all  to  the  cofts  of  fuch  non 
prosi  aod  if  they  were,  2dly,  by  whom  fuch  cofts  were  to  be 
uxed  ?     I  ft.  It  appears  that  (:ofts  are  given  in  this  cafe  by  the 
ftat.  3  H.  7.  c.  10.'  which  reciting  that  plaintifis  or  demandants 
that  have  judgment  to  recover  were  often  delayed  of  execution 
by  the  defendants  or  tenants  fuing  writs  of  error  for  delay, 
enads,  <<  that  if  fuch  defendant  or  tenant,  &c.  fue,  afore  exe* 
'*  cution  had,  any  writ  of  error  to  reverfe  any  fuch  judgment,     [1123 
^  in  delaying  of  execution,  then  if  the  faid  judgment  be  aflum- 
''  ed  good  in  the  faid  writ  of  error,  or  that  the  fiud  writ  of  error 
"  bedifcontinued,  &c.  or  nonprofled;  then  the  perfon  againft 
^  whom  the  faid  writ  of  error  is  fued  (hall  recover  his  co/is  and 
"  damage  for  his  delay  and  wrongful  vexation  in  the  iame  by  dif- 

•'  cretion 


*v--* 
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I8<i6.  «  rr^/J0ff  of  thejufiici  afore  whom  the  faiJ  writ  of  error  is  fmi^ 
The  writ  of  error  is  an  original  writ,  ifliied  out  of  Chancery  (a), 

ivtamA  ^i'cftcd  to  the  Lord  Chief  Juftice  of  this^Court,  commanding 
Richards,  ^^i^  to  certify  the  record  and  all  things  concerning  the  laid  judg- 
ment into  the  Exchequer  Chamber,  to  be  there  examined  by 
the  Juftices  of  the  Common  Bench  and  Barons  of  the  Exche- 
quer. The  writ  of  error  is  then  allowed  {V)  by  the  clerk  of  the 
errors  [c)  in  this  court,  who  keeps  it  in  the  error  office  ;  and 
when  it  is  returnable  the  defendant  in  error,  in  order  to  quicken 
.  the  plaintiflf^s  proceedings,  fenres  him  with  a  rule  to  tranfcribe^ 
!•  e.  to  certify  the  record  within  eight  days,  or  otherwife  that  a 
nonfuit  will  be  entered ;  which  rule  is  given  alfo  by  the  clerk  of 
the  errors  in  this  court,  who  does  not  however  prepare  the  cran- 
fcript  till  he  receives  the  money.  If  the  tranfcript  money  be 
paid  in  time  the  caufe  proceeds  in  the  court  of  error ;  but  if  it 
be  not  paid,  the  clerk  of  the  errors,  at  the  end  of  the  eight 
days,  having  given  another  rule  or  notice  {d)  to  the  plaintiff  in 
error,  that  unlefs  the  tranfcript  money,  amounting  to  fo  much, 
be  paid  by  fuch  an  hour  on  the  morrow  a  nonpros  will  be  en- 
tered, figns  judgment  of  nonpros  in  a  book  kept  in  his  office  for 

C  1 13  3  that  purpofe.  Now  it  could  not  have  been  the  meanuig  of  die 
ftatute.  of  Hen.  7.  that  the  defendant  in  error,  to  whom  the 
cofts  of  a  non  pros  are  given,  ihould  lofe  thofe  cosft  becaufe  of 
the  default  of  the  plaintiff  in  error  in  not  procuring  a  tranfcript 
of  the  record ;  and  it  is  clear  that  till  the  tranfcript  be  fent  out 
of  this  court  into  the  Exchequer  Chamber  that  coutt  can  hare 
no  knowledge  of  the  matter.  It  follows,  therefore,  that  In 
order  to  prevent  a  failure  of  juftice,  this  court  muft  have  the 
power  of  awarding  thofe  cofts  before  the  tranfcript  made  and 
cei'tified,  which  the  court  of  error  would'  have  awarded  in 
courfe  if  the  writ  of  error  had  been  non  profled  after  the  tranf- 
cript made  and  certified.  The  words  of  the  ftatute  are  large 
enough  to  admit  of  this  conftru£lion ;  for  it  dire£^s  that  the 
defendant  in  error  ihall  recover  his  cofts  <*  by  difcretion  of  tht 
juftice  afore  whom  the  faid  writ  of  error  is  fued.'*     By  thejufiict 


(tf)  Vide  ftat.  27  Elk,,  c.  8. 
(b)  Vide  2  TuU^i  Proa.  1099.  fd.  edit. 
\e)  This  18  an  officer  appointed  by  the  Lord  Chief  JuAice  of  tbii 
Court. 

{d)  This  is  tailed  the  tranfcript  note.  ^ 

*     mud 
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maft  be  meant  4ke  e$urt ;  and  before  the  tranfcript  be  certified       x8o6. 
to  the  court  of  error,  the  writ  of  error,  which  is  in  the  caftodj        "' 
of  the  officer  of  this  court  who  rules  the  parties,  may  be  faid 


to  be  /mid  hefbre  this  court.  Theil|  fldly,  though  the  Mafter  of  Richasvs. 
this  court  be  the  general  officer  of  it  for  taxing  cofts  in  civil 
fuits ;  yet  there  is  no  inftance  of  his  having  taxed  cofts  in  error 
inder  thele  circumftances  ;  for  this  reafon,  that  he  has  no 
documents  whereon  to  found  his  taxation :  for  before  the 
tranfcript  goes  over  to  the  clerk  of  the  errors  in  the  Exchequer 
Chamber  the  documents  are  with  the  clerk  of  the  errors  of 
thb  court :  it  follows  therefore  that  the  taxation,  if  it  can  bo 
made  at  all^  muft  be  made  by  this  latter  officer.  But  he  ad- 
mitted that  there  was  no  inftance  of  any  taxatitm  in  fuch  a 
cafe,  wUch  he  attributed  to  the  fmall  amount  of  the  cofts  before 
any  tranfcript  made.  *   * 

Comjm^  contra,  agreed  that  "  tie  jujtlc/*  meant  ^^the  court     (^  #14  1 
afoie  whom  the  writ  of  error  was  fued  *,"  but  contended  that 
thb  was  a  cafus  omiflhs  in  the  a£b  3  H.  7.  c.  lo.  and  not  fup* 
plied  by  any  other  ftatute  i  and  that  at  common  law  no  cofts  in 
cnor  were  allowed.    The  court  **  afore  whom  the  writ  of  error 
is  foed"  muft  either  mean  the  court  of  Chancery,  out  of  which 
the  writ  iflucs,  or  the  Exchequer  Chamberi  into  which  the 
record  is  to  be  removed  by  means  of  it ;  but  in  no  conftru6iion 
can  it  mean  the  court  whgfe  judgment  is  to  be  reviewed.    It 
is  admitted  that  there  is  no  precedent  of  any  taxation  of  cofts 
on  the  non  pros  of  a  writ  of  error  for  not  tranfcribing ;  and 
that  neither  the  Mafter  of  this  court  nor  the  clerk  of  the  errora 
in  the  Exchequer  Chamber,  who  ^re  the  proper  officers  for 
taxing  cofts  in  the  refpeQive  courts,  have  any  documents  before 
diem  for  making  the  taxation  in  queftion ;  which  fumifties  a 
fair  prefumption  that  no  cods  are  allowable  in  fuch  a  cafe, 
within  the  z6t  of  parliament:  and  fo  the  praAice  is  ftated  to 
be  in  TiJd  {a),  who  cites  2  Tirm  Rtp.   17.  and  Law  and 
PraBici  of  Error,  31.    The  flat.  4  Artn.  c.  16./.  25.  in  part 
fuppUes  the  defeAs  of  the  former  ftatute  by  giving  cofts  on 
qaafiiing  writs  of  error,  but  does  not  fupply  the  de£e&  in  the 
prefent  cafe. 

Lord  Ellbmbo&ough  C.  J.     It  cannot  be  faid  that  there  is 
any  fiailure  of  juftice  if  the  cofts  be  not  taxed  in  this  cafe, 

(j)  a  VoU  1125,  ad  edit. 

where 
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iSotf.       irhere  h  does  not  appear  that  the  ftatute  3  /f*  ^.  meant  tliaf 

they  (hould  be  taxed.    That  ftatute  fays  that    the    defendant 

^ti       ^^  ^^^^^  ^^  recover  his  cofts  and  damage  <<  by  the  difcretion  of 

Richards,    ^l^jnfi*^^ rfore^wkom  the  nvrit  rferrar  is Juei!*    Now  taking  for 

|[  115;  3     granted  that  tbejuftiet  thert  fpoken  of  means  tbe€9urt,  yet  bf 

**  the  court  afire  wbim  the  writ  of  error  isjtudi*  can  never  be 

meant  the  court  to  whom  the  error  is  imputed.     It  muft  mean 

^  either  the  court  of  Chancery,  out  of  which  the  writ  of  error 

ifluesy  or  the  Exchequer  Chamber,  which  is  to  review  the  erro- 
neous judgment.  But  at  any  rate  this  court  pannot  be  the  pro- 
per forum  to  tax  the  cofts,  whatever  other  court,  if  any,  were  in- 
tended to  do  fo.  But  I  rather  incline  to  think  that  the  legiflature 
did  not  mean  to  gives  cofts  in  this  cafe,  becaufe  there  is  no 
court,  properly  fpeaking^  before  whom  the  writ  of  enor  is 
fued,  without  the  tranfcript  being  certified  to  them.  And  the 
^  univerfal  practice  not  to  tax  cofts  in  this  ca&.confinns  that 

conftruition. 

The  other  Judges  concurred :  Grrfe  and  Lawrenet^  Js.  adding, 

that  <<  the  court  afire  nahom  the  ttfrit  of  error  isfiudf*  muft  aiean 

the  court  of  Exchequer  Chamber,  to  whom  the  record  was  tianf. 

kferred,  and  who  were  to  review  the  error  imputed.    And  Le 

Blanc' ^,  faying,  that  the  legiflature  did  not  appear  to  have  am* 

^  templated  the  cofts    which  might  grow  before  the  return  of 

the  writ  of  enor. 

Rule  relofed. 


•  I 
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"IN  covenant,  the  plaintiff  declared  upon  an  indentare  whereby  The  leflbr 

tl^  defendant  demifed  to  the  plaintiff  all  that  part  of  a  certain  *ft«ra  demife 
mefluage  or  tenement  which  then  had  been  lately  parted  off  by  p,^^*"*  >i, 
the  defendant  from  the  part  occupied  by  himfelf,  confifting  of  a  portion  of 
a  kitchen,  waOi-houfe,  (and  other  rooms  fpecified),  and  alfo  a  ao  adjoining 
warchoofe  behind  the  faid  meffuage,  and  alfo  all  that  part  of  J*JjJ^®  J^!! 
the  yard  belonging  to  die  faid  mefluage  between  that  and  the  xh^  i^g-^^ 
waichoufe  (fetting  it  out  according  to  meafure),  with  all  ways,  fhoold  have 
waters,  eafements,  &c.  appertaining  to  the  fame,  habendum  to  "  ^^*  ^fi  ^f 
the  plaintiff  from  the  25th  of  Dec.  1 795  for  a  term  of  ax  yearst  ^^  wd^  "* 
at  a  certain  rent,  &c.     And  the  defendant  covenanted  that  iointly  with 
during  the  faid  term  (inter  alia)  he  would  permit  the  plaintiff  to  ^"f^\    ' 
iave  free  ingrefs,  egrefs,  and  regrcfs  through  the  gate  at  the  %^  r^ain 
bottom  of  the  yard  belonging  to  the  (aid  meffuage  and  premifes  there,  pay- 
to  the  faid  warehoufc,  and  the  ufe  of  the  pump  in  the  faid  yard  '"g  hilf  the 
Jointly  with  the  defendant  WHILST  THE  SAME  SHOULD  REMAIN  J^iiirJ^Th 
TBCREf  paying  half  the  expencet  of  keeping  it  in  repair.     And  then  words  wbiU^ 
the  defendant,  after  averrixig  his  entry  into  and  poflei&on  of  V^-  refenre 
the  premifes  under  the  faid  indenture,  and  performance  of  die  ^*       *y '  * 
covenants  on  his  part,  afligned  for  breaches,  ift,  **  that  during  monog  the 
the  continuance  of  the  ieafe  tlie  defendant  did  not  permit  him  panp  at  his 
to  have  the  ufe  of  the  faid  pump  in  the  (aid  yard  joindy  with  P^f**^'^ ;  »nd 
the  defendant  whiift  the  fame  remained  there^  paying  half  the  ^f-  ^i^^  eo^L- 
expence  of  keeping  it  in  repair ;  but,  on  the  contrary,  whilft  nant  though 
the  faid  pump  remained  in  the  faid  yard  the  defendant  wrong«  ^^  remote  it 
♦fully  and  injurioufly  prevented  the  plaintiff  from  the  ufe  of  the  fontbT^^^f 
faid  pump ;  and,  idly^  That  the  defend^&nt   uHneceffarily   and  and  in  oider 
Without  any  reafonable  caufe^  and  in  order  to  aggrieve  and  injure  the  to  injure  the 
plaintiffs  removed  and  tock  anuay  the  faid  pump  ^QOtitx^xj  to  the  form  *™^*    ™^ 
and  effeA  of  the  faid  indenture ;  although  the  fame  would  ^o^ds  it 
otherwife  have  remained  there  for  the  purpofe  in  the  faid  iuf  would  hare 
denture  mentioned,  and  although  die  plaintiff  was  always  and  ^^  ^  breach 
is  ready  and  willing  to  pay  half  the  expence  of  keeping  the  ^^  ||^,^  ^^^ 
ijunc  in  repair ;  whereby,  ^d  not  from  any  want  of  repairs  or  moved  the 

decay  P""*P* 
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decay  of  the  faid  pump,  or  any  necelEtj,  bat  that  the  (ame 
might  and  othcrwife  would  have  remamed  there,  the  plaintiflF 
loft  the  ufe  of  the  fame  and  the  profit  and  benefit  thereof,  &c. 
The  defendant,  b  J  his  plea,  took  iflue  on  the  firft  breach  affigned^ 
and  demurred  generally  to  the  fccond  breach. 

Abbott^  in  fupport  of  th<  demurrer,  contended  that  the 
words,  ••  Hvlnlft  the  fame Jbmld  remain  there^  made  it  optional 
in  the  defendant  to  keep  or  to  remore  the  pump  at  his  pleafure  9 
and  then  the  allegations,  that  it  was  removed  mntbout  reafinMe 
eaufe^  and  in  order  to  injure  the  plaintiff  were  made  aggravations^ 
and  could  not  amount  to  a  breach  of  covenant.  He  obfenred 
that  there  was  no  demifc  of  the  pump,  and  therefore  the  cafes 
which  ihew  that  a  party  cannot  defeat  his  own  grant  do  not 
apply.'  And  that  this  conftruAion  was  not  inconfiftenC  with 
the  mideruking  of  the  plaintiflF  to  pay  half  the  expeaces  of 
■cpair,  becaufe  that  was  no  more  than  a  confideration  for  the 
ufe  of  it  fo  kmg  as  the  defendant  found  it  convenient  to  let  it 
remain  there ;  and  it  was  competent  to  him  to  impofe  that 
condition  while  it  remained,  without  reliiiquiihing  his  option  tm 
lemove  it.  The  contrary  conftnt£Uon  requires  the  wqinl% 
^  mMlfi  the  fame Jbotdd  remain  iberi^  to  be  reje&ed. 

Wiglty  contra.  The  meaning  of  a  covenant  is  to  be  ga- 
thered from  the  plain  natural  fenib  of  the  words,  and  needs  no 
technical  terms  to  exprefs  it  \  and  the  covenant  by  the  defendant 
to  pay  for  half  the  repairs  (hews  that  both  pardes  contemplated 
that  the  pump  ihould  remain  there  during  the  term ;  or  at  leaft 
ibat  the  defendant  fhould  not  wilfully  remove  it.  There  is  no 
otcafion  to'reje£l:  the  words,  *^  nvhilfi  the  fame  Jbould  remain 
there  :*'  but  the  Court  will  give  theni  fuch  a  conftru£Hon  as  is 
confiftcnt  with  the  reft  of  the  covenant  and  the  apparent  in* 
tention  of  the  parties ;  and  that  may  be  done  by  confidering 
Ihem  to  mean  ^  whilft  the  famu Jbould  remain  there  without  aetf 
default  of  the  defendant  in  voluntarily  removing  itJ^  If  dperefore 
it  were  deftoyed  by  fire  or  other  accident  during  the  term,  that 
would  have  been  an  excufe ;  and  the  defendant  would  not  have 
been  bound  to  renew  it,  though  he  was  bound  to  reptdr  it 
whtlft  it  was  capable  of  repair.  According  to  tbe  defendant's 
conftruAion  he  might  have  called  on  the  pfaumiff  to  pay  half 
the  ezpence  of  the  repairs  one  day,  and  have  removed  it  the 
next,  which  could  not  have  been  intended  by  the  parties.    Jknd 

he 
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he  cfted  Grifiii  t.  Goodband  (a),  Cole/s  caCe  {V^^  and  Hollis 
V.  Carr  (e) . 

Lord  Ellembokough  C.  J.      The  queftion  turns  on  the 
meaning  of  a  cof  enant  in  the  leafe  whereby  certain  parts  of  a 
neflaage,  then  lately  parted  off  from  the  part  occupied  by  the 
defendant,  were  leafed  by  him  to  the  plaintiff,  with  certain     [  1x9  ] 
eafements  belonging  to  the  fame,  for  a  term  of  21  years.    The 
pump,  it  is  to  be  obferred,  is  not  a  fpecific  fubjeA  of  the 
demife.    Then  follows  a  covenant  by  the  defendant  diat  he  will 
during  the  term  permit  the  plaintiff  to  have  free  ingrefs,  &c. 
through  the  gate  in  the  yard,  and  <<  the  ufe  of  the  pump  hi  the 
**  prd,  vfbtlft  the  fatnejbould  remain  there ^  paying  half  the  cx- 
«  pences  of  keeping  it  in  repair,**    If  the  words  «*  nvhilfi  the 
*<  famejbould  remain  theri*  had  not  been  introduced,  I  (hould 
have  thought  the  covenant  meant  to  fccure  to  the  plaintiff  the  con* 
tinual  ufe  #f  the  pump  during  the  term,  and  that  the  leffor  would 
have  been  guilty  of  a  breach  of  covenant  by  wilfully  removing 
it.    But  this  covenant,  unlike  the  covenant  for  free  ingrefs  and 
egreft  throught  the  yard,  is  qualified  with  the  words  whil/i,  &c*  ; 
and  the  queftion  is,  Whether  by  the  introdudiion  of  thofe 
words  the  leffor  did  not  mean  to  refejve  to  himfelf  a  power  of 
removing  the  pump  whatever  might  be  his  motive  in  doing  fo. 
And  can  we  ftrike  out  words  which  are  capable  of  a  fenfible 
meaning  ?    Now  taUng  the  whole  together,  the  meaning  of  the 
words  will  ftand  thus :  the  leflbr  fays,  I  demife  to  you  a  certain 
part  of  a  meffuage,  with  certain  eafements,  for  a  term ;  and 
during  the  term  you,  the  leflee,  (hall  have  a  free  paflage  through 
a  certaun  gate  in  the  yard,  and  you  (hall,  as  long  as  I  think 
proper  to  let  the  pump  remain  in  the  yard,  have  the  ufe  of  it^ 
you  paying  half  the  expence  of  repairing  it ;  but  I  will  not 
bind  myfelf  to  continue  it  there,  but  referve  to  myfelf  an 
option,  whether  from  choofing  not  to  be  at  any  expence  or  from 
whatever  otJier  motive,  lo  remove  it  when  I  pleafe.    I  can  give 
no  other  meaning  to  the  words  whil/f,  &c.    If  thofe  words  had 
not  been  introduced  I  (hould  have  thought,  according  to  the 
cafe  of  Pomfret  v.  Ricroji  (J),  that  the  demife  of  the  ij/f  of  the     C  I20  3 
thing  was  a  demife  of  the  thing  itfelf,  and  that  it  muft  have 
been  intended  that  the  parties  meant  that  the  pump  (hould  re^ 
main  there  during  the  whole  term ;  but  by  the  introduAion  of 


( j)  7.  Re^.  464. 
(d)  I  Sound.  321. 
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thofe  words  it  appears,  that  the  leflbr  meant  to  refenre  to  him^ 
felf  the  liberty  of  removing  it,  from  whatever  capricious  or 
unreafonable  motive  he  might  do  fo«  and  confequentlythe  breads 

is  ill  afligned. 

Grose  J.  It  is  material  to  confider  that  there  are  no  words 
of  demife  of  t|ie  ufe  of  the  pump ;  but  the  leflbr »  in  a  fubfe- 

quent  part  of  the  leafe,  covenants  .that  the  leflee  fiiall  have  the 

ufe  of  the  pump  jointly  with  himfclf,  whil/l  the fanu  Jbould  remait^ 

ibere^  &c. ;  the  fair  conftru£lion  of  which  is,  that  it  (hould  be  in 

the  lefTor's  option  how  long  it  (hould  remain  there :  and  that  is  not 

inconfiftent  with  the  ftipulation  that  the  leiTe  (hould  pay   half 

the  expences  of  repair  whilft  it  did  remain  there. 

Lawrence  J.  inclined  to  think  that  this  was  the  true  con- 
flruAion  of  the  words  of  the  covenant,  though  he  doubted 
whether  the  parties  had  really  fo  intended.  He  rather  thought 
that  they  meant  to  have  fatd  what  the  plaintifPs  counfel  had  con~ 
tended  fcH*  \  but  they  had  not  ufed  words  to  exprefs  fuch  inten- 
tion. 

Le  Blanc  J.  The  parties  probably  meant  to  fay  no  more 
than  thiSf  that  as  long  as  the  leflTor  kept  the  pump  in  repair  the 
leflee  (hould  have  the  ufe  of  it,  he  paying  to  the  leflbr  half  the 
expences  of  repair-.  And  if  the  words  had  (lopped  there  the 
leflbr  could  not  have  taken  it  away.  But  the  only  meaning  of 
adding  the  other  words,  "  vfhiljl  the  fame  Jbould  remain  there^* 
muft  have  bcco  to  refcrve  to  the  lelTor  the  option  of  removing  it. 

Judgment  for  the  Defendant^ 


Lady 
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Lady  Wilson  azainji  Sir  Francis  Willes,  Knt,    Tuefday, 

'  ^      -^  Jan.  2Sth, 

'pRESPASS  for  breaking  and  entering  the  clofc  of  the  plain-  ^^i^x  ah  the 

tiff,  called  Hampjlead  Heathy  in  the  parifli  of    St.  John,  cudomaiy  te- 
Hampfieady  in  Middle/ex^  and  digging  certain  tufft  of  the  plain-  "*"^*  ®^  »  . 
tiff  there  being,  viz.   !••  fquare  yards  of  the  plaintiffs  *^Kfy  gardens, '^r^^ 
then  covered  with  grhfsi  and  fit  fir  the  pqfture  of  cattle^  of  20A  eels  of  their 
value,  and  carrying  away  and  converting  it  to  the  defendant's  cwftowaT  ^c- 
ufc.    Plea  I.     Not  guilty  of  the  force,  &c. ;  and  as  to  the  re-  fpcftivcly, ' 
fidue  of  the  trefpaf8>  that  the  locus  in  quo  is,  and  at  the  faid  have  imme- 
time  when,  &c.  was,  and  from,  time  immemorial  has  been,  a  ^^^}^J  ^3r 
certain  krgc  waftc  fituatc  within  and  parcel   of  the  manor  of  ^YicW  tenants 
Hampfiead^  in  Middlefix,  within  which  manor  there  have  im-  andoccupierst 
memorially  been  divers  cuftomary  tenements  demifed  and  demi-  ^"?>  takcQ 
fable  by  copy  of  court  rolls,  &c.,  in  fee  fimplc  or  otherwife,  at  ^        ^^  ^ 
the  will  of  the  lord,  according  to  the  cuftom  of  the  manor ;  and  wafte  within 
that  within  the  manor  there  has  immemorially  been  an  ancitnt  ^^«  manor  to 
cuftom,  that  all  and  every  the  cuftomary  tenants  for  the  time  theh- ftid**cu^ 
beingrefpefiively  of  all  and  every  the  aforefaid  cuftomary  tene-  tomary  tene- 
ments having  a  garden  or  gardens  parcel  of  the  fame^  have  ira-  VRtxxXA^far  the 
memorially  dug,  taken,  and  carried  away,  and  have  been  ufed  t^^PVW^y 
and  accuftomed  to  dig,  &c,  in,  upon,  and  from  the  faid  clofe,  -Jg  grafiplot$ 
in  which,  &c.  by  themfelves  and  their  farmers  and  tenants^  refpec-  in  the  gardens  f 
tively,  occupiers  of  fuch  cujlomarj  tenements  with  the   appurtcr  P^^'^  ^f  *he 
nances  refpediively  for  the  time  being,  to  be  uftd  andfpent  in  and  ft^K  ^%r'the 
upon  their  faid  cuftomary  tenements  with  their  appurtenances   re-  imfrovi- 
fpedively,  for  the  purpofe  ef  making  vnd  repairing  gra/s^plots  in  mbnt  thereof, 
the  gardens^  parcels  of  the  fame  re/peSlivefyf  for  the  improvement  Vcrw/ J|^^^** 
ihererf^  fuch  turf  covered  with  gra/s  fit  for  thepafiure  of  cattle^  as  grafsfitfor 
hath  been  fit  and  proper  to  be  fo  i^i  and  fpent,  every  year,  at  aU  thepafiure  of 
times  in  the  year^  as  often,  and  in  fuch  quantity  asoccafion  hathre^  ^"  'l^*   f 
quired,  as  to  their  faid  cuftomary  tenements  with  the  appurte-  proper  to  befi 

nances  refpefliveiy  belonging  and  appertaining.    The  plea  then  nf^d^  st  all 

times  of  the 
year,  as  often  and  in  fuch  quantity  as  occafion  hath  required^ .  is  bad  in  law^ 
ai  being  indefinite  and  uncertain,  and  de(lru£iive  of  the  common  :  and  fo'  is  a  (imilar 
cuftom  for  takint^  and  applying  fuch  turfybr  the  purpofe  of  making  and  repairing  the 
hanks  and  mounds  in,  of  and  for  the  hedges  and  fences  of  fuch  cuftomary  tene- 
JUeoti.  •[  122  3 

H  2  dated  . 
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i8o6.       ftated  a  grant  from  the  lord  of  one  of  the  aforefaid  coftomary 
tenements,  confiding  of  a  certain  mefluage  and  garden,  &c. 
ajraiff/f        parcel  of  the  manor,  to  the  defendant,  his  heirs,  &c,  at  the  will 
WiLLSs^     of  the  lord,  &c.  by  rirtue  of  wfaichhe  entered,and  was  feifed,  &c« 
and  that  being  fo  feifeil,  &c.  at  the  laid  times  when,  &c.  being 
times  nji>ken  occa/ion  required^  he  entered  into  the  locus  in  quo  in 
order  to  dig,  take,  and  carry  awayy  and  did  then  and  there 
dig,   take,   and  carry  away   the  faid   turf  in  the   declaration 
mentioned,  the  fame  being  then  found  in  and  upon  the  faid  clofet 
to  be,  and  which  afterwards  was  ufed  and  fpent  in  and  upon  his 
{aiA  cuftomary  tenement,  &c.  for  the.  purpofe  of  maUng  two 
grafs  plots  in  the  faid  garden,  ptrccl  of  the  fame  as  afore(idd» 
for  the  improvement  thereof  i  the  fame  turf  being  Uien  and  there 
fit  and  proper  to  be  fo  ufed  and  fpent,  and  being fucb  quantity  as  the 
,  occafion  required^  as  he  lawfully  might  for  the  caufe  aforefaid,  &c« 

The  2d  fpecial  plea  alleged  more  generally  die  fame  right  in  the 
cuftomary  tenants  to  dig,  take,  and  carry  away  the  turf  to  be 
•  ufed  and  fpent  in  and   upon  their  cuftomary  tenements,  &c. 

in  and  fir  the  improvement  of  the  gardens^  parcels  of  the  fame  re- 
C  ^^3  ]  fpe£tively;  without  confining  the  improvement  to  the  making 
and  repairing  of  grafs  plots  therein.  The  3d  fpecial  plea  al- 
leged a  Gmihur  right  in  the  cuftomary  tenants  to  dig,  take  and 
carry  away,  to  be  ufed  and  fpent  in  and  upon  their  cuftomary 
tenements,  fir  the  purpofe  of  mating  and  repairing  the  hanks  and 
mounds  in,  of  and  fir  the  hedges  and  fences  thereof  ^etfeCtWelj^ 
fuch  turf,  covered  with  grafs  fit  for  the  pafture  of  cattle,  as  hath 
been  fit  and  proper  to  be  fo  ufed,  every  year,  at  all  times  of  the 
year,  as  ofien,  and  in  fuch  quantity  as  occafion  hath  required*  A 
4th  fpecial  plea  laid  the  cuftom  ftill  more  generally  to  be  for 
the  cuftomary  tenants  to  take  the  turf  from  the  locus  in  quo  as 
often  and  in  fuch  quantity  as  the  occafion  required,  to  be  ufed 
and  fpent  upon  their  cuftomary  tenements  refpedively,  y^r  the 
improvement  thereof  To  all  the  fpecial  pleas  there  was  a  gene- 
ral demurrer,  and  joinder. 

Con^f  in  fupport  of  the  demurrer.  The  right  fet  up,  un- 
limited in  its  nature,  and  undefined  in  its  terms,  goes  to  the  de* 
ftnsQion  of  the  whole  common.  It  is  not  even  confined  to  an- 
iient  gardens;  for  it  is  prefcribed  for  every  cuftomary  tenement 
having  agardenfarcel  of  the  fifties '  which  may  include  a  garden 

recent- 
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Tccendy  made.    The  turf  may  be  taken  at  a//  times  of  the  year 
for  the  making  and  repairing  graft  plots  in  fuch  garden  \  which 
may  comprife  tlje  luhde  garden,  the  extent  of  which  need  only 
be  limited  by  the  cuftomary  tenement  itfelf  and  it  appurtenances. 
It  nuy  be  taken  when  oceafton  requires  %  of  which  the  tenant  is 
to  be  the  judge.    It  is  fir  the  improvement  ihererf;  a  term  of 
very  large  and  doubtful  fignification,  whicb  may  include  all  of* 
namental  improvements.     And  the  right  is  claimed  for  tenants 
and  occupiers  as  well  as  for  cuftomary  tenants.     The  cuftom 
ftated  in  the  fecond  and  fubfequent  fpecial  pleas  is  ftill  more 
general   and  obje£lionable  ;  extending  to  taking  turf  for  the 
making   and   repairing  of   banks  and   moundsj    hedges  and 
fences^  and  for  the  improvement  of  the  cujlomary  tenements,  gene- 
rally.   The  common  law  right  of  a  commoner  is  confined  to 
the  taking  of  the  grafs  by  the  mouths  of  his  cattle  (j).  which 
right  muft  be  deftroyed  if  the  cuftom  fet  up  can  exift :  but  it  is 
a  ftrong  argument  againft  its  legalityi  that  no  cuftom  to  the 
like  extent  is  recognized  in  the  books.     In  The  Dean  and  Chgp^ 
tor  of  Ely  v.  Warren  {b)^  it  was  confidered  by  Lord  Hardwicke 
that  a  right  in  the  tenants  of  a  manor  to  dig  turf  in  the  eitenfive 
fen  lands  of  Cambridgefbire^  though  it  might  be  confidered  in 
fuch  landSf  which  often  lie  under  watier  for  fereral  years,  to  be 
no  more  than  <a  compenfation  to  the  copyholder  for  the  lofs  of 
his  profit  by  grazing  them^  would  be  a  very  odd  cuftom  if  ap- 
plied to  any  other  fml.    The  right  of  turbary  is  indeed  very 
frequent :  but  that  might  be  fuppofed  to  arife  from  neceflity  in 
rimes  when  other  fuel  was  not  eaGly  procured ;  but  even  tbatf 
as  Lord  Hardwicke  obferves  in  the  fame  cafe,  is  confined  to  fuch 
a  quantity  as  is  fufBcient  for  the  houfe  {c)  to  whitfh  the  com- 
mon is  appendant.     And  he  confidered  it  as  a  great  abfurdity  to 
lay  the  cuftom  not  only  in  the  tenants  but  in  the  occupants^  who, 
as  tenants  at  will,  could  never  have  a  right  to  take  away   the 
foil  of  the  lord.   -  And  ftill  more  abfard  is  it  to  take  turf  ^f  fir 
fcfiure  for  the  purpofe  of  making  banks  and  fences.     In  Wilkes 
V.  Broadbenf  {d)  a  cuftom  fet  up  for  a  lord  of  a  manor,  and  his 
tenants,  finking  pits  for  collieries  in  the  freehold  lands,  to  lay 

(tf)  Vide  45  Ed,  3.  25,  26.  and  Sro,  Common^  48.  cites  la  H,  %• 
a.  aod  vide  13  H.  8.  i5«  i6, 

(h)  a  Jiik.  189.  {e)  Vide  Tyrringiam'%  cafe,  4  Rep.  3  J. 

{d)  2  Stra.  Z224.  v^d  I  Wiff  63* 

H  3  and 
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ito6.  and  comtinuc  the  rubbifli  and  materials,  &c.  on  the  lands  of 
-  cuftomary  tenants  near  the  pits,  was  holden  Toid,  as  unrcafon- 

.  dgainfi  ^^^^  ^"^  arbitrary,  and  tending  to  defeat  the  copyholder  of  the 
"WiLLBs.  whole  profits  of  his  land,  and  to  deftroy  his  cftate :  and  there 
it  was  laid  down,  that  if  any  part  of  the  cuftom  be  bad,  it  k 
void  for  the  whole.  So  here  this  cuftom  is  unreafonable ;  for 
It  tends  to  defeat  the  purpofes  for  which  the  common  was  made, 
and  to  deftroy  the  whole  eftatc. 

^    .  La^es^  contra,  contended  that  the  cuftom  was  neither  in- 

/^o^fiftent  with  the  right  of  common,  nor  unreafonable,  nor 
uncertain.  i/7,  However  inconftftent  it  may  appear  in  the  ab- 
ftraft,  it  appears  that  from  all  time  it  has  cxifted  in  fa£l  con- 
currently with  the  right  of  common.  It  is  in  its  nature  no 
more  inconfiftcnt  with  the  right  of  common  than  the  acknow- 
ledged right  of  turbary;  and  Ld  Coke  (a),  in  enumerating  the 
feveral  forts  of  common,  mentions,  in  addition  to  that  of  tur- 
baryj  that  of  digging  for  coals,  minerals,  and  the  like ;  in  al| 
Vhich  the  foil  itfelf,  as  Blachfione  (*)  obfenres,  is  loft  to  the 
the  lord  ;  whereas  here  it  is  only  transferred  from  one  part  of  the 
manor  to  another.  iSo  in  Duberley  v.  Page  {c)  the  tight  of  the 
tenants  pf  a  manor  to  dig  gravel  and  fand  on  the  waftc  was 
found  for  them  j  and  this  was  not  denied  in  Shakefpear  v.  Peppln 
(d)t  or  in  Peppin  v.  Skahfpear  (^),  to  be  a  valid  cuftom.  This 
is  not  ftrongerthan  the  cafe  of  Hopkins  v.  Robhfon  {f)^  where 
a  prefcription  for  the  tenants  to  have  folam  pajturam^  in  exclu- 
fion  of  the  lord,  was  holden  good.  But  non  conftat  there  is  aoy 
^  [1^6]  .    right  of  pafture   in  this  cafe   but  fubjeft  to  the  other  right- 

2dlyy  The  leafonablenefs  of  this  cuftom  muft  depend  upon  the 
degree  of  its  interference  with  the  lord's  rights ;  for  he  is  the 
only  perfon  who  can  objeft  to  it.  But  it  is  a  good  confidera- 
tion  as  to  him  thit  the  cuftom  tends  to  the  improvement  of  the 
lord's  owneftate  in  the  hands  of  the  tenants ;  of  which  he  will  have 
the  benefit  either  in  the  ihape  of  increafed  fines  on  the  deaths 
of  the  tenants,  if  the  fines  be  uncertain  and  dependant  on  the 
value  of  the  copyholds,  or  at  any  rate  upon  the  forfeiture  or  re- 
verter of  the  eftate.  And  it  is  material  to  obferve,  that  the 
right  can  only  be  legally  cxercifcd  where  there  i$  an  improve-^ 

{a)  Co.  Lit.  1 22.      [b)  2  Black.  Com.  c.  3.  tit.  3.      {c)  2  TarmRep* 
J91.       (d)  6  Term  Rep.  741.       {e)  Ibid.  748.       (f)  2  Leif^  a. 

6  X  ment 
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ttunt in/a ff  of  the  cuftcmary  tenement ;  of  which  the  lord  can*        1806. 
not  juftly  complain.     As  to  the  obje£^ion  that  the  cuftom  is  not        — — 
alleged  to  be  confined  to  the  improvement  in  this  manor  of  an^      w  ilsoic 
ctent  gardens ;  lupponng  that  were   matenal,  which  does   not     Willis. 
feem  to  be  neceiTary  for  the  reafon  lafl:   mentioned,  yet  upon 
thefe  pleadings  it  mu(t  be  fo  underftood  ;  for  it  is  laid  that 
*'  every  cuftomary  tenant  of  every  the  aforefaid  cujlomary  tenr" 
ments^  having  tl  garden  parcel  ofthefame^  have  immemorialiy  dug, 
&c«  turf  to  be  ufed  upon  their  faid  cudomary  tenements ^or  ih: 
purpofe  of  making  grafs  plots  in  the  gardens^  parcels  of  the  fame  J* 
Now  this  cuftom  could  not  have  been  ufed  immemorialiy  for  the 
purpofe  of  improving  the  gardens^  parcels  of  the  cuftomary  tc- 
nementSt  if  fuch  gardens  had  not  exified  immemorialiy.    [All 
the  Court,  however  denied  this  conftruAion  of  the  cuftom,  as 
laid }  and  confidered  that  it  was  claimed  for  any  garden,  parcel 
of  the  cuftomary  eftate,  whether  ancient,  or  not ;  they  laid  ftrefs 
on  the  words,  <*  having  a  garden^*  and  <<  for  repairing  grafs  plots  in 
ihe  gardens  /"  not  even  faying  the  fame  gardens,  or  ancient  gar- 
dcns.3    As  to  the  3d  fpecial  plea,  he  obferved,  that  the  right       t.  '^7  J 
churned  was  nothing  more  than  a  fpecies  of  hedge-bote,  which 
every  tenant  enjoyed.  -  It  was  to  protefi  the  property,  and  pre- 
serve the  boundaries  of  the  land,  which  was  both  convenient 
and  reafonable.     [Lord  Ellenhorough  afked  if  there  were  any  in-- 
ftance  in  the  books   of  a  cuftom  to  take  away  the  foil  of  the 
lord  to  make  bounds  and  banks  for  the  tenant's  eftate ;  and 
efpecially  to  take  that  which  was  fit  for  the  better  purpofe  of 
pafture,  and  apply  it  to  common  and  inferior  purpofes  ?]     The 
Court  then  prefled  him  as  to  the  uncertainty  of  tHe  cuftom  aS 
laid.     They  afked  what  was  meant  by  the  word  improvement ; 
whether  as  applied  to  land  it  was  not  always  confined  to  agricuU 
tural  purpofes  ?     They  obferved  that  the  claim  was  to  take  the 
turf  Hvhen  occa/ion  required  /  and  afked  whether  any  precedent 
could  be  produced  of  pleading  in  fo  loofe  a  manner  the  claim  of 
any  fpecies  of  agricultural  improvement :  the  oecafton  here  was 
not  confined  to  agricultural  purpofe^  \  it  might  be  for  the  pur-. 
pofe  of  building  a  fummer-houfe.     It  was  not  confined  Wnecej* 
fary  repairs ;  it  would  extend  to  any  fanciful  repairs.     (No  an- 
fwer  being  given  to  thefe  fuggeftions) 

Lord  £LLEMBoiiot7CH  C.  J.  faid,  A  cuftom,  however  ancient^ 
mujft  not  be  indefinite  and  uncertain :  and  here  it  is  not  defipcd 

H4  Wha^     , 
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1 806;       what  fort  oi improvement  the  cuftom  extends  to :  it  is  not  ftated  to  be 

JTj  *"  ^c  ^ay  of  agriculture  or  horticulture :  it  may  mean  all  foKS 

agamfi  tancitul  improvements}  every  part  of  the  garden  may  be 

»WiLi.as.     converted  into  grafs  plots,  and  even  mounds  of  earth,raifcd 

and  covered  with  turf  from  the  common ;  there  is  nothing  to 

reilrain  the  tenants  from  taking  the  whole  of  the  turbary  of 

C  ia8  ]      t^c  common  and  deftroying  the  pafture  altogether.     A  cuftom 

of  this  defcription  ought  to  have  fome  limit ;  but  here  there  is 

no  limitation  to  the  cuftom,  as  laid,  but  caprice  and  fancy. 

Then  this  privilege  i^  claimed  to  be  exercifed  when  occajwn  rr- 

quires.     What  defcription  can  be  more  loofe  than  that  ?    It  is 

not  even  confined  to  the  occafions  of  the  garden.    It  refolves 

itfelf,  therefore,  into  the  mere  will  and  pleafure  of  the  tenant, 

which  is  inconfiftent  with  the  rights  of  all  the  other  commoners, 

as  well  as  of  the  lord.    The  third  fpecial  plea  alfo  is  vaftly  too 

indefinite :  it  goes  to  eftablifli  a  right  to  take  as  much  eJL  the 

turf  of  the  common  as  any  tenant  pleafes  for  making  banks  and 

mounds  on  his  eftate  \  it  is  not  even  confined  to  purpofes   of 

agriculture.     All  the  cuftoms  laid  therefore  are  bad,  as  being 

too  indefinite  and  uncertain. 

The  other  Judges  concurred. 

Judgment  for  the  Plaintiff. 


TuefJdy    •  Wilson  4!fftf/w/?  Knubley. 

Jam.  aSth. 

An  a6kio&  of  ^PHIS  was  an  zGCion  of  covenant,  wherein  the  plaintiff  de- 

9ovemamt  docs  clared  againft  the  defendant  as  furviving  devifee  ef  the  lanisy 

no^'^«P®»  ftcof  John  lunvftm  deceafed,  there  being  no  heir  of  the  fmi 

U  M^  c   I  *  T^  ^•^  ^^^  ^^*^  whcKas  by  indenture  of  releafcj^  made  the  6th 

againft thcd«.  of  Feb.  1798,  between  J*  L.of  the  one  part,  and  die  plain- 

wifcc  of  land  f\ff  ©f  jhe  other,  it  was  witneffed  that  in  conGderation  of  1050/. 

to  recover  <tt-  ^^j^  ^^  y^  ^^^  ^^  Conveyed  to  the  plaintiff  in  fee  certain  free- 

breach  of  co-  hold  meffuages  and  lands,  &c.  at  Wlgton,  in  Cumberland^  (de« 
venant  made  fcribing  them);  and  J.  Zr«,  for  himfelf  and  hir  hetr/^  covenanted 
foffbutthe  *^"^  *^  plaintiff,  her  heirs,  &C.,  that  he  was  the  true  and 
remedy  theie-  lawful  owner,  and  feifed  in  his  own  right  of  a  perfe£k  and 
by  ^ivra  is     indefeazible  eftate  of  ioheritanice  in  fee-fimple  of  and  in  the 

^rf^h^e        ^t"?]  feme 
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fame  premifesi  without  any  incumbTance  thereon,  &c.  to  alter,        i8o6. 

i«flen,  or  defeat  the  fame.     The  plaintiff  then  affigned  for  a        -^ 

breach,  that  the  fald  J.  Z.  was  not,  at  the  time  of  making  the       aralnfi 
faid  indeature  and  conveyance,  the  true  and  lawful  owner  of    Khuilst* 
the  premifes,  uor  was  feifed  in  fee  of  an  indefeazible  eftate  of 
inheritance  in  the  fame,  &c.,  nor  had  authority  or  right  to  con- 
vey the  fame,  &c.  to  the  plaintiff  in  fee  *,  by  means  of  which 
the  plaintiff  was  piit  to  divers  cofts,  charges,  and  expences, 
viz.  looo/.  in  defending  an  eje£lment  brought  by  J*  D.  on  the 
demife  of  J.  G.  &c.  agaihft  her  to  recover  an  undivided  third 
part  of  the  premifes,  the  faid  J.  G*  being  entitled  thereto ;  and 
in  the  purchafe  of  fuch  undivided  (hare  \  and  in  making  fads- 
fa£tion  Uft  the  rents,  &c.  of  fuch  (hare,  while  the  plaintjff  held 
the  fame  under  the  faid  indenture,'  &c.     And  then  the  plaintiff 
averred  that  J.  L.  died  without  heirs ;  and  that  the  faid  J.  L.  in 
hislifetim^y  and  the  defendant  devi/ee  as  aforefaid,  (ince  his 
death,  Aough  recjuefted,  had  not  kept  the  covenants  fo  made 
by  the  (aid  jf.  L.  for  himfelf  and  his  heirs  with  the  plaintiff, 
but  has  refufed,  &c.  to  her  damage  of  looo/.    To  this  th^ro 
was  a  demurrer,  a(figning  for  fpecial  caufes,  that  the  plaintiff 
has  declared  againft  the  defendant  as  furviving  devifee  of  J,L. 
deceafed,  upon  breaches  of  covenant  fuppofed  to  have  been 
committed  by  him  in  his  lifetime,  and  has  mt  joined  th^  heir  of 
the  faid  J.  L.  in  the  fuit :  and  for  that  it  appears  by  the  de- 
claration that  the  aAion  is  not  brought  againft  the  defendant  as 
fuch  dewfee  in  refpedi  of  any  obUgation  or  other  debt  due  from 
;he  tcftator  to  the  plaintiff,  but  in  refpe£l  of  certain  covenants    «[  130  3 
of  die  teftator,  fuppofed  to  have  been  entered  into  and  broken 
by  him :  and  for  that  it  is  uncertain  what  damages  the  plaintiff 
has  fuftained,  or  may  be  able  to  prove  by  reafon  of  fuch  breaches 
of  covenant :  and  for  that  it  is  not  averred  or  (hewn  that  any 
lands,  &c..  which  were  of  the  faid  J,  L.  at  the  time  of  his 
death  have  come  to  the  defendant,  or  been  in  his  hands  as  fuch 
devifiee,  out  of  which  he  may  fatisfy  the  damages,  if  any  (hould 
be  recovered  againft  him  as  fuch  devifee  by  reafon  of  the  fup- 
pofed breafih  of  covenant,  &c*  joinder,  and 

Taies^  in  f|ipport  of  the  demurrer.  The  cafe  of  Djke  and 
another  ariminiftrators  v.  Sweeting  (a),  which  was  mentioned 
as  ao  authority  in  fupport  of  (he  action  when  this  cafe  was  caUed 

{a)  miles,  58;, 

on 
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iSctf*  <>n  laft  term,  does  not  apply;  for  duit  was  cevefuad  againft  ail 
inr,  which  lay  at  xx>ininon  law,  and  did  not  want  the  aid  of 
the  ftat.  3  IF.  is^M,  r.  14.  But  at  common  law  no  a&ion 
either  of  coTcnant  or  debt  lay  againft  a  deviCee  of  land ;  for  the 
devifee  taking  by  piurchafe  was  not  bound  by  the  centralis  of 
the  teftator.  That  ftatute,  which  was  made  in  aid  o{  the  ftat. 
27  Eli%,  €•  4.  againft  fraudulent  conyeyances  to  defeat  creditors, 
fat'  the  firft  time  fubje&ed  the  debtor's  lands  to  the  procefs  of 

'  his  creditors  in  the  hands  of  the  devifee :  but  that  is  a  fpecial 
remedy,  which  muft  be  ftri£lly  purfued.  For  though/  1.  of 
the  ftat*  of  W.  (s^  M*  avoids  dcTifes  generally,  as  againft  credi- 

^  tors,  yet  the  preamble  only  fpeaks  of  devifes  made  to  defraud 
cndaiors  hj  bond  and  othir  fpicuJtiis  of  their  juft  diks :  and  the 
3d  fc£tion  limits  the  remedy  given  to  creditors  \  for  it  enads 
that,  ^^Jor  the  means  diat  fuch  creditors  may  be  enabled  to  re- 
[  131  ]  cover  their  faid  dehs  in  the  cafes  before  mentioned,  every  fuch 
cveditor  ihall  and  may  have  and  maintain  their  aUknt  rfddi 
upon  the  faid  bonds  and  fpidabies  againft  the  heirs  at  law  <^  fuch 
oUigors  zxA  fuch  devijies  jdntly.  adly,  He  contended  that  at 
uny  rate  the  aAion  would  not  lie  againft  the  devifee  alone  with* 
out  joining  the  heir  \  for  no  fuch  remedy  at  law  was  givte  by 
the  ftatute,  and  a  cafus  omifTus  could  not  be  fupplied  by  the 
averment  that  there  was  no  heir.     The  devifor  might  have  died 

-  poflefled  of  other  lands,  and  the  prefent  defendant  would  only 
be  liable  to  his  proportion  {a). 

Woodi  contr^,  contended  that  the  adlion  of  covenant  was 
within  the  meaning  and  equity  of  the  ftatute,  being  as  much 
within  the  mifchief  to  be  remedied  by  it  as  the  a£lion  of  debt. 
The  general  obje£l  of  the  ftatute  was  to  make  the  devifee  liable 

•  to  attfwcr  for  thofe  aflets  which  would  have  been  liable  in  the 
bands  of  the  heir,  if  they  had  been  fuflfered  to  defcend :  and  as 
covenant  would  lie  in  fuch  a  cafe  againft  the  heir,  according  n> 
D^  V.  Sweetifigt  fo  by  an  equitable  and  reafonable  confbuc* 
tion  of  the  ftatute  it  fliould  lie  againft  a  devifee.  The  aA  was 
levelled  againft  fraudulent  devifes^  and  the  remedy  'could  not 
have  been  meant  to  be  confined  to  a  particular  fort  of  adion, 
:whichmuft  in  many  inftances  defeat  the  objed^.  It  recites  that 
<*  it  is  not  reafonable  or  juft  that  by  the  pradice  or  contrivance 
^  of  any  debtors^  their  creditors  fhould  be  defrauded  of  .their 


{a)  Vide  Smu  v.  Edwards^  3  Ad.  693^. 
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*'  juil  debts ;  nevcrthclcfs  It  hath  often  happened  that  fcrcral 
••  pcrfons  having  by  hondi  and  other  fpecialties  bound  them/elves 
*•  and  their  heirj^  and  have  afterwards  died  feifed)  &c.  have,  to 
*«  the  defrauding  of  fuch  their  creditors,  devifed  the  fame,** . 
&c.  /or  remedying  of  which  it  abfolutely  avoids  as  fraudulent  all 
fuch  devifes^  againft  fuch  creditors.  The  a^ion  of  debt  fpoken 
of  in  the  3d  claufe  is  merely  put  by  >vay  of  inftance  and  ex- 
ample. The  aft  fpeaks  of  debtors  having  bound  themfelves  and 
their  heirs  by  bonds  and  other  fpecialties^  not  confining  it  to  fp^ 
cific  legal  debts.  Now  here  the  plaintiff  is  as  meritorious  a 
creditor  as  if  he  had  advanced  his  money  on  the  fecurity  of  a. 
bond.  If  the  lands  had  defcended,  there  is  no  doubt  that  the 
heir  would  have  been  liable  in  damages  for  the  breach  of  cove- 
nant :  nor  can  it  be  denied  that  the  devifee  would  have  been 
jointly  liable,  if  a  collateral  bond  had  been  given  by  the  teftator 
for  the  performance  of  covenants;  and  yet  in  fuch  aAion 
damages  only  are  recovered.  But  the  legiOature  could  never 
have  contemplated  thefe  diftinflions  when  profefling  to  give  a 
remedy  againft  fraud.  Many  cafes  have  been  ruled  to  be  within 
the  equity  which  are  not  within  the  letter  of  ftatutes.  Co* 
Ltt.  24.  b.  gives  the  rule  where  it  is  within  the  fame  mifchief : 
Plofud.  59.  applies  it  to  ftatutes  made  for  the  redrcfs  of  falfe 
covin,  and  to  give  a  fpeedier  remedy  to  right ;  to  fuch  as  are  in 
advancement  of  juftlce,  and  beneficial  to  the  public  weal:  and 
by  GoocVs  cafe,  5  Rep.  60.  z€ts  made  in  prevention  or  fuppref- 
flon  of  fraud  ought  to  have  a  favourable  interpretation  i  and 
that  was  applied  to  the  ftat.  13  £/rz.  c.  5.  principally  becaufe  it 
provides  generally,  as  the  z€t  in  queftion  does,  that  the  eftate 
as  to  the  creditor  ftiall  be  void.  So  the  ftat.  4  Ed^  3*  ^-  7*  en- 
titled, "  Executors  (hall  have  an  aBion  of  trej^fs  for  a  wrong 
done  to  their  teftator,"  reciting  that,  **  in  times  paft  executors 
had  not  had  aBions  for  a  trejpafs  done  to  their  teftators,  as  of 
goods  of  the  fame  teftators  carried  away  in  their  life,  and  fo 
fuch  trifpojfes  have  hitherto  remained  unpuniflied,''  ena£ls, 
*<  that  the  executors  in  fuch  cafes  (hall  have  an  action  againft 
the  irefpajfers  and  recover  damages,**  &c- :  yet  it  was  holden  {a) 
in  the  Exchequer  Chamber  that  an  executor  fliall  have  an  ac- 
tion upon  the  cafe  de  bonis  teftatoris  come  to  the  hands  of 
another,  and  by  him  converted  to  his  own  ufe,  &c.  hy  the 
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1 8o6.       ^qyity  rf  tie  fiatuUk    adly .  The  alTegation  that  the  teftalor  had 

— —        no  hetr,  (being  in  truth  a  natural  child,}  is  fufficient  to  warrant 

WiLtoM      the  fuing  the  devifee  alone:  and  fo  Lord  ChanoeUor  Caiuper 

KiiuBLBT.    ^^ug"^^  lA  Gawkr  y.  JTade  (a),  thou^  he  Held  that  the  heir, 

where  there  was  one,  muft  be  made  a  party,  notwithftandii^ 

he  had  no  real  aflets  by  defcent.    [LawrePict  J.    May  it  not  be 

inferred  from  that  cafe,  that  Lord  Cawper  thought  if  there  had 

been  no  heir  it  would  have  been  a  reafon  for  the  crtditor's  going 

into  equity  ?] 

Tatis^  in  reply,  referred  to  Wejlfaling  y.  Weftfiding  (^)j  as  a 
cafe  where  a  conftruAion  had  been  put  upon  this  ftatute ;  but 
Lord  Hardmdu  there  relied  on  the  mmrds  being  (ii£Einently 
large  to  extend  the  remedy  of  the  ftatute  to  the  cafe  then  before 
him,  which  was  clearly  uridiin  the  mifchief  of  it,  and  Aerefore 
he  would  not  narrow  them. 

Lord  Ellenborough  C.  J«  The  gricYance  now  complained 
of,  how  great  foeYcr  it  may  be,  exifted  at  common  hw  down 
to  the  period  of  the  ftat.  3  W.isf  M.^  by  which  ftatute  the 
devifee  is,  for  the  firft  time,  made  chargeable  jointly  with  the 
heir  for  the  debts  of  his  teftator  in  refpeA  of  lands  dcYifed  to 
£  134  3     him.     I  agree  with  the  plaintiflTs  counfel,  that  the  gricYance 
recited  in  the  preamble  of  the  a£l  would  have  led  one  to  fuppofe 
-that  the  legiflature  meant  to  haYe  given  a  larger  remedy  than 
the  a£lion  of  debt.    For  it  recites,  &c.'  and  by  /  a.  it  fays, 
that  all  wills,  &c.  (hall  be  deemed  fraudulent  and  yoid  as 
againft  fuch  creditors:  but  when  they  come  to  provide  the 
means  whereby  the  creditors  are  to  be  remedied,  they  are  more 
limited  than  the  grievance  recited.    For  /.  3.  fays,  ^fir  tbe 
means  that  fuch  creditors  may  be  enabled  /•  recover  their  faid 
Jekip  that  in  tbe  cafes  before  mentioned  every  fuch  creditors  (hall 
have  their  oBsons  tf  debt  upbn  the  faid  bonds  and  fpedalties," 
&c.    If  it  had  only  faid  that  they  fliould  have  their  affionst 
without  more,  there  would  have  been  ground  for  going  the 
length  of  the  argument  of  the  plaintiflTs  counfel ;  but  the  legif- 
lature have  ezprefsly  limited  the  means  of  recovery  by  fuch 
creditors  to  anions  of  dAt.  .  Suppofing  therefore  that  we  could 
go  to  the  extent  of  faying  that  an  averment  of  there  being  00  heir 
is  equivalent  to  joining  the  heir,  where  there  is  one,  in  the  ac« 
tion  \  fuppofing  we  could  get  over  that  difficulty  \  how  could 

(«)  1  P.  JVmt,  loo.  {b)  3  AtL  4do. 

we, 
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we^  Gonftniing  a  comparatively  recent  zBt  pf  parliament  where  >  1606. 
a  particular  remedy  is  given  by  off  ion  ofdek  on  bonds  and  fpe- 
cialticst  where  no  remedy  was  before,  extend  it  to  aftions  of 
covefumt^  It  is  faid»  however,  that  the  ftatute  being  made  in  Kmuilit. 
advancement  of  juftice  and  fupprei&on  of  fraud,  ought  to  be 
steaded  by  equiuble  conftru&ion  to  meet  the  grievance ;  and 
die  conftm&ion  which  has  been  put  upon  the  ftat.  4  Ed,  3*  c.  7. 
is  relied  on.  But  that,  it  mttt  be  remembered,  is  a  very  an- 
cient ftatute  pafled  at  a  period  when  no  gr^t  precifion  of  Ian* 
guage  prevailed  \  and  the  body  of  the  tSt  does  not  fpeak  of 
a3wis  oftrejpqfs^  though  the  inftance  put  is  proper  for  fuch  an 
action  i  but  it  fpeaks  of  adions  fir  a  trej^afs  done  to  the  tefta-  [  >  J5  ] 
Soi^s  goods  ;  and  it  ena&s  that  executors  in  fuch  cafes  (hall  have 
an  aBion  dgmifift  the  tnfpaffirs  /  apparently  ufing  the  word  trefi 
pafs  as  meaning  a  wrong  done  generally,  and  the  tnfpajfers  as 
rtn'ong''doers{a) :  it  does  not  fpecify  the  nature  of  the  ^Aion.. 
The  words  ther^ore  were  capable  of  letting  in  a  conftru&ion 
which  met  the  mifchief  intended  to  be  redrefled.  But  we  can- 
not bring  within  the  equity  of  the  flat,  of  W*  (^  M.^  a  remedy 
which  the  legiflature  have  almoft,  as  one  may  fay,  in  exprefs 
terniis  excluded  i  for  it  fays  what  lA<  means  of  luch  creditors 
recovering  their  /aid  debts  (hall  be,  and  in  ftating  thofe  means  - 
it  only  gives  the  affion  ef  debt.  To  extend  it  therefore  to  the 
adion  of  covenant  would  be  to  legiflate  and  not  to  conftrue  the 
aA  of  the  legiflature*   ^ 

Gross  J.  At  common  law  neither  debt  nor  covenant  lay 
jagatoft  the  devifee :  but  the  legiflature  have  given  a  remedy 
againft  him  by  the  ftat.  ^W.ts^  M.\  that  remedy  however  is 
cxpreis,  and  is  confined  to  the  adion  of  debt.  And  though  the 
word  J^cialties  be  ufed  as  well  as  bonds,  yet  conftruing  the  whole 
together  it  muft  be  confined  to  fuch  J^cialties  on  which  the 
flffion  of  debt  lies.  And  whoever  looks  at  the  ftatute  attentively 
wtH  fee  that  fuch  muft  have  been  the  intention  of  the  legifla- 
ture :  for  it  fpeaks  all  through  of  debts  s  but  a  mere  breach  of 
corenant  cannot  b^confidtred  as  a  debt.  As  to  the  argument 
drawn  from  the  conftrudion  put  upon  the  ftat.  ^Ed.^*  <ny 
jord  has  given  a  clear  anfwer  to  it. 

Lawrence  J.  This  is  an  attempt  to  extend  die  remedy 
given  by  4he  ftat*  ^W.^M.  againft  devifees  to  another  form 


{a)  Vide  Pepoe*%  cafci  9  Rep.  78.  akb. 
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of  .a£lion  than  what  is  exprefslj  given  by  that  ad*.   But  though 

we  Ihould  be  glad  to  give  the  (latute  all  poflible  cStCt  in  fup* 

preOioQ  of  the  fpecies  of  fraud  againft  which  it  was  levelled  as 

far  as  it  will  admit  of,  yet  it  will  not  admit  of  this  extenfion. 

For  in  the  very  prearabid  it  fpeaks  of  the  praflice  or  contrivance 

of  Jehtors  to  defraud  their  creditors  of  their  juft  debts  by  devifing 

away  their  lands^  &c.  in  fuch  manner  as  fuch  creditors  have 

loft  their  yjj/W  debts ;  and  afterwards  it  proceeds  to  point  out  the 

means  whereby  fuch  creditors  may  be  enabled  to  recover  their 

/aid debts:  and  then  ena£lsj    that  in  tie  cafes  before  mentioned 

every  fuch  creditor  (hall  have  his  aSIion  of  debt,  &c.  againft'  the 

heir  of  fuch  obligor  and  fuch  devifee  jointly.     All  through  it 

fpeaks  of  debts,  which  muft  mean  exifting  debts.     But  what  is 

this  ?    it  is  an  aflioh  of  covenant  to  recover  damages  for  a  breach 

of  the  teftator's  covenant  to  make'  a  good  title  to  an  eftate ;  and 

part  of  the  damages  fought  to  be  recovered  is  the  amount  of  the 

cofts  and  expences  of  defending  an  ejectment  brought  againft 

the  plaintiff  by  the  owner  of  the  eftate  who  recovered  it  i  which 

never  could  be  confidered  as  a  debt  due  from  the  teftator  at  the 

time  of  his  death  within  the  meaning  of  the  a£t.    Then  as  to 

the  cafe  relied  on  upon  the  conftru£lion  of  the  ftat.  4  EJ.  3. 

the  words  of  that  ftatute  are  very  loofe  ^nd  general,  and  not 

confined,  as  in  this  cafe,  to  any  particular  form  of  a£lion. 

Befides,  in  conftruing  ancient  ftatutes  attention  is  always  to  be 

paid  t6  the  language  of  the  times.    It  fpeaks  of  a  trefpafs  as  of 

a  tvrong  generally }  and  it  ena£ts,  that  the  executors  (hall  have 

an  a^ion,  not  faying  what  form  of  a£lion,  againft  the  trefpajfers, 

meaning  thereby  wrong-doers*     But  here  the  words  giving  the 

form  of  action  are  very  precife;  and  we  cannot  extend  the 

remedy  to  any  other  form  of  a£lion,  although  I  agree  that  it  is 

within  the  mifchief. 

Le  Blanc  J»  I  agree  that  it  would  have  been  better  for  the 
Icgiilature  to  have  extended  the  remedy  to  cafes  like  the  pre- 
fcnt  J  but  I  doubt  whether  fuch  cafes  were  within  their  con- 
templation at  the  time  of  pafTmg  the  a£t  \  and  they  are  admitted 
not  to  be  withm  the  letter  of  it.  The  legiflature  feem  only  to 
have  contemplated  perfons  who  had  bound  thenifelves  in  certain 
fums  by  bonds  and  other  fpccialtics,  which  they  conGdered  as 
debts ,-  and  they  gave  a  remedy  which  was  clearly  only  adapted 
to  fuch  bonds  and  fpccialties.  They  therefore  only  con- 
templated what  were  debts  IlriAly  fo  called,  and  did  not  mean 

*  ta 
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to  extend  the  remedy  agaixift  devifees  to  tKe  recovery  of  damages       1 8o6. 

for  breaches  of  covenants  or  contrails  made  by  their  teftators.        -— 

If  then  we  were  to  bring  this  cafe,  which  is  clearly  not  within      Wilson 

the  v)ords^  within  the  equity  of  the  ftatute,  we  ihould  be  giving    ]^|,yBi^Y, 

it  a  conftroAion  againft  what  appears  to  have  been  within  the 

contemplation  of  the  legiflature,  and  certainly  againfl;  rite  ex- 

prefs  letter  of  the  ad :  though  I  agree  that  it  would  have  been 

better  to  have  extended  the  remedy  to  the  general  mifchief 

recited. 

Judgment  for  the  Defendant. 


C  138  3 

N£WTOKy  AfOgnee  of  Stecfox,  a  Bankrupt,  Tuifday, 

againft  Chantlbr.  -7^"'  *®^^ 

tN  trover  for  certain  goods  and  ftock  in  tradct  late  the  pro-  A  bill  of  falc 
*^  perty  of  the  bankrupt,  which  was  tried  at  the  laft  Summer  to  a  particular 
AlEzes  at  Chefter^  a  vcrdift  was  found  for  the  plaintiff  for  ^^^  cfFcfts  of 
300/.,  fubje^  to  the  opinion  of  this  court  on  the  following  a  trader,  in 
cafe,  truft  to  fa- 

Stitfox^  being  a  maltfter  and  trader,  became  indebted  to  the  ^^^^JH  ^^^^ 
defendant,  a  banker  at  Northwtch^  in  300/.,  and  to  the  plaintiff  the  furplua 
in  690/.,  for  juft  debts,  who  for  recovery  thereof  rcfpLftively  ('^  ^"7)  to  ^ 
fucdout  bailable  proccfs  againft  Stelfix  in  June  1803'    The  ^J Va  oF' " 
defendant's  writ  was  firft  delivered  to  the  (heriff,  who  thrreupon  bankruptcy, 
arrefted  &^^jc  on  the  24th  of  June  1803.     Steijhx^  being  in  aid  of  no 
cuftody  upon  that  arreft,  in  order  to  procure  his  releafc  agreed  *^^"  ^^  * 
to  give  a  bill  of  fale  pf  all  his  goods ^  and  JlocJt  in  trade  to*  the  de-  notwithitand- 
fendant  for  fecuring  the  payment  'of  his  debt,  who  then  dc-  ing  it  was 
dared  that  he  (hould  immediately  put   the   fame   in   force:  K^^^-'*^  by  the 
whereupon  a  bill  of  fale  on  the  faid  24th  of  June  1 803  was  ^^^rarrei 
made  and  executed  to  the  defendant  by  Stelfox ;    by  which  atthtfuitof 
reciting  diat  Stelfox  was  juftly  and  truly  indebted  to  the  de-  the  particular 
fcndant  in- 300/.,  he,  for  tJie  better  and  more  fpecdy  railing  and  f^^'^^'"  f«*^  a 
paying  the  faid  300/.,  granted,  bargained,  and  fold  abfolutely  followed' by 

10  the  defendant  "  all  and  Jingular  his  houfehold  goods  and  furni"  sn  immediate 

change  of 
poficflion.     There  was  another  writ  out  againft  the  trader  at  the  time,  and  he  knew 
that  he  was  in  infolvent  circumftanccs^  but  it  did  not  appear  that  thefe  fa&s  were 
kaovn  to  the  particular  creditor. 

ture^ 
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l8o6*       ^^^'»  nudtyjiook  in  trade ^  and  iffiBs  tohaijheverf  then  femainin^ 
,1     ■  aud  being  in,  upon,  or  about  the  mefliiagt  or  dwelting Jiottfe^ 

NxwTow     malt-kiln,  and  premifes,  which  he  then  inhabited  and  occupied, 
C  IfNTLBK    <^^^^^^  '^^  Rudbeaibi  and  all  oiber  bis  gpods^  cbatuls^  and  tfftai 
r  j/%Q  1     nvhatfoever^  in  nuboft  bands^  cufiodj^  or  poffeffien  fiever  tbt  fame 
iben  tvere,  or  might  be  found,  and  all  bit  ejiate^  rigbtp  tiiUp  and 
intere/l  of,  in,  and  to  the   fame,^  and  every  part  and  parcel 
thereof)  to  have  and  to  hold  all*  and  fingular  the  faid  goods, 
malt,  chattels,  and  ttkfks  whatfoerer  thereby  before  granted,^ 
bargained  and  fold,  or  intended  fo  to  be,  to  the  defendant,  a^* 
bis  own  proper  goods,  &c,  for  ever ;  to  the  intent  and  purpofe 
that  the  defendant,  his  executors^  &c.  Oiould  and  might  by 
fale  and  difpofal  of  all  or  any  part  of  the  faid  goods  and  pre- 
mifes  raife  the  (aid  fum  of  300/.,  together  with  all  reafonablc 
cofts  and  charges  attending  the  fale  and  difpofal  of  the  faid 
goods,  &c.  and  render  and  reftore  the  overplus  bf  the  faid  goods 
and  money  (if  any  be)  unto  him,  Stelfox^  his  executors  or  ad- 
miniftrators."    And  Stelfox  did  diereby  for  himfelf,  his  exe- 
cutors, &c*  warrant  the  faid  goods,  &c.   to  the  defendant 
againft  himfelf  {Stelfox)  his  executors  and  adminiftrators,  and 
againft  all  and  every  other  perfon  and  perfons  whomfoever :  o£ 
which  goods  and  chattels,  the  bill  of  fale  further  ftated  that  he 
had  put  the  defendant  in  full  pofleflion  by  delivery  of  a  knife  at 
the  fealingf  and  delivering  of  thofe  prefents.    The  defendant  on 
the  faid  24th  of  June  1 803,  and  immediately  after  the  execu- 
tion of  the  bill  of  fale,  took  pofleflion  by  virtue  of  the  bill  of 
fale  of  the  property  thereby  afligned,  being  the  property  naen- 
tioned  in  the  declaration,  and  without  lofs  of  time  cau&d  the 
fame  to  be  fold  *,  and  the  proceeds  of  the  fale,  after  fati&fying 
an  extent  before  that  time  duly  iflbed  at  the  fuit  of  the  Crown 
againft  Stelfaat^  amounted  to  300/.     Stelfm  at  the  time  of  exe- 
cuting the  faid  bill  of  fale  knew  that  he  wasin  infolvent  circum- 
ftances  \  but  be  had  not  then  committed  any  z€l  of  bankruptcy* 
r  140  3     On  the  6th  of  July  1803  a  commiflion  of  bankrupt  duly  iflued 
againft  Stelfox  on  the  petition  of  the  plaintiff,  under  which  he 
was  declared  a  bankrupt  \  the  commifl]()ners  being  of  opinion 
that  the  execution  of  the  bill  of  fale  to  the  defendant  was  an  a& 
of  bankruptcy ;  and  the  plaintiff  being  duly  chofen  afiignee,  an 
aflignment  was  duly  executed  to  him  of  the  perfonal  eftate  and 
efic^is  of  the  bankrupt.    The  queftion  was.  Whether  the  plain- 

tiff 
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ilfFwcrc  entitled  to  recover?    If  he  were,  the  verdicl  was  to        1806. 
(lend :  if  not,  a  nonfuit  was  to  be  entered.  — • 

Rlclardfin  for  the  plaintifF.     The  queftion  is,  whether  a  bill     ^^^J^^ 
of  falc  executed  by  a  trader  of  all  his  efFti£ls  to  a  particular    Ch antler. 
creditor  to  fatisfy  his  debt,  rendering  the  furplus  (if  any)  back 
to  the  trader  himfelf,  is  not  an  aft  of  bankruptcy  ?     The  flat. 
1  Jac,  I.  c.  15.  yi  2.  ena£ls,  that  every  trader  who  (hall  "  m.ikc 
^Ti^  fraudulent  grant  or  conveyance  of  his  lands,  goods,  &c.  to 
j^t  intent  or  whereby  his  creditors  may  be  defeated  or  delayed  for 
the  recovery  of  their  juft  debts,  fliall  be  adjudged  a  bankrupt." 
In  the  conftru£lion  of  which  the ^r^wJ  fpoken  of  has  not  been 
confined  to  moral  fraud,  but  any  conveyance  is  a  fraud  within 
the  meaning  of  the  aft,  which  neccflarily  defeats  or  contravei>es 
the  great  objeft  of  the  bankrupt  laws  \  which  ts,  that  when  a 
trader's  affairs  come  to  a  (lop,  he  (hall  not  carve  out  his  whole 
eftate  to  a  particular  creditor,  Iput  it  (liall  be  devefted  out  of  his 
management,  and  placed  in  the  hands  of  truftees  appointed  by 
ftatutc,  for  the  purpofe  of  being  dlftributed  equally  amongft 
all  the  CTcditoTS.     Now  a  conveyance  of  all  a  trader's  property 
muft  ncce(rarily  break  up  his  trade,  and  delay  all  the  reft  of  his 
creditors  till  the  particular  creditor  is  fjtis(ied  ;  and  if  he  be  in-     [  141  3 
folvent,  it  muft  nccefTarily  defeat  them.     The  cafes  of  Miles  v- 
Williams  {a)y    Worfeley  v.  De  Mattos  (*),  Wilfon  v.  Day  (r),  AU 
dcrfon  v.  Temple  (rf).  Law  v.  Skitmer[e)^  Ruft  v.  Cooper  (/),  and 
Butcher  v.  Eajlo  (^),  are  all  full  to  this  purpofe,  and  the  latter 
is  (Irongly  in  point  to  this  cafe.     For  though  Revett  the  trader 
was  not  arretted  at  the  fuit  of  Eajlo^  but  of  another  perfon,  yet 
the  bill  of  fale  was  given  to  Eajlo  as  a  fecurity  for  his  bailing 
Revett  J  then  in  cuftody  under  that  proccfs :  and  it  cannot  make 
any  material  difference  to  whom  the  fecurity  be  given,  as  in 
cither  cafe  it  is  equally  given  by  the  trader  under  the  compul'* 
fion  of  legal  procefs,  and  in  order  to  free  himfelf  from  arreft. 
In  Cox  v.  Morgan  (A),  it  was  indeed  determmed  by  two  Judges 
againft  one  in  C.  B^  that  a  payment  of  a  bill  of  exchange  tp  a 
creditor,   made  under  an  arreft,   was  protefted  by  the  ftat*    • 
19  Geo,  2-  f .  3a.  as  a  payment  "  in  the  ufual  and  ordinary  ccurfi 
cf  trade  and  dealingy*  the  creditor  not  knowing  that  the  debtor 
had  committed  a  previous  aft  of  bankruptcy,  or  that  he  was 

(a)  I  P.  fFm.  251, .       (l)  I  Burr.  476.         (e)  2  Burr.  Say* 
(d)  4  Burr.  aaj^.  {e)  2  Blue.  996.         (/)  Cofvp.  62^* 

ij)  Dottgl.  295.  (h)  %  Bofi  6f  Pull.  3 j^8. 
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1806.  even  !n  infolvcnt  circu'm (lances.  But  at  any  rate  this  is  very 
cliftinguifliable  from  that  cafe,  for  a  bil!  of  fale  of  all  a  trader's 
efFcdis  can  in  no  refpc£l  be  confidered  as  a  payment  within 
that  aft.' 

J.  Clarke^  contra,  ad  nutted  that  the  prefent  queftion  turned 
upon   the  condrudion  of  the  ftat.    i  Jac*  i.  c.  1$-  /•  ^-   ^^ 
material  word  of  which  is  the  vroxA  fraudulent :  but  in  order  to 
afcertain  whether  any  particular  grant  or  conveyance  htfraudu^ 
lent  or  not,  the  court  muft  look  to  the  circumftances  before  and 
accompanying  the  deed,  and  cannot  collcft  it  from  the  infpec- 
tion  of  the  deed  itfelf.     In  WorfeUy  v.  De  Maitos  (a),    Lord 
Mansfield  confidered  the  deed  itfelf  as  equivocal  and  indifferent 
upon  the  face  of  it>  and  he  looked  only  to  the  extraneous  cir- 
cumftances to  decide  whether  or  not  it  were  fraudulent.     Now 
here  no  moral  fraud  can  be  imputed  to  the  tranfa£tion :  the  debt 
bona  fide  due  to  the  defendant  from  Stclfox  was  300/.}  the 
goods  conveyed,  after  fatisfying  the  extent  of  the  crown,  were 
worth  no  more ;  the  defendant  declared  before  the  execution  of 
the  bill  of  fale  that  he  fhould  immediately  put  it  ifi  force,  and 
he  did  fo  as  foon  as  it  was  executed.     In  Wtlfon  v.  Day  {b)  the 
principal  ftrefs  was  laid  on  the  circura (lance  that  there  was  no 
alteration  of  the  pofleffion  after  the  execution  of  the  deed  con- 
veying away  the  trader's  property,  which  was  confidered  as  a 
badge  of  fraud;   and   fo  it   was  in  Lanv  v.  SkinMr  {c).     In 
Butchers.  EaJlo{d)  the  fecurity  was  not  given  \.o  the  creditor 
who  made  the  arrcil ;  and  Lord  Mansfield  laid  ftrefs  on  this, 
that  the  trader  muft  havr  contemplated  at  the  very  time  the  aft 
of  bankruptcy  which  he  committed  within  twenty- four  hours 
afterwards.     And   C9mfton  v.  Bedford  (r)   alfo   went  on   that 
ground.     As  to  the  bill  of  fale  fweeping  away  the  whole  pro- 
perty of  the  trader,  the  fame  effcft  would  have  been  produced 
if  the  defendant's  fuit  had  proceeded  to  judgment  and  execu- 
tion, to  which  no  objeftion  could  have  been  made :  and  it  would 
be  abfurd  that  the  refiilance  of  a  trader  to  a  juft  fuit  fiiould  give 
the  creditor  an  advantage. 

Ricbardfonf  in  reply,  infifted  that  the  very  bill  of  fale  itfelf, 

independent  of  any  collateral  circumftances,  was  a  fraud  upon 

C  ^43  3     ^^  bankrupt  laws  -,  but  if  any  fuch  were  wanting  it  would  be 


(4)  I  Burr.  484* 


(3)  2  Burr.  Siy. 


(r)  2  Bloc.  99& 


ibund 


IN  THE  FoRTT-siXTH  Year  OF  GEORGE  III-  H5 


found  m  the  fad  ftated  that  Sielfox  knew  at  the  time  of  giving        1806. 
the  bill  of  fale  that  he  was  in  infolvent  circumftances,  and  • 

therefore  he  mud  have  intended  to  give  the  defendant  a  pre-       ^^^.^^ 
fercncp  over  his  other  creditors.     The  defendant  Ukewife  muft   Chantlbil. 
have  known  that  by  taking  fuch  a  bill  of  fale  the  infolvency  of  ' 

the  debtor  muft  neceflarily  cnfue,  as  he  could  no  longer  carry 
on  his  trade.  There  is  no  neccffity  for  fraud  in  faft ;  for  in 
Wilfon  V.  Day  {a)  Lord  Mansfield  confidered  the  deed  to  be  very 
fair  as  between  the  parties ;  and  fraudulent  and  void  only  as  it 
tended  to  defeat  the  fyftern  of  the  bankrupt  laws. 

Lord  Ellenborough  C.  J.     This  queftion  arifes  upon  the 
validity  of  a  deed  of  fale  of  all  his  goods  and  (lock  ki  trade 
made  by  a  trader  under  arreft  at  the  fuit  of  the  vendee,  there 
Uii^g  then  another  writ  out  againil  him  at  the  fuit  of  another 
creditor.      The   trader  was  in  infolvent   circumftances,    and 
known  to  himfelf  to  be  fo  at  the  time.     Now  the  execution  of 
fuch  a  bill  of  fale,  under  thefe  circumftances,  has  in  all  the 
cafes  been  confidered,  prima  facie  at  leaft,  as  fraudulent }  and 
k  is  incumbent  on  the  party  who  fets  it  up  to  (hew  fomething 
to  rebut  that  prefumption.     As  a  general  propofition  it  cannot 
be  difputed  that  a  conveyance  by  deed  by  a  trader  of  all  his 
property  to  a  particular  creditor  in  prejudice  to  the  reft  is  an 
ad  of  bankruptcy.     Every  man  muft  be  taken  to  contemplate 
the  ordinary  confequences  of  his  own  TxSi  at  the  time  of  the  z€t 
done.    Here  the  neceflary  efFe£l  of  the  aft  done  was  to  turn 
round  all  his  other  creditors  and  prevent  them  from  purfuing 
their  prcfcnt  ordinary  remedy  againft  him  for  the  payment  of     C  ^44  J 
their  demands,  leaving  them  only  to  look  to  him  for  the  future 
furplus,  if  any.     Being  infolvent  within  his  own  knowledge  at 
the  time,  and  two  writs  out  againft  him,  he  muft  have  con- 
templated bankruptcy  by  means  of  arreft  and  lying  in  gaol  two 
months ;  and  under  thefe  circumftances  he  gives  the  bill  of  fale 
to  one  of  his  creditors,  conveying  all  his  property.     Muft  he 
not  then  have  contemplated  the  neceflary  confequence  of  hid 
own  aft  ?    And  as  fuch  an  aft  muft  have  the  eiFeft  of  defeating 
or  delaying  all  his  other  creditors,  by  ftripping  him  of  all  he 
had  and  difabling  him  from  carrying  on  his  trade,  muft  I  not 
deduce  the  inference  from  it  that  he  meant  to  defraud  all  his 
•ther  creditors.    This  then  conftitutes  an  aft  of  bankruptcy^ 

(tf)  a  Burr.  830.  ^. 

la  and 
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1806.        9ind  cannot  be  didinguiflied  in  principle  from  the  cafe  of  B/4tdh'r 

'        V.  Ea/lo,  where  the  fame  thing  was  done  in  effeft  :  for  the  bill 

Newton      Qf  f^jg  ^^g  there  given  under  the  preflurc  of  legal  procefs, 

Chantlik.  ^'^^"g'^  "^^  *t  ^J^c  f"i'  of  E<t/Iof  who  redeemed  the  trader  from 
the  arrefl  of  another  creditor  by  becoming  bail  for  him.  This 
is  not  like  a  partial  conveyance  only  of  a  trader's  property,  which 
is  open  to  a  different  confideration. 

Grose  J.  When  a  trader  difpofes  of  all  his  property  to  a 
particular  creditor,  it  mud  neceflarily  defeat  all  his  other 
creditors  of  recovering  their  juft  debts:  the  law  therefore  con- 
fiders  the  deed  as  fraudulent  and  void.  This  is  dillinguifliablc 
from  cafes  where  he  conveys  only  a  part  of  his  property. 

La  WHENCE  J.  As  the  neceflary  confequcnce  of  this  deed  of 
conveyance  was  to  take  the  whole  effects  of  the  trader,  which 
C  145  2  the  law  ifays  fliall  bfe  diftributed  equally  amongd  all  the  creditors^ 
and  to  give  them  to  a  particular  creditor,  this  vvirhin  all  the 
cafes  is  an  aft  of  bankruptcy :  and  it  is  not  lefs  the  grant  or 
conveyance  of  the  bankrupt  to  the  prejudice  of  his  other  cre- 
ditors, bccaufe  at  the  time  he  made  it  be  was  under  arrefl  at 
the  fuit  of  the  defendant. 

Le  Blanc  J.  The  principle  of  all  the  cafes  is,  that  if  the 
conve^nce  to  a  particular  creditor  necejfarily  prevent  the  pro- 
perty of  the  trader  from  being  dillrii)uted  as  the  law  rt- cjuircs 
in  cafes  of  bankrupty,  that  is  itfelf  an  ac^  of  bankruptcy.  But 
this  is  attempted  to  be  didinguiflied  from  the  general  cafe,  upon 
the  ground  that  the  fecurity  was  given  to  the  particular  creditor 
at  a  time  when  he  held  the  trader  under  arrefl.  But  I  cannot 
difttnguiih  this  in  principle  from  Butcher  v.  Eajh.  Tlicrc  the 
fecurity  was  given  by  the  trader  when  under  arrefl  5  and  thou'ili 
not  to  the  particular  creditor  who  had  arrefled  him,  yet  to 
another  creditor  by  whofe  means  he  was  liberated,  and  who  on 
that-  condition  became  bail  for  him.  And  that^  having  been 
determined  to  be  an  a6l  of  bankruptcy,  does  aivay  the  only 
ififtin£lion  which  is  pretended  between  this  and  the  general 
r  clafs  of  cafes  where  a  conveyance  of  all  a  trader's  effefls  to  a 

particular  creator  has  been  uniformly  holden  to  be  an  a£l  of 
.  bankniptcj* 

Fottea  to  die  Plaintiff. 
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1  he  King  againjt  Woodcock.  Jm.  2yih. 

S^  Conviaion  on  the  malt  aft,  42  Geo.  3.  c,  38./  30.  ftated  Where  a  pe. 

that  on  the  i^th  o/Mzy  ^^^S  »"  information  was  exhibited  nalty  is  to  be 

before  A.  B.  and  C,  three  juftices  of  the  peace  in  and  for  the  ["for^Tuf- 

county  of  Stiffolk,  by  R.  P.  officer  of  excife,  who  intormed  the  ticcs  of  peace 

faid  juftices  that  tlie  defendant  was  a  maltller  at  H.  in  the  faid  within  accr. 

county,  «  and  fo  being  there  fuch  maltfter,  he,  the  defendant,  ifj"/J^c^ 

mtkin  three  mmths  now  lajl  pafl,  viz.  on  22J  of  May  now  lajt  pqfl,  offence  com- 

at  H.  aforefaid.  did  wet  certain  corn  of  him  the  defendant  tfien  mitted,  upoa 

and  there  making  into  malt,  in  a  certain  ftage  of  operation,  ^^^^^^^"""^ 

(and  10  fet  out  an  offence  within  that  aft)  (a),  contrary  to  the  off.ncc  re* 

fomi  of  the  ftatute ;  for  which  the  defendant  hath  forfeited  turned  bjr 

200/."  &c.     The  conviftion  then  fet  out  the  fummons  to  the  "rtio^n 

defendant  to  appear,  the  evidence,  and  other  proceedings,  and  j^  ought  to 

concluded  with  the  adjudication  of  conviftion.     But  in  fetting  appear  on  the 

out  the  evidence  of  the  offence  it  was  only  ftated  that  the  witncfs  ^*"  °^  ^^* 

dcpofed  ^<  that  the  defendant  at  the  time  of  the  committing  the  ftat/d?n  fuch 

otLnice  mentioned  in  the  faid  information  was  a  maltfter  at  H.  conviaion 

&c.    That  the  witnefs  on  the  zid  ofM2Ly  (not  ftating  in  what  J^*^  }^^  P'®' 

year)  went  to  the  defendant's  malt-houfe  at  H.  aforefaid,  where  Smc"  Tnd 

he  found  a  floor  of  malt  then  in  operation,"   &c.  (and  fo  pro-  if  the  witnefs 

ceedcd  to  ftate  the  faft  of  the  offence).  be  only 

Jlder/on,  amongft  other  things,  objefted   that  the  evidence,  Soned*^* 

as  fet  forth,  did  not  fliew  an   offence  committed  within  tlie  the  month  ia 

time  limited  for  the  profecution.     To  which  which  the 

*Freere,  in  fupport  of  tbe  conviftion,  anfwered,  that  it  was  0!^^^^! 

cxprefsly  fo  ftateil  in  the  information,  to  which  the  evidence  omitting  the 

muft  be  taken  to  refer ;   aifd  tlvat  unlcfs  the  juftices  had  been  ^''"■'  *°^ 

fatisficd  that  the  witnefs  w>is  fpeaking  of  the  22d  of  Af^y  1805,  woH  of  °^ 

they  would  not  have  convifted  the  defendant;  and  this  was  a  reftrence  to 

conclufion  of  faft  which  it  wa's  cnnipctcnt  for  them  to  draw  connrft  it 

from  the  evidence  ftated.     But  by  J"^  the  true 

Lord  Ellenbokough  C.  J.     The  evidence  ought  to  appear  omifliun  can. 

to  fupport  the  information,  and  the  juftices  fliould  either  have  not  be  fup- 

plied  cither  * 

by  roftrcnc"  to  the  ofT^'nce  charged  in  the  information  or  by  prcfumption  aiifiug  fiom 
ibcjtilliCfcfc  having  Ci)nvftt;cl  iht  d.icnOint. 

{a)  Vide  Rexs.  Skone^  6  Eafl    514. 

I  3  ftated    •[  X47  J 
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i8off.       dated  the  evidence  of  tbe  witnefs  to  be  that  the  ofi^nce  was 

committed  on  the  aid  of  May  1805,'  if  they  really  fo  undcr- 

afMpfi       ftood  the  witnefs  to  mean :   or  if  they  had  any  doubt  of  that, 

Woodcock,  they  fiiould  have  inquired  of  him   more  particularly  as  to  the 

date  of  the  fa£^*  But  here  the  date  of  the  year  neither  appears 
exprefsly  by  the  evidence,  nor  by  any  words  of  reference  to  any 
other  date  which  is  certain.  And  if  they  have  done  their  bufi- 
nefs  flovenly,  we  cannot  fupply  their  omiiEon.  As  it  ftands 
on  the  conviction,  the  offence  does  not  appear  to  have  been 
committed  within  three  months  before  the  profecution  com- 
menced, which  is  neceflary  to  give  them  cognizance  of  it. 
'   The  other  judges  concurring  on  this  ground. 

Conviction  qualhed. 


FriJay,  •  ScHOLEY  and  DoMVILLE  agaitlfi  Me ARNS. 

Jan.  3  \ft' 

To  debt  on  a  ^H£  plaintiffs  declared  in  debt  on  a  bail-bond  to  them  as 

baiUbondy  it     •*►    flieriff'  of  Middle/ex^  in  40/.     The  plea,  after  craving  oyer 

^^J^  ?*tthc  ^^  *^^  bond  and  condition,  (which  was  for  the  appearance  of 

■dionwas       the  defendant   in  B,R.  on   IFedneJday  next  after   15  days  of 

brought  by      Eajier^  to  anfwer  G*  Loveday  in  a  plea  of  trcfpafs,  and  alfo  to 

^H*  h  "fi^**'  a  bill  againft  th^  defendant  for  50/.  on  promifes,  &c.)  flated 

of  and  at         ^^^  ^^^   defendant  ought   not  to  be  charged,  &c. ;    becaufe 

trofteec  for      the  aQion  was  brought  and  profe'cuted  by  the  plaintifisyor  tbe 

tbe  (heriff't     ^jg  ^„j  hcnefit  of  one  J.  Simpfon,  and  as  trtifleefor  him^  and  not 

^     ft'^dthe*    for  their  own  ufe  or  benefit;   and  that  before  the  making  of 

dcfrndanty       the  bail-bond,  viz.  on  the  29th  of  March    1805,  at,  &c.  the 

and  to  whom 

tbe  defendant  paid  the  drbt  and  cofts,  &c,  after  the  return  day,  b«:t  hefrre  thejhetjj 
^uas  ruled io  return  the  writ;  and  v/ho  accepted  the  money  fo  paid  by  the  drtrndaut 
In  full  fatufaSlon  and  dijcharge  of  the  haH'lond  and  fas  y  Sec,  and  that  if  any  damafre 
were  afterwarda  incurred  for  default  rf  the  drfvnddi  t's  app<»ararce  pccordu  g  to  the 
condition  of  the  bond,  it  wa$  occaGoned  by  the  default  of  fucli  (herifl's  rffictr  in  not 


would  have  fufficed,)  in  the  bond  at  the  time  of  the  fuffofed  falisfofiion  leceived 
bv  fuch  officer;  and  fuppofing  that  accord  and  (ati&ia^ion  cculd  be  pleaded  to 
fucb  a  bf>nd,  not  for  money*  but  for  a  eoHateral  c8 ;  end  fuppoHng  that  it  could 
be  fo  ple&ded  after  the  day  ttipulatcd  for  periorinancc  of  the  ciX, 

•£  14S  ]  defendant 
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defendant  was  arrcftcd  by  the  faid  J.  Simp/on^  one  of  the  bailiffs         1806. 
of  the  plaintiffs  as  (heriff  of  MIdd/e/cx,  by  virtue  of  a  bill   of 

•  OCHOLSY 

MiJd/ffex,  before  iffued  out  of  B.R.  at  the  fait  of  the  faid   and  Another 

I^jveday  againfl   the    defendant,  and  returnable   on  Wedncfday        againjl 

next  after  15  days  of  Eajler  then  next,  and  which  precept  was      Mearns. 

indorfcd  for  bail  for  20/.  and  bv  virtue  of  a  certain  warrant  of 

the  faid  (heriff  for  executing  the  faid  precept,  and  direftcd  to 

the  faid  J.  Simp/on^  as  one  of  his  bailiffs,  and  which  was  alfo 

iiidorfed  for  bail  for  20/.     That  the  defendant,  being  fo  ar- 

refted,  gave   the   bail-bond  in  queftion,    conditioned  for   his 

appearance  according  to  the  tenor  of  the  faid  precept ;  and  that 

having  been  fo  arrefted  by  the  faid  J,  Simp/on^  as  fuch  bailiff 

of  the  faid  flieriff,  the  defendant  afterwards  and   before  the 

return  of  the  faid   precept,    viz.     on  the  faid  29th  of  March       (]   149  ]] 

1805,  *^  &c-  P^^^  '^  ^'^^  f^^^  ]'  Simpfon  22/.  for  the  debt  and 

cods  in  the  adlion  by  G.  Loveday  againft  him,  and  for  the  fees 

and  expences  of  the  arreft,  bail-bond,  and  other  charges  *,  and 

that  afterwards,  and  before  the  return  of  any  rule  of  the  Court 

of  B,R.  upon  the  flieriff  to  return  the  writ,  and  before  the 

commencement  of  this  fuit,  viz.  on  the  2d  oi  May  1805,  the 
defendant  paid  to  J.  Simpfon,  as  fuch  bailiffy  &c.  the  further 
fum  of  5/.  for  the  deb:  and  cods  in  the  faid  aQion,  and  for  the 
fees,  expences,  and  cliargcs  of  the  arreft,  bail -bond)  and  da- 
mages, &c.  making  in  the  whole  27/.  which  fum  was  at  the  •• 
time  the  fame  was  fo  paid  fuWy  ft^jfici en t  to  pay  and  fotisfy  the 
faid  G.  Loveday,  the  plaintiff  in  the  fiiid  fuit,  the  debt  and 
cofts,  &c.  and  fees,  ccfts,  and  cxjjcnces  of  the  faid  arreft,  &c. 
and  all  proceedings  had  thereon,  &C';  and  ivhich  fum  of2']L 
fi  paid  in  manner  afore  faid  thi'  faid  J.  Simpfon  then  and  there 
accepted  of  and  f rem  the  defendant  in  full  faiisfuclion  and  dif charge 
cfthe  bail-bond^  and  of  alt  damages  and  caufe  of  aElicn  in  rcfpecl 
threof:  And  that  if  any  damage  or  expence  has  accrued  or 
been  incurred  by  renfion  of  the  defendant's  not  appearing  in  the 
faid  court,  &c.  according  to  the  condition  of  the  bail-bond, 
and  the  exigency  and  tenor  of  the  f.iid  precept,  fubfequent  to 
the  payment  of  the  faid  27/.,  the  fame  was  cccnftoned  by  the  de^ 
jaidt  of  the  faid  J.  Simpfon,  not  paying  over  to  the  plaintiff^  in  the 
action^  or  his  attorney^  the  amount  of  the  debt  and  cofls  'which 
\v9uld  have  been  taken  and  accepted  by  the  faid  plaintiff  or  his  faid 
attorney^  and  fufficient  to  pay  Hvhichy  ovsr  and  beftdes  fuch  Jt(*s% 
tiepences^  and  charges  as  aforefaidy  had  been  fo  paid  by  the  defend- 

1 4  ant 
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1806.        int  to  the  faid  J.  Simp/on  as  aforcfaid,  &c.     To  this  there  was 
— —        a  demurrer,  alTigning   for   fpecial  caufes,  that  no  competent 
and  A^'th'^     difchargc  by  the  plaintiffs  of  the  bail-bond*  or  condition  thereof, 
agalnft     '  "^*"  ^ny  legal  fatisfaftion  of  the  fame  to  them  is  dated  in  the 
Mearns.      plea.     That  it  is  not  thereby  fliewn  at  what  time  or  place,  or 
*t  ^S®  ]     under  what  circumftances  the  plaintiffs  became  or  were  truftees 
for  J.  Simpfortf  or  where  or  in  what  manner  J,  Simp/on  became 
ciuitled  to  any  benefit  from  the  bail-bond  :  and  that  it  is  not  al- 
leged that  he  had  any  beneficial  or  other  int£rett  in  the  fame  at 
the  time  of  his  acceptance  of  the  money  fuppofcd  by  the  plea 
to  have  been  paid  to  him  in  fatisfaflion  and  difcharge  thereof. 
And  that  if  even  J.  S,  were  at  that  time  interefted  in  fuch  bail- 
bpnd  no  fuificient  difchargc  thereof  by  him  or  fatisfadiion  of 
^hc  fame  to  him  in  law  is  (hewn,  &c.     Joinder  in  demurrer, 

Marryat  in  fupport  of  the  demurrer.  I  ft,  This  is  not  a 
bond  for  the  payment  of  money,  but  for  the  doing  a  collateral 
zQi  on  a  certain  day,  which  bond  became  forfeited,  becaufe  the 
(ime  paffed  without  the  defendant  having  done  the  a£t.  And  a 
bond  for  doing  a  collateral  zGt  can  only  be  difcharged  by  deed 
or  by  performance  :  though  if  the  bond  be  for  money,  then  by 
accord  before  the  day  any  thing  elfe  may  be  received  in  fatisfac* 
tion.  This  diftin£lion  is  fully  eftabliftied  in  Peytcf^s  cafe  (^i), 
/inon,  Dy,  i.  and  Pre/Ion  v.  Cbrl/fmas  [b),  2dly,  Suppofing  the 
defendant  could  plead  fatisfaftion  before  the  breach,  yet  faiis- 
faQion  afterwards  cannot  be  pleaded.  Cro.  Eliz.  46.  Now 
here  it  is  only  alleged  that  the  two  payments  combined  ampunted 
to  fatisfadVion,  one  of  which  appears  to  have  been  made  after 
the  return  of  the  writ.  Before  the  ftat.  4  Ann,  r.  16.  f.  12. 
payment  after  the  day  of  the  principal  and  intereft  due  by  the 
condition  of  the  bond  could  4iot  be  pleaded  in  bar  to  the  a£lion. 
t  151  ]  3d^y>  This  is  not  pleaded  as  accord  and  faiisfaflion,  or  even 
agreement  for  fatisfaftion  with  the  flieriff,  to  whom  the  bond 
is  given,  but  with  Simp/on^  the  bai^lffi  who  doe^  not  appear  to 
have  had  any  original  intereft  in  the  bond,  nor  does  it  appecr 
that  the  plaintiffs  were  truftees  for  him  when  it  was  given,  but 
only  that  the  zGtion  is  n(nv  brought  for  his  benefit.  But  if 
Simp/on  could  not  have  rclcafed  the  bonJ,  it  is  clear  that  he 
could  not  accept  fatisfaflion  for  it.  And  that  he  could  not 
have  releafcd  the  bond,  though  given  for  his  ufe,  was  decided  in 

(a)  9  Rtf.  77,  B.        (i)  a  mif.  87.  Vide  R^geri  v.  Paymt,  iL  y,6. 
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Offij  r.  Warde  {a)  and  Seudamore  v.  Vandenphc  {b).     And  he        1 806. 
obfcrycd  that  no  iniufticc  could  enfue  here,  as  the  Court  cxer-  ^ 


iCHOLET 


cifed  an  equitable  fummary  jurifdiaion  over  their  officers  in  ^0^  Another, 
thefe  cafes,  in  diredling  bail-bonds  to  be  delivered  up  to  be  can.«        4igainJ 
celled  if  the  bail  were  entitled  to  relief:  but  this  viras  an  aitcmpb      Mearks- 
as  was  faid  by  BulUr  J.  in  Donnely  v.  Dunn  (r),  to  fet  up  as  a   ' 
legal  defence  that  which  mthcr  belonged  to  what  might  be 
called  the  equity  fide  of  the  court. 

Efpinajfe^  contra.  The  plaintiffs,  by  the  demurrer,  admit 
that  the  aflion  is  brought  by  them  as  trudee  for  their  bailiff 
and  for  his  ufe  5  and  then  the  cafe  of  BoUomUy  v.  Brook  (rf)  is  in 
point  to  fhcw  that  a  plea  to  an  aftion  on  a  bond,  that  it  was 
given  to  the  plaintiff  in  truft  for  another,  fo  as  to  let  the  de- 
fendant into  a  defence  which  he  had  againft  thcceftui  que  trufl, 
is  good,  and  the  fame  cafe  fhews  that  it  is  not  neccffary  to  ftt 
forth  how  the  plaintiffs  are  truftees ;  for  the  plea  there  was 
general.  Bcfidcs,  a  party  is  not  fuppofed  to  be  cognizant  of  hie 
advcrfary's  title  in  all  particulars:  therefore  in  covenant  againflt  C  •S^  1 
an  affignce,  it  is  always  fulBcient  for  the  plaintiff  to  declare  that 
the  premifes  came  to  the  defendant  by  ajjignmenty  without  (hew- 
ing how.  The  plea  then  flates  further,  that  the  defendant  was 
arrcflcd  under  a  writ  direfled  to  the  plaintiffs  as  (heriff,  and  a 
warrant  made  by  them  to  the  officer,  for  whom  it  is  averred 
that  they  are  fuing  as  truftees ;  and  that  before  the  fherifl'  was 
ruled  to  return  the  writ,  and  confequently  (by  adverting  to  the 
law  and  pra£lice  of  the  Court,  of  which  the  Court  now  will  take 
notice)  before  the  (heriff  had  become  fiable  to  the  plaintiff  in 
the  priginal  aiStion,  the  whole  debt,  cofls,  and  expences^ 
amounting  to  27/.,  were  paid  to  the  plaintifPs  own  officer ; 
which  fum  was  accepted  by  fucli  ofBcer  in  full  fatisfaflion  of 
the  original  piaintifl's  demand,  and  in  difcharge  of  the  bail- 
bond  ;  and  that  if  any  fubfequent  lofs  accrued  by  reafon  of  the 
defendant's  non-appearance,  it  was  occafioned  by  the  bailiff's 
own  default,  as  trullee  for  whom  the  plaintiffs  are  admitted 
by  the  demurrer  to  fue.  In  many  inflances  the  Court  takes 
notice  of  f|^eriffs'  officers  as  fervants  for  whofe  ads  the  (lieriff 
is  anfwerable  in  the  execution  of  his  duty,  and  of  whom  he 
takes  fecuTity.     'I  he  Court  will  alfo  take  notice  that  the  real 

(a)  I  Leg),  2.55.  (/)  2  Jnjl,  673.    -  (r)  2  Bof.  Csf  PuXL  47. 

(//)  M.  22  Ceo,  3.  C  B.  cited  in  /F/wA  v.  AViry,  1  Tfrm  Rep.  621. 

objeft 
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iio6.        oh]c&  of  a  bail-bond  is  to  indemnify  the  flicriff  againft  the 

«  payment  of  the  plaintifPs  debt  in  cafe  the  defendant  does  not 

•nd  Another  *PP^*^  ^^  ^^^  return  of  the  writ ;  which  by  the  praftice  of  the 

a^Mrifi        Court  is  extended  to  a  future  day,  before  wfiich  the  fatisfac- 

Mearhs.     tion  was  accepted  :  and  it  is  clear  that  the  acceptance  of  a  lefTrr 

fum  Before  (a)  the  day  is  a  good  fatisfaAion  of  a  bond,  whidi 

this  mull  in  fubftance  be  taken  to  have  been. 

C   ^53  3  Marryat  faid,  that  the  cafes  of  Boitomley  v.  Broohy  and  Rudge 

T.  Birch  {h)j  had  been  Cnce  over-ruled  in  a  cafe  of  Lane  v. 

Chandter  in  the  Exchequer. 

Lord  Ellenborough  C.  J.  If  we  were  to  take  notice  of 
fuch  a  defence  as  this,  there  would  be  an  end  at  once  of  the 
CmpHcity  of  the  common  law,  and  of  all  the  diftinftions  be- 
tween law  and  equity.  Is  it  not  decifive  in  this  cafe  that  the 
officer  could  not  have  releafed  the  bond  y  and  if  he  could  rot 
releafe,  how  could  he  accept  any  thing  in  fatxsfa£lion  of  it  ? 
The  remedy  muft  be  fought  in  another  way.  The  ffatutc  [c) 
which  makes  bail-bonds  affignable  to  the  plaintiff  in  the  zQ\on 
would  have  been  unneceffary  if  before  that  the  bond  "was  gene- 
rally affignable  at  law.  This  is  not  brought  within  any  of  the 
cafes  ;  for  in  thofe  which  have  been  referred  to  it  was  at  lead 
alleged  that  the  bond  was  originally  given  in  truft  for  the  party 
againft  whom  the  crofs-demand  was  fet  up ;  but  it  is  net 
alleged  here  that  the  bond  was  originally  given  to  the  fherifF  in 
truft  for  the  officer  by  whom  fatisfadion  is  averred  to  have  been 
received,  nor  does  it  appear  how  he  afterwards  came  to  have 
any  equitable  intereft  in  it.  But  fuppofing  that  the  circumflnnces 
difclofed  could  have  operated  as  fatisfaAion  of  the  bond  to  the 
fheriff,  then  the  plea  is  ill  conceived,  for  it  fliould  have  been 
pleaded  as  fatisfa£tion  to  the  iheriff.  So  that  in  no  view  of  the 
cafe  can  the  plea  be  fuftained. 

Lawrencb  J.  {d)  declared  himfelf  of  the  fame  opinion,  and 
animadverted  upon  the  experiment  made  in  this  cafe,  of  pleading 
[  154  ]  matter  as  a  defence  at  law,  which,  as  was  obferved  by  Mr. 
Jaftice  Buller  in  the  cafe  mentioned,  was  nothing  more  than 
the  equitable  praflice  of  the  Court  in  exercifing  a  fummar  j 
jurifdidion  over  its  officers. 

Le  Blanc  J.    This  does  not  come  within  any  of  the  cafes 

{a)  Pinners  cafr,  5  Rep.  117- 

(^)  M.  25  Geo.  3.  B.  R.  cited  alfo  in  i  Term  Rep  62^, 

{c)  ^Jlnn,  €.  \6.f.  20.  {d)  Grofc  J,  was  abfcut. 

which 
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ft 

which  have  been  determined;  for  it  does  not  appear  that  the  i3o& 

ofEcer  had  even  any  equitaWe  intereft  in  the  bond  at  the  time  ■ 

ifi  the  fuppofed  fatisfailion  made  to  him  in  difcharge  of  it.  ^^S^^'ilL 

Judgment  for  the  Plaintiffs-  ^^^^^^j' 


HoviL  and  Others,  Aflignees,  &c.  of  Wardejll,     Friday^ 

a  Bankrupt^  a^ainji  Browning.  ^^^  3*«* 

iNaffumpfit  for  money  had  and  received  by  the  defendant  for  y^  <^^^^ 

the  ufe  of  the  plaintiffs,  as  aflignees  of  Wardetl^  to  which  f^jj  ^^^  ^ 
the  general  iffue  was   pleaded,   a  verdi<fl:   was  found  for  die  liveVedtoa 
plaintiffs  for  367/.    i6j.    6d.  before  Lord  Elleniorough  C.  J.  trader  who 
at  the  Sittings  at  Guildhall  after  laft  Trinity  term,  fubjefl  to  the  ^^^  fccrct 
opinion  of  the  Court  upon  the  following  cafe.  ad  of  bank- 

In  Nov.  1 8©2  Wardell^  being  a  trader,  became  indebted  to  rwptcy,  not 
the  defendant  in  367  /.  for  goods  fold  and  delivered,  and  ©n  the  -^"f  tij^^rf 
:(7th  of  Jan.  1803  fet  fail  in  a  (hip,  of  which  he  was  the  fole  atuchcd 
owner,  with  a  cargo  for  the  We/i  Indies^  having  only  a  few  money  of  tha 
days  before  committed  a  fecret  a£i  of  •  bankruptcy.     In  Ju'y  y^^^^^  ^j  ^ 
1803  infurances  to  the  amount  of  3400/.  were  effefled  for  the  third  perfoa, 
bankrupt  by  Mr.  De  Beaume^  a  policy-broker  refuting  in  London^  and  recovered 
and  in  the  fame  month  thefliip  and  cargo  were  captured  by  the  ^^^yT^^JT 
French.     On  the  aothof  Jan.   1604  the  defendant  brought  an  Court  of 
adion  in  the  Mayor's  Court  of  London  againft  the  bankrupt,  London 
and  attached  367/.  in  monies  numbered  in  the  hands  of  Df  *^""jfj     1^ 
Btaumff  who  had  received  the  amount  of  the  policies  of  in-  f hereupon 
furance  from  the  underwriters :  and  the  defendant  having,  on  paid  him  the 
the  28th  of  the  fame  month,  obtained  a  regular  judgment  by  amountof  tha 
default  in  that  a£li6n,  received  367/.  from  De  Beautne.    The  jj^^-ij^^j .  j[f, 
bankrupt  returned  to  England  in  Feb*,  1 804,  and  on  the  pth  of  tcrwards  a 
March  following  a  commiffion  of  bankrupt  was  iffued  againft  commiflioo 
him,  under  which  the  plaintiffs  were  chofen  aflignees,  and  an  V"^  '..  * 

payment 
was  cot  protedcd  by  the  ftat.  19  Geo,  2.  c.  32.  not  being  a  payment  made  hy  th§ 
lanlrupt  in  the  u(ual  and  ordinal y  ccur(e  of  trade  and  dcftHng  ;  and  held  that  the 
ailigQees  of  fuch  bankrupt,  under  a  third  commiflion  iffued  againft  him*  might 
fue  for  and  recover  back  fuch  payment,  although  the  banknipt^' who  had  ob« 
tained  ht&  certificate,  under  hia  former  commifllons  had  aot  paid  15/.  in  the 
pound  under  the  fecond  of  them ;  in  which  cafe  his  future  enc^ls  remain  liable 
to  that  extent  to  his  creditors  under  the  fceond  comrniffion  refpe^vely. 

affignmcnt  *  [  XJS  1 
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1806.        affignmcnt  to  them  was  regularly  executed.     De  Beaumex^^ 

tained  from  the  plaintiffs,  as  fuch  aflfignees,  out  of  the  monies 

"^y'^  he  had  colleQed  on  the  policies  the  amount  of  the  payment 
Srownisg.  "^  ^^^  made  to  the  defendant.  Wardell\\AA  been  a  bankrupt 
twice  before,  (viz,)  once  in  the  year  j  786,  and  again  in  the  year 
1788;  and  had  obhined  his  certiGcate  under  thofe  conimif- 
fions,  but  had  not  paid  a  dividend  of  15/.  in  the  pound  under 
the  lad  of  them  \  and  his  creditors  at  chat  time  Rill  remain 
unfatisficd.  The  qucftion  for  the  opinion  of  the  G>urt  was, 
Whether  the  plaintiffs  were  entitled  to  recover  ?  If  the  Court 
fhould  be  of  opinion  tliat  the  plaintiffs  were  entitled  to  re- 
cover, the  verdict  was  to  (land :  if  not,  a  nonfult  was  to  be 
'  entered. 

Sedgiaick,  for  the  plaintiffs,  made  two  queftJon?.  id,  Whe- 
ther the  judgment  under  the  foreign  attachment  authorized  tie 
U  ^5^  J  retaining  by  the  defendant  of  the  money  paid  to  him  by  Di 
Beat/me  out  of  the  property  of  the  bankrupt  ?  2d,  Whether 
the  non-payment  of  15/.  in  the  pound  under  the  fecond  com- 
miffion  againft  the  bankrupt  prevented  the  vetting  of  the  pro- 
perty in  his  poflelGon  at  the  time  of  the  third  commiflTion  in  the 
plaintifis  who  wene  the  aflignees  under  fuch  third  commifHon  ? 
]ft.  The  property  of  a  bankrupt  vefts  in  his  aiCgnces  by  relation 
of  bw  from  the  ad  of  bankruptcy  :  which  relation  is  founded 
upon  the  policy  of  the  bankrupt  laws  to  avoid  fraud  and*  to 
promote  an  equal  diftribution  of  the  property  among  (I  all  the 
creditors.  Here  the  a£l  of  bankruptcy  was  before  the  27  th  of 
yatK  1803,  and  it  was  not  till  Ju/y  of  the  fame  year  that  the 
policies  were  effeQed ;  at  that  time,  therefore,  the  (hip  and 
goods  were  by  relation  of  law  the  property  of  the  aflignees,  and 
not  of  the  bankrupt :  and  it  was  not  competent  for  him  to 
difpofe  of  the  proceeds  of  thofe  policies  in  the  event  of  a  lofs 
otherwife  than  by  one  c^  the  modes  of  payment  excepted  by 
the  flatutes  {a) ;  the  only  one  of  which  applicable,  if  at  all,  to 
the  prefent  cafe  is  by  the  flat.  19  Geo.  a.  r.  32.  which  enads 
that,  after  a  fecret  a£^  of  bankruptcy^  **  no  creditor  of  a 
•*  bankrupt,  for  or  in  refpefk  of  goods. bona  fide  fold  to  fuch 
**  bankrupt,  or  for  or  in  refpe£i  of  any  bill  of  exchange  bona 
'  <*  fide  drawn,  negociated,  or  accepted  by  fuch  bankrupt  in  the 

<<  ujual  or  ordinary  courje  if  trade  arid  dealings  fliall  be  liable  to 

(a)  Thefe  are  fe verally  referred  to  in  the  argument  of  the  cafe  of 
Cofla»d  V.  Stein,  8  Term  Rep  10 j. 

••  refund 
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"  refund  to  the  aflignces,  &c.  any  motey  which  before  the  1806. 
**  fuinp;  forth  of  fuch  com  mi  (lion  was  really  and  bona  fide,  — — 
"  and  in  the  ufual  and  ordinary  rourfe  of  trade  and  dealing  re-  "Oy't- 
«*  ceived  by  fuch  pcrfon  of  any  fuch  bankrupt,  before*  fuch  Browning. 
**  time  as  the  perfon  receiving  the  fame  (hall  know,  underftand,  *[  157  j 
^  or  have  notice  that  he  is  become  a  bankrupt,  or  that  he  is  in 
"  infolvent  circumftonces."  Now  money  paid  under  a  judg- 
ment recovered  can  in  no  fcnfe  of  the  words  be'  deemed  to  be 
a  payment  in  the  ufual  and  ordinary  courfe  of  trade  and  dealings 
but  the  very  reverfe  of  it :  becaufe  it  is  in  default  only  of  fuch 
a  payment  as  is  dcfcribcd'in  the  ftatutefhat  recourfe  is  had  to 
the  compulfpry  procefs  of  the  law.  That  the  words  of  the 
(latute  have  always  been  conftrued  ftri^lly  appears  from 
Bradley  v.  Clark  («),  where  money  paid  by  the  bankrupt  after 
a  fecrei  a£l  of  bsiikruptcy  to  a  carrier  for  the  carriage  of  goods 
not  being  for  the  goods  ihemfclves,  was  holden  not  to  be  a 
payment  proteQcd  by  the  a£l ;  and  Copland  v.  Stein  (^),  where 
money  advanced  by  a  faQor  on  the  fccurity  of  the  bjnkrupt'a 
goods  could  not  be  retained.  Even  a  payment  upon  a  bill  of 
exchange,  if  time  begiven^  takes  it  out  of  the  ftatute,  by  renfoii 
of  the  words  in  the  ufual  and  ordinary  courfe  of  trade  and  deal- 
ing (r).  It  makes  no  difference  that  a  conimifTion  of  bankrupt 
was  not  iflued  at  the  time  of  the  payment  received,  becaufe  it 
is  fufPicient  to  avoid  it  if  the  creditor  do  but  underfland  that 
the  trader  is  in  infolvent  circumllances  \  and  the  very  fa£l;  of 
being  obliged  to  fue  for  the  recovery  of  a  juil  debt  affords  an 
inference  that  the  creditor  muft  know  or  undeifland  that  the 
trader  is  in  infolvent  circumllances.  In  Hunter  v.  Potts  (</), 
money  of  the  bankrupt  attached  in  a  foreign  country,  to  which 
the  bankrupt  laws  did  not  extend,  was  yet  recovered  back  by  the 
afiignees.  And  in  Sill  v.  Woifwick  (^),  it  was  fo  recovered 
back,  though  attached  by  the  creditor  abroad  before  the  affign-  [  158  ] 
mcnt  under  the  commiffion  at  home.  [^Le  Blafic],  Both  thofc 
were  cafes  of  creditors  who  were  cognizant  of  the  bankruptcy, 
and  who  proceeded  againft  the  bankrupt's  property  abroad  in 
order  to  get  a  preference,  in  fraud  of  the  bankrupt  laws,  by 
which  they  were  bound,]     At  the  time  of  the  judgment  re- 

(n)  .5  Term  Rep.   T97.  {h)  8  Term  Rep.  199. 

{€)  Vernon  v.  Hall,  2  Term  Rep.  648.  (d)  4  Term  Rep.  182. 

(0  I  H.  Bloc.  66  ij. 

covered, 
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iSo5»        covered,  however^  in  tTie  Mayor's  Court,  the  property  attached 

"""""^        by  the  defendant,  as  belonging  to  the  bankrupt,  was  the  pro- 
^^^       P^^^y  ^^  ^^c  affignces,  who  were  no  parties  to  the  fuit,  and 
Baou'king.   could  not  be  affefted  by  that  judgment.     2dly,  As  to  the  title 
of  the  aiTignees  under  the  third  commiflion  tofue,  that  depends 
on  the  (tat.  5  Geo.  i.  c,  30.  /  9.,  which  ena£ts,  <<  that  in  cafe 
**  any  commiflion  of  bankrupt  (hall  iflue  againft  any  perfon 
^  who  (hall  have  been  dlfcharged  by  virtue  of  that  ad,  or  (hall 
**  have  compounded,  &c.  the  body  of  fuch  perfon  conforming 
^  as  aforefaid  (hall   be  free  from  arrefl  and  imprifonment  by 
•^  virtue  of  this  aft  $  but  xht  future  ejlate  and  effe^s  of  every 
*•  fuch  ^cdon  Jball  remain  liable  to  his  creditors^  as  before  the 
<<  making*  of  that  a£t ;  unlefs  the  eftate  of  fuch  perfon,  agatnft 
'<  whom  fuch  commK&on  (hall  be  awarded,  (hall  produce  clear, 
^  after  all  charges,  fufficient  to  pay  every  creditor  under  the 
«*  faid  commiflion  15  /.  in  the  pound  for  their  refpeftive  debts.** 
The  ftatute  makes  no  adual  transfer  of  the  bankrupt*s  after- 
acquired  property,  but  only  makes  his  future  efFeds  liable  as 
before  the  granting  of  the   certificate  under  the  fecond  com- 
miflion.    Thofe  cbiims,  however,  arc  left  to  be  enforced  at  law 
by  each  particular  creditor ;  each  mud  fue  for  himfelf  (.7),  and 
appropriates  to  his  own  ufc  what  he  recovers,  without  account- 
ing to  the  otiier  creditors :  for  after  a  certificate  allowed  under 

w  ^59  J  the  fecond  commiflion  the  aflignees,  as  fuch,  have  no  further 
claim  to  after- acquired  property ;  for  they  can  only  claim  in 
truft  for  all  the  creditors.  Befides,  after  an  interval  of  fo 
many  years  the  ftatute  of  limitations  has  run  upon  all  the  prior 
debts. 

The  Cotirt  were  all  clear  upon  this  point  with  the  plaintifls, 
that  the  future  eftate  of  the  bankrupt  only  remained  liable  to 
the  claims  of  his  individual  creditors  under  tile  fecond  com. 
miflion,  not  having  received  15/.  in  the  pound,  which  they 
might  refpeftively  fue  for  as  in  other  cafes ;  but  that  it  could 
not  prevent  tho  vefting  of  the  bankrupt's  eftate  in  the  aflignees 
under  a  third  commlfCon  for  the  benefit  of  all  the  creditors* 

JervU  contra.  The  principal  queftion  is.  Whether  the  pay- 
ment to  the  defendant  by  De  Beaume^  under  the  judgment  of 
the  Mayor's  Court,  out  of  the  bankrupt's  eftate,  attached  in  his 

,    .  hands^  be  protef^ed  by  the  flat.  19  Geo.  2.  r.  32./.  i*  I    This 

(a)  Vide  Philpai  9 .  Corl-n,  5  Term  Rep.  287. 

4  if 
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is  a  remedial  law,  made  to  protc£i  perfons  receiving  payments        1 806. 
from  traders  for  goods  fold  and  delivered,  or  upon  bills  of  ex- 
change  s»  the  ufual  and  ordinary  courfe  of  trade  and  dealings  before        aiatnji 
notice  of  their  bankruptcy  or  infolvcncy.     It  ought  therefore   Bilowhing. 
to  receive  a  liberal  conllrudlion,  to  promote  the  remedy  in  fa- 
vour of  the  bona  fide  creditor.  Here  the  debt  arofe  for  goods  fold 
and  delivered  in  the  courfe  of  trade  ;  which  is  one  of  the  cafes 
provided  for  by  the  (latute ;  and  the  defendant  was  ignorant  of 
the  fecret  zQ,  of  bankruptcy  committed  by  Wardell  when  he 
received    payment    of  his  debt.    If  he  had   received  it  from 
Wardell  without  the  compulfion  of  procefs,  no  doubt  the  pay- 
ment would  have  been  protefbed  :  and  the  fandlion  of  t  court 
of  jufticc  ought  not  to  invalidate  it.     Payments  by  compulfion      L  '^^  J 
of  procefs  have  been  holden  to  be  within  the  aft  in  feveral 
cafes.     Calvert  and  others^  AJfignees  of  Jones  v.  Linguard  and 
Sadlier  (^),  Holmes  and  Another ,  AJJigneesof  M^Dougal^  v.  Wen^ 
imgton  (^),  and,   finally,  in  Cox  v.  Morgan  (r),  by  a  majority  of 
the  Court,  after  full  confideratlon.     [Lord  Ellenborough  C.  J. 
adverted  to  the  ground  on  which  Chnmbre  J.  had  differed  in 
that  cafe,  that  fo  far  from  bein;j  a  payment  "  in  the  ufual  arid 
ordinary  courfe  of  trade  and  dealing,"  as  the  (latute  requires,  it  , 

was  the  reverfe  i  for  the  payment  was  obliged  to  be  compelled, 
bccaufe  it  eould  not  be  obtained  in  the  ufual  and  ordinary 
courfe.  And  he  added  that  it  was  by  no  means  a  clear  cafe]. 
He  then  adverted  to  the  arguments  of  the  two  other  Judges  in 
that  cafe  in  fupport  of  the  payment.  Then,  if  payment  under 
an  arreft  be  wirhix>  the  (latute,  payment  under  a  judgment  and 
executicm  cannot  be  lefs  fo,  without  introducing  the  greateft 
abfurdity  and  incongruity  in  the  proceedings  of  the  law.  Even 
upon  the  words  of  the  a£l  a  payment  enforced  by  legal  procefs 
cannot  be  faid  to  be  un'itfual  and  extraordinary ;  and  if  this  be 
not  within  the  a£t,  it  will  be  difficult  to  draw  the  line  ?  a 
menace  of  procefs  may  equally  be  faid  to  take  the  payment 
which  enfues  upon  it  out  of  the  ufual  and  ordinary  courfe^  &c. 
and  queftions  will  arife  whether  the  terms,  the  tone,  or  occaGon 

» 

(fl)  Sittinjrs  before  l^ord .  Lougil^rough,  in  1783,  cited  in  Bradly 
».  Clark t  5  Term  Rep.  aoo.  and  alfo  in  a  H,  Blac,  335.  and  faid  by 
Rooke  J.  in  Cox  v.  Morgan ,  2  JBof  C*f  Pull.  411.  to  hare  beeo  after* 
wards  heard  in  C  B»  upon  a  motion  for  a  new  trial. 

(b)  C'ted  5  Term  Rep.  200.  add  a  (uU  note  of  il  in  2  Bof  H  Pull, 

S99.     if)  2  Bof  er  Puii  398, 

of 


i6o  CASES  m  HTLART  TERM 

1806.        of  the  demand  imply  a  menace,  til!  the  aft  be  frittered  away- 

And  at  leaft  it  is  clear  that  the  ftat.  21  ^ac.  i*  c.  ip.y^  9.  which 

• 'i?        *  ^^y^*  "  *'^^^  ^^^  creditors  hzvin^ /i curt fy  for  their  debts  by  judg- 

Br^^ntiig.   ^^^^^  ^^'  ^^  having  made  attachrhcnts  in  London^  &c.  whereof 

♦t  ^^*   3    there  is  «a  ^x^r////d«,  life,  ferved  and  exrruud  before  the  parly 

(hall  become  bankrupt,  &c.  fhall  not  be  relieved  upon  any  fuch 

judgment,  attachment,  8cc.  for  more  than  a  rateable  part  of 

their  debts  with  the  other  creditors,"  does  not  ^pply  \  for  as 

that  does  not  extend  to  judgments  upon  which  executions  have 

been  executed,  which  cannot  be  overhauled  by  the  aflignees  of 

the  debtor  under  a  commiffion  fued  out  upon  a  prior  aft  of 

bankruptcy  {a) ;   fo  neither,  by  a  parity  of  reafon,  can  it  be 

extended  to  judgments  upon  which  the  debts  have  been  paid 

without  any  writ  of  execution :  for  in  neither  cafe  can  it  be 

faid  that  the  judgment  remains  as  a  fecurity.    None  of  the  cafes 

apply  where  the  payments  were  ruled  to  be  out  of  the  ftatute 

of  Geo,  2.     Bradley  v.  Clark  {h)  was  a  payment  for  the  carriage 

of  goods,  not  for  the  goods  themfelves.     In  Vernon  v.  Hali  (r) 

time  had  been  given  on  the  bill  of  exchange,  which  converted 

it  into  a  loan.     And  in  Hunter  v.  Poiis  (</),  and  Sill  v.  TVoff- 

wick  (e)y  the  creditors  who  received  payments  were  cognizant 

of  the  bankruptcy  of  their  debtors.     And  perhaps  in  all  cafes 

where  a  commifTion  has  been  taken  out,  notice  of  which  is 

always  inferred  in  the   Gazette^  the  creditors  of  the  bankrupt 

may  be  bound  to  take  notice-  of  it.     [Lord  Ellenborough  C  J. 

That  is  a  circumftance  from  whence  the  jury  may  prefume  no« 

tice,  but  it  is  not  in  itfelf  a£lual  notice.]     The  feveral  cafes  of 

Solomons  v.  Rofi  (f)f  Jollct  v.  Depontkien  (^),  and  Ncale  v.  CcN 

r  162  ]     tiiigbafn{h\  appear  to  have  turned  on  the  circumflance  of  the 

payments  having  been  made  after  the  commiflions  fued  out. 

On  the  fecond  point  he  waved  offering  any  argument,  after  tlie 

opinion  which  the  Court  had  intimated. 

Sedgivickf  in  re^ily,  faid  that  the  payment  had  been  made, 
not  by  the  bankrupt^  but  by  a  third  perfon ;  not  out  of  the  bank* 
rupfs  money,  but  out  of  the  money  of  the  ojfignees ;  and  not  in 
the  ufual  and  ordinary  cmrfe  of  trade  and  dealings  but  under 

(tf)  Fojler  V,  Allanfont  a  TVrm  Rep.  479,         (i)  5  Term  Rep.  197. 
(0  a  Term  Rep,  648.  «Dd  vide  Pinkerton  v.  Marfiall^  a  H.Blac,  334. 
{d)  4  Term  Rep.  1S2.  (r)   i  H.  Blac,  665.  . 

(/)  Cited  m  FoUiott  V.  Ogden^  z  H*  Blue.  131.        (^)  lb.  13  a. 
(*)  lb. 

compulCoQj 
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cooipulGon  of  proccfs ;  and  therefore  was  in  no  rcfpeft  within        i8o6. 
the  word*  or  meaning  of  the  ftatutc.  

Lord  Ellenbokocgh  C.  J,    I  think  the  obfervationt    that       ^^yi' 
this  was  not  a  payment  by  the  bankrupt  at  all,  is  decifivc  5  for    ^^^^y^i^q; 
ihe  words  of  the  ftatute  are,  tliat  no  creditor  "  fliall  be  liable 
10  refund  to  the  afiignees  any  money  which  before  the  iiluing  of 
the  comminion  was  really  and  bona  fide«  and  in  the  ufaal  and 
ordinary  courfc  of  trade  and  dealing  received  by  fuch  perfon  of 
Myfucb  bankrupt  before  fuch  time/'  &c.     If  it  had  been  nccef- 
fary  to  have  decided  the  quellion  on  which  the  Court  of  Com- 
mon Pleas   were   divided  in  opinion,  in  the  cafe  of  Cox  v. 
Morgofif  I  (liould  have  wiflicd  to  liave  taken  more  time  to  con- 
fider  it,  efpecially  as  the  opinion  of  the  majority  of  that  Court 
is  fonified  by  antecedent  cafes  s  though  I  confefs  that  at  firft  fight 
of  the  ftatutc  I  fliould  be  more  inclined  to  the  conftruftion  put 
upon  it  by  the  fingle  Judg^/   But  there  is  no  neceffity  for  us 
to  determhie  whether  that  cafe  were  rightly  decided  by  the 
majority.     For  whether  or  not  money  received  by  a  creditor 
under  the  compulfion  of  procefs  can  or  cannot  be  faid  to  be  re- 
ceived by  him  in  the  ufual  and  ordinary  courfe  of  trade  and  dealings      r  263  3 
at  Ic-aft  it  muft  be  received  of  the  bankrupt  to  bring  the  cafe 
within  the  ftatute ;  the  payment  muft  be  made  by  the  bank- 
rupt, or  if  not  by  his  individual  hand,  at  leaft  by  fome  agent 
of  his,  ading  by  his  authority.     But  how  can  a  payment  ex- 
torted by  compuIGon  of  legal  procefs,  frgm  one  who  happened 
to  have  tScGts  of  tlie  bankrupt  in  his  hands  at  the  time,  be  faid 
to  be  a  payment  by  the  bankrupt,  who  was  not  even  confcious 
of  the  fadl  ?     Therefore,   without  going  more   at  large  into 
the  qucftion,  it  is  fufhcient  to  difpofe  of  this  cafe  by  faying 
that  it  neither  c(>1iies  within  the  words  nor  the.  moaning  of  the 
ftatutc. 

LAt\rRENCF.  J.  (^).  This  cannot  be  faid  to  be  a  payment  by 
the  bankrupt y  even  under  the  compulfion  of  procefs  j  for  the 
bankrupt  could  not  even  know  that  the  money  belonging  to  him 
was  in  the  hands  of  the  perfon  at  .the  time  by  whonii  the  pay- 
ment was  in  fa<^  made. 

Le  Blanc  J.  This  is  very  different  from  cafes  of  payments 
made  by  a  perfon  cntruftcd  by  the  bankrupt  with  the  difpofition 
of  his  property,  or  by  his  direction,  which  may  be  confideted 

(«)  .Grofe  J.  was  abfent  from  indifpofition. 

Vol.  VII.  K  M 
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« 

iio6*  t%  payments  made  by  him  in  the  ufual  and  ordinary  courfe  df 
trade  and  dealing.  But  it  is  very  difficult  to  fay  that  a  pay- 
Hoy  il       i^^jj^  ,„jjjg  Y^^  ^  ^jjjj^j  pcrfon,  without  the  knowledge  of  the 

i^LDWKiKC.   ^^'^"»P*f  without  his  even   knowing  that  his  property  was 

in  the  hands  of  fuch  third  perfon,  is  a  payment^  in  the  ufual 
and  ordinary  courfe  of  trade  and  dealing,  by  the  bankrupt 
himfelf. 

Poftea  to  the  Plaintiffs  {a). 

{a)  See  the  next  cafe. 


I  164  ]     HoviL  and  Others,  Aflignces,  &c.  of  Wardeli-,  a 
^fj'ift.  Banldupt,  again/i  Pack  and  Another. 

^ 't^To'Sie  ^SSUMPSIT  for  money  had  and  received  by  the  defendants 
defendants,  forthcufeof  the  plaintifFs,  as  aflignees  of  Wardell^  the 

afterafrcret  bankrupt.     Plea,   non  aflumpfit.     At  the  trial  before  Lord 

^f  J**"^^  EllenhcrMgh  C.  J.  at  the  Sittings  at  Guildhall  after  laft  Triniiy 

them  a*new  term,  a  vcrdi<El  was  found  for  the  plaintiffs  for  230/.,  fubjeS 

bill  in  litu  of  to  the  opinion  of  the  Court  upon  the  following  cafe. 

claim  ^and*^  '"  November  1 80a  Wardell^  being  a  trader,  indorfed  a  bill  of 

depofitswith  exchange,  which  would  bccom<;  due  on  the  8th  of  Feb.  1803, 

them  certain  and  which,  in  Dec.  1802,  was  indorfed  over  to  the  defendants 

FurtnccradV  ^^'  ^  valuable  confideration.     On  the  a7th  of  Jan.  1803  War- 

on  his  ac-  ^'^^  failed  in  a  (hip,  of  which  he  was  the  fole  owner,  with  a 

count,  as  col-  cargo  for  the  IFe/i  Indies^  having  only  a  few  days  before  com* 

laural  focij  mitted  a  fccrct  aft  of  bankruptcy.     The  bill  was  refufcd  pay- 

aftor  notice  ni^nt  when  due,  and  notice  tliereof  given  to  the  proper  parties, 

ofalofsnpen  In  July  1803,  the  bankrupt's  wife  caufed  infuranteft  to  the 

i^ofepoiicicf,  amount  of  3400/.  on  the  (hip  and  cargo  to  be  e(Fc£led  for  the 

t  e  po  •^y  bankrupt  by  Mr.  De  Beauwe,  a  policy  broker  reiiding  in  L§mbn, 

bankrupt's  ^^^  ^'^0  delivered  them  to  Mrs.  Wardell  without  being  paid 
reqtieil,  gives 

bis  own  acceptance  te  the  defendantf,  (which  wai  afterwardi  paid,!  in  order  to  in- 
duce them  to  gi?e  up  their  lien  on  the  policies ;  after  which  a  commilSon  of  baokropt 
having  iflued  againfi  the  ttader  on  the  prior  aft  of  baokruptcy  :  held  that  the  af* 
fignees  could  not  recover  from  the  defendants  the  amount  of  the  broker's  acceptance 
paid  to  them,  which  was  the  money  of  the  broker,  and  not  of  the  bankni{>t,  though 
the  broker*  in  fettling  his  account  with  the  aflignees,  retained  the  amount  of  the 
money  fo  paid  by  him  to  the  defendants,  in  order  to  get  the  policies  ouS  of  their 
hands. 

tlie 
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fkc  pitmiums.    Mrs,  WardeU  foon  afterwards  applied  to  the        1 8o6. 

•defendantSj  whofe  debt  was  dill  unpaid,  and  who  had  brought        

an  a£lion  againft  the  drawer  of  the  bill  above-mentioned*  and       ?r7u*' 

obtained  judgment  by  corifellion  in  fuch  a£lion,  to  take  another     Afliirnees, 

bill  for  payment  of  the  amount  of  the  firft,  which  (he  indorfed  &r. 

*  as  attorney  for  her  hufband*  and  to  flay  execution  until  fuch        ^^atn/l 

fecond  bill  (hould  become  due :  and  as  an  inducement  to  them    ^^  AMothcn*. 

to  do  foy  offered  to  depofit  the  policies  with  them  as  a  fecurlty    •  [  x6c  J 

for  the  payment  of  fuch  fecond  bill.     This  the  defendants 

agreed  to,  and  the  policies  were  accordingly  depofited  with 

them.     In  Ju/y  1803  the  (hip  and  cargo  were  captured  by  the 

French.     On  receiving  intelligence  of  the  capture,  Mrs.  WardeU 

applied  to  the  defendants  to  deliver  up  the  policies,  for  the 

purpofe  of  receiving  the  amount  of  the  fubfcription ;  which 

they  refufing  to  do  without  fecurity  for  payment  of  their  debt, 

(the  fecond  bill  having  alfo  been  diihonoured,)  De  Beaumey  at 

her  requeft,  accepted  a  bill  of  exchange  at  one  month  for  230/., 

the  amount  of  the  defendants'  debt;  and  the  policies  upon  this 

were,  at  the  requeft  of  Mrs.  WardeU^  delivered  up  to  him. 

This  bill  was  regularly  paid  when  due  by  Mr.  De  Beaunuy  who 

had  received  the  amount  of  the  policies  of  tnfurance  from  the 

underwriters*     The  bankrupt  returned  to  England  in  February 

1804;  ^^^  0°  ^hc  9^  of  March  following  a  commif&on  of 

bankrupt  was  iflued  againft  him,  under  which  the  plaintifls 

were  chofen  affignees^  and  an  affignment  to  them  was  regularly 

executed.     De  Beaume  retained  from  the  plaiutifFs  as  afiigneest 

out  of  the  monies  he  had  coIle£led  on  the  policici,  the  amount 

of  the  payment  he  had  made  to  the  defendants.     Warddl  had 

been  a  bankrupt  twice  before,  once  in  the  year  1786,  and  again 

in  17889  and  had  obtained  his  certificate  under  each  of  thofe 

commiflions,  buc  had  not  paid  a  dividend  of  I5x.  in  the  pound 

under  the  laft,  and  his  creditors  at  that  time  ftill  remain  un- 

fatisfied.     Tlie  queftion   for  the  opinion  pf  the  Court  was, 

Whether  the  plaintifl^   were  entitled   to  recover?     If   they      [  \66  ^ 

were,  then  the  verdi^i  was  to  ftand  \  if  not,  a  nonfuit  was  to 

be  entered* 

Sedgwck,  for  the  plaintifis,  conceived  that  the  determination 
in  the  laft  cafe  in  favour  of  the  plaintiffs'  right  to  fue,  which  had 
been  abandoned  in  argument,  concluded  the  prefent  queftion* 
But  by 

K  %  Lord 
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Lord  EttEKBoROOGH  C.  J.      If  y©u  adopt  Dt  Beaumt  ai 

*^  ^^nc  on  your  own  behalf,  you  mud  adopt  him  through- 

^*^     '      ^  take  his  agency  cum  onere.     Your  a^lion,  if  any,  mull 

^^J^  h^  a»ainft  ^'  Beaume  :  but  it  is  impoffible  you  can  follow  the 

•" -,^m  -rfmcT  '"^^  ^'^^  hands  of  the  defendant,  to  whom  it  has  been 

f '•         |i  ^^  your  adopted  agent.     If  this  could  be  done,  by  the 

^»c  rule  you  might  follow  it  dill  further  through  other  hands. 

\J^*  But  if  ^  defendants  had  paid  it  over  to  another^  could  you 

^  trfftend  to  have  the  fame  right  to  follow  it  ? 

Lawrence  J.  {a)%    The  fafts  are,  that  the  defendants  hav- 

'rtz  *  AtmTiVii  upon  the  bankrupt  upon  a  certain  bill,  his  wife 

pievailcd  upon  them  to  give  it  up,  and  to  take,  another  bill  for 

Jic  amount,  and  depofited  the  policies  of  infurance,  which  (be 

had  procured  from  De  Beaume^  in  tlieir  hands  as  a  fecurity. 

t^hen  (he  applied  to  them  to  deliver  up  the  policies,  for  the 

porpofe  df  obtaining  payment  from  the  underwriters,  they  rc- 

fufed  unlefs  upon  receiving  fecurity  for  the  payment  of  their 

debt.     This  fecurity  was  given  by  De  Beaum^s  acceptance, 

which  he  afterwards  paid :  the  money,  therefore,  which  the 

I  '^'        defendants  have  received,  and  for  which  the  ai&gnees  of  the 

bankrupt  have  brought  this  a£lion,  was  the  money  oiDe  Biausnty 

and  not  of  the  bankrupt  \  and  therefore  the  aflignees  can  hare 

no  title  to  recover  it. 

••'•  Le  Planc  J.  De  Beaume  mud  have  paid  his  acceptance 
to  the  defendants,  whether  he  had  ever  received  the  amount 
of  the  loft  on  the  policies  from  the  underwriters  or  not. 
The  payment  therefore  was  made  by  him  cut  of  his  own 
money. 

Gafihe  was  to  have  argued  for  the  defendants. 

Foftea  to  the  Defendants* 

(a)  Groft  J.  was  abfcnt  frvm  indifpofitioo. 
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The  Kino  againji  The  Inhabitants  of  Mersham.         Satnrday^ 

Fek  I  ft. 
n^WO  Jufticcs  by  an  ordtT  removed  Rd.  Wraith^  his  wife  and  The  appotot* 

chiKlrcn  by  name,  from  the  parlfti  of  BcxUy  to  the  parifli  ™«"^  ^f » 
of  Merjbam^  both  in  the  county  of  Kent.     The  Seffions,  on  ^Qrit.|jQ|,fe 
nppeal,  confirmed  the  order ;   fubjeft  to  the  opinion  of  this  by  the  parifii 
Court  on  the  following  cafe.  officcra  and 

Previous  to  the  year  1800  the  pauper's  fettlement  was  at  fua^^^^^iJ^ 
Merjbam,     Some  time  in  that  year,    being   informed  that  a  ftat.  9  Geo.  w 
maftcr  of  the  workhoufc  in  the  parifh  of  BoxUy  was  wanted,  he  <■•  ?•  which 
applied  for  that  appointment,  and  was  dcfired  to  fend  in  his  ^"*fif * fflr  »• 
propofalsy  and  a  certificate  of  his  chara£ler  to  the  weekly  veftry  ^nd  pariOi- 
of  the  parKh.     He  attended  at  fuch  veftry,  and  after  fome  in-  ionert,  &c.  to 
quiries  he  was  dcCred  to  retire  that  his  propofals  might  be  cwtraamrjx 
confidcrcd.     *  Shortly  afterwards  he  was   informed   that  his  {^^^  mg. 
propofals  were  accepted,  and  his  charafler  approved  of  s  and  nagement  of 
lie  was  de fired  to  attend  a  fubfequcnt  veftry  to  receive  his  ap-  ^be  poor  ia 
pointmcnt.     He  attended  accordingly ;  but  there  being  only  a  J^  ^  "^^^  ' . 
very  fmall  attendance  of  the  inhabitants  at  that  veftry,  his  ap-  ,^ho  did  coo- 
pointment  was  poftponed  to  a  veftry  to  be  holden  on  the  fol-  trad  with  the 
lowing  Sunday^  when  he  attended;  and  there  being  twelve  of  P*"?*""  ^^ 
the  inhabitants  prefent,  he  was  informed  by  the  parifti  officers  pQ^^  in  the 
that  he  was  appointed  mafter  of  the  workhoufe  of  the  parifti  of  woikhoufct 

Bsxlevj  at  a  falary  of  16/.  per  annum.      Nothing  was  faid,  and  teach  the 
• ,  ,        .      ^ , .  .  r  1  1      children  to 

either  at  the  time  of  his  apponitment  or  afterwards,  as  to  the  ^^^  ^^^  ^^  ^ 

time  for  which  he  was  to  hold  his  fituation;   but  the  pauper  ytarly  falarjt 

conceived  that  he  might  at  any  time  be  difmifted  at  a  quarter's  *""  ^^^^^ 

mi  fome  yeara 

notice.     Ihere  was  no  appomtment  m  writing,  or  any  entry  m  fcrvjce  dif- 

the  parifti  books.     He  continued  mafter  of  the  workhoufe,  and  miffed  him  at 
refided  in  the  parifti  of  Boxley^  four  years,  and  during  the  fifth  *  quarter's 
year  was  difmiired  at  a  quarter's  notice.     The  duties  performed  "^^*Jf,»)  *•  °^^ 
by  the  pauper  were,  the  fuperin tending  and  managing  the  poor  office  or  cbarM 
in  the  workhoufe,  teaching  the  poor  children  to  fpin,  weaving  within  the  tt. 
himfelf,  and  carrying  on  the  manufa£lures.     He  carried  the  ac-  ^  ^'    r^* 
counts  quarterly  to  the  overfeers.    The  Sefljons  were  of  opinion  ^Jj^  eiccutine 
that  the  pauper  did  not  gain  a  fetllemsnt  in  tlie  parifli  of  Boxltj  of  which  for 
in  confequence  of  the  appomtment  and  fervice  above  men-  &  1^^  ^i^ 

tioncd.  fettlement^ 

Toddy i  (and  Berens  was  with  him,)  |n  fupport  of  the  order    •  r  j^g  1 
of  Sei&ons,  contended  that  this  was  not  an  office  within  the 

1^  3  wor4i 
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I  fo6.       words  of  the  ftat  iW.lsf  M.c.w.  f.  6.,  the  femce  of  which 

TI"        within  the  parifh  could  confer  a  fettlement.    The  words  arc, 

a  anV^     **^  *^  ^^^  p^on  fliall  «  execute  any  public  and  amrnd  office  §r 

the  *'  chargi^  in  the  parifli  for  •one  whole  year,  he  fliall  gain  a  fettle- 

Inhabnant*    xncnt.     The  word  officey  in  its  ftrifik  fenfe»  being  applicable  to 

M^  ancient  appointments  with  a  public  truft  annexed  at  common 

law ;  or  fuch  as  are  cxprefsly  made  (offices  by  ad  of  parliament  \ 
•£   1^9  ]    and  the  word  charge  being  ufed  for  fuch  public  appointments  by 
ftatutc  as  are  in  the  nature  of  public  ffffices^  though  not  exprefsly 
declared  to  be  fo  by  name ;  but  having  public  rights  and  public 
duties  annexed  by  law  for  the  breach  of  which  the  party  is  in- 
di£lable»  and  not  fuch  as  merely  arife  out  of  contra£t.     It 
would  be  very  ftrange  and  inconfiftent  if  a  parifli  veftry  could 
by  their  contra£l  with  an  individual  create  a  new  office,  which 
it  is  faid  in  the  books  (a),   that. the  king  himfelf  cannot  do. 
The  cafes  wherein  the  fcrvice  of  offices  has  been  holden  to  give 
fettlements  are  either  of  common  law  offices,  fuch  as  warden 
ef  a  borough  (^),  parifli  clerk  (r),  tithing-man  [d)  conftable  {e)^ 
borfliolder  (/),  bailifl^  or  aleconner  (^),  and  fexton  (A) ;  or  of 
officers  appointed  by  ftatute  with  public  duties  to  perform,  for 
the  due  performance  of  which  they  are  criminally  refponfible, 
fuch  as  colledor  of  land-tax  (i),  and  colfe£lor  of  the  duties  on 
births  and  burials  (i).     Now  the  mafter  of  a  work-boufe  can-* 
not  be  an  officer  at  common  law,  becaofe  all  the  poor  laws  are 
within  time  of  memory.     If  then  he  be  an  officer  at  all,  it 
mud  be  under  one  or  other  of  the  ftatutes  9  Gto,  1. 1. 7./.  4.  or 
0.%  Geo.  3.  c.  83.,  both  of  which  were  commented  upon  in  the 
cafe  of  The  King  v.  Ilminfier  (/),  where  Lord  Kenyan^  upon  the 
I^  170  ]      firft  ftatement  of  the  cafe,  was  of  opinion  that  the  governor  of 
the  work-houfe  was  no  more  than  in  the  nature  of  a  fervant  to 
the  parifli  officers.    But,  upon  the  cafe  going  down  to  be  re- 
ftated,  the  Seffions  precluded  the  general  queftton  by  finding 
the  hO,  that  the  pauper  had  fcrved  a  public  annual  office  in 
the  parifli  for  aboTC  a  year.    The  argument  in  fupport  of  die 

(d)  Walier  Chui^%  oJe,  la  Rep.  1 16.     a  SU.  141. 

\h)  10  Mod.  13*  {t)  SaU^  ^^6*  2Sira.^%.  a&^Cv.iSi. 

(J)  Ca/io/Set.  a  Hem.  Jt. 

(e)  2  Cot^.  985.  where  aD  tbefe  cabt  are  coUcded. 

If)  Burr.  S.  C  223.  (r)  lb.  365.  (h)  s  Term  R^  X 18. 

(i)  2  Conjt,  a8j.  (i)  lb.  384.  and  1  Am.  an. 

(0  I  Eajt,  83. 
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fetkment  turned  principally  on  the  notoriity  of  the  appointment^ 
and  of  the  fenrice  to  be  performed :  but  though  that  would 
have  great  weight  to  prove  it  a  public  office^  if  any  oiEce  at  all^ 
yet  it  could  not  prove  it  to  be  an  fffice. 

The  Court  then  wiflied  to  hear  the  other  fide :  and  Lord  Ellen* 
borough  C.  J.  aiked  whether  this  could  be  (hewn  to  be  any  more 
than  a  private  nomination  of  the  pnrifh  officers  ?  That,  perhapSf 
the  beft  criterion  for  determining  whether  this  man  were  an 
<^er  was  to  confider  whether  he  were  indi&able  for  the  negli* 
gent  difcharge  of  the  duty  which  he  engaged  to  perform. 

Pitcairn  contrl*     The  pauper  received  his  appointment  from 
the  veftry,  with  the  confent  of  which  he  was  appointed  con«- 
formably  to  the  direction  of  the  ftat.  9  G.  I.  r.  7.  /  4. :  that 
would  make  It  a  public  independent  appointment :  the  duties  to 
perform  are  as  much  of  a  public  nature  as  thofe  of  the  over* 
feers  of  the  poor  i  ^nd  the  pauper  having  been  appointed  at  a 
yearly  falary^  and  the  duration  of  his  appointment  not  limited 
to  a  lefs  period,  it  muft  be  taken  in  point  of  lawy  as  in  the  cafe 
of  a  general  hiring,  to  have  been  an  appointment  for  a  year : 
and  the  pauper's  apprehenfion  can  fignify  nothing.    Then  the 
qucftion  is,  Whether  this  be  not  an  office  or  charge  within  the 
meaning  of  the  flat*  3  J^.  3.  r.  1 1./.  6,  fo  as  to  confer  a  fettle*     [  i^x  ^ 
ment  ?    If  there  were  any  technical  meaning  attached  to  the 
word  ojfflcef  at  lead  there  is  none  to  the  word  charge  /  and  at 
any  rate  this  mi»ft  be  deemed  to  be  a  public  charge  iviiAin  the 
pari/h,     [^Ld.  Ellenborough  C.  J.  aiked  if  there  were  any  cafe  in 
which  the  words  <*  public  charge'*  had  had  a  fenfe  put  upon 
them  diftin£l  from  that  of  <<  public  office**']    There  is  no  fudi 
cafe :  but  perhaps  the  word  charge  was  introduced  into  the  fta* 
tute  in  order  to  meet  any  obje£tion  to  the  technical  meaning  of 
the  word  office:  the  principle  of  all  the  feveral  modes  of  gain- 
ing fettlements  being  the  notoriety  of  the  party's  refidence  in 
the  parifli,  which  was  deemed  equivalent  ro  exprefs  notice  tp 
the  parifh  officers,  the  original  mode  of  acquiring  a  fettlemetit. 
Upon  this  principle  it  is  that  an  enlarged  conllrudlion  has 
always  been  put  upon  the  ftatute  of  King  IVilliam^  in  not  con- 
fining the  word  office  to paroehia/o&ces ;  as  in  Bijham  v.  Cook  {a) : 
and  the  principle  of  notoriety  cannot  apply  fttonger  to  any  cafe 
th:m  the  prefent,  where  the  pari(h  colledlively  have  appointed 
the  pauper  tP  execute  a  public  charge  in  the  pariib* 

(a)  2  Confi.  284*     I  Sira,  41  x. 

K4  '  Lord 
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i8otf«  Lord  EcLBNBOROUGH  C.  J.    The  principle  on  winch  this 

'  mode  of  gaining  a  fettlement  has  been  given  is  undoabtedlf 

arain/l       notoriety  to  the  pari(h,  but  a  fettlement  can  only  be  gained  in 
the  this  mode  upon  the  terms  of  the  z€t  of  parliament ;  namely, 

Inbabitaou    by  executing  «  a  public  annual  office  or  charge"  in  the  parilh : 
MiMHAtt.    ^^^^  brings  us  back  to  the  queftion,  Whether  that  which  the 
pauper  was  appointed  to  execute  were  a  public  office  or  charge  ? 
And  it  appears  to  me  that  he  cannot  be  confidered  as  a  public 
officer.     An  office  mud  be  derived  either  immediately  or  me- 
diately from  the  crown,  or  be  conflituted  by  (latute;  and  this 
r  ^ya  ]      is  neither  one  nor  the  other;  but  merely  arifing  out  of  a  ron- 
fraff  with  the  pariih,  which  the  pariih  officer? ,  with  the  con- 
fent  of  the  pariihioners,  are  by  the  ftatute  enabled  to  make 
with  any  perfon  for  the  maintenance  and  employment  of  the 
poor.     And  it  might  as  well  be  faid  that  a  nurfe  employed  to 
look  after  the  poor,  or  any  other  employed  in  the;  like  manner 
to  do  any  part  of  the  pari(h  bufmefs,  is  an  officer.     The  qatf* 
tion  might  admit  of  a  different  confideration  if  any  diftindion 
had  been  eftabliflied  between  a  public  office  and  a  public  charge i 
but  I  can  find  no  fuch  diilin£(ion,  cither  in  any  adjudged  cafe  or 
in  the  fenfe  of  the  ftatute.     Then  again,  if  this  were  to  be  con« 
*  -fidered  as  an  office  or  charge,  is  it  an  annual  office  or  charge  I 

It  is  faid  that  we  are  to  draw  the  conclufion  that  it  is  fo  by  ana- 
logy to  conftrn&ive  hirings  for  a  year :  but  there  are  circum- 
ftances  in  this  cafe  which  repel  that  prefamption,  independent 
of  the  apprehenfion  of  the  pauper  \  for  the  appointment  was 
<ietermined  at  a  quarter's  notice,  without  objeftion.  Therefore, 
9S  far  as  we  can  colled  the  intended  duration  of  the  employ- 
ment from  the  a£ts  of  the  parties,  it  appears  that  the  parifli 
might  put  an  end  to  it  within  the  year  if  they  thought  proper. 
Upon  the  whole,  therefore,  it  neither  appears  to  have  been  an 
office,  nor  a  public  office,  nor  a  public  annual  office  within  the 
ftatute  ,  and  it  is  immaterial  which  part  of  the  definition  faib  in 
its  application  to  this  cafe* 

LikWRENCE  J.  {a)^  This  pauper  can  only  have  gained  a  fet- 
tlement in  Boxley  by  doing  that  wfaicli'  the  ftatute  of  King 
William  points  out  as  equivalent  to  notice  to  the  parifli.  The 
ftatute  fpecifies  a  particular  a£t  to  be  done,  and  no  equivalent 
t  1 73  ]  for  that  aft  will  fatisfy  it ;  but  the  words  of  the  ftatute  muft 
be  purfued)  and  no  notoriety  of  employment  inihe  parifti  will 

j(d)  Grofe  J.  was  ablcQt  from  ifidifpofitioii. 

confer 
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confer  a  fettlement,  unlefs  it  be  by  executing  a  public  annual 
office  or  charge  in  the  parifli.  This  is  clearly  no  vffice^  but 
only  an  empiojment  arifing  out  of  a  contraA  :  between  which 
and  an  office  there  is  a  great  diftin&ion ;  as  appears  from 
a  Sid.  142.  and  Rex  r.  Milbume  {a).  Then  it  is  faid  that  this 
is  a  public  charge :  but  I  know  not  how  we  can  di(lingui(h  that 
from  a  public  office  in  this  refpcA.  It  would  be  going  a  great 
way  to  fay  that  every  contraft  with  the  parifhioners  for  any 
purpofe  concerning  the  parifli  was  a  public  charge ;  for  that 
would  extend  to  contra^s  with  carpenters  and  mafons  for 
keeping  the  church  in  repair,  and  the  Itkci  which  can  never  be 
conCdered  to  be  within  the  meaning  of  the  a£t«  But  the  word 
charge  J  coupled  as  it  is  in  the  a&  yniH^ce  muft  be  taken  to 
mean  fomething  of  the  fame  kind^  though  it  may  noc  com- 
monly be  known  under  the  name  of  an  office. 

Le  Blanc  J.  If  this  were  to  be  deemed  a  public  annual  of- 
fice or  charge  within  the  a£l,  it  would  extend  to  every  cafe 
where  a  perfon  had  a  duty  to  perform  which  from  its  nature 
muft  be  known  to  the  parifh  in  general.  But  there  is  a  differ* 
ence  between  an  employment  created  by  the  parties  themfelves^ 
which  they  may  put  an  end  to  whenever  they  pleafe,  and  that 
which  exifts  or  is  created  by  law«  Now  this  man  was  in  the  for- 
mer fituation.  It  was  in  the  option  of  the  overfeers  and  pa- 
rifliioners  to  have  fuch  a  perfon  in  fuch  an  employinent  or  not  ^ 
and  they  could  put  an  end  to  the  employment  altogether  whenever 
they  pleafed.  It  was  created  by  themfelves,  and  depended  upon 
their  contrail.  I  cannot  therefore  call  this  an  office  or  charge 
within  the  meaning  of  (he  aft  of  parliament. 

Both  Orders  confirmed. 

(a)  I  Wilf,  87.  and  2  Stra.  1325.9  where  it  was  holden  that  a 
fchooUmafter  gained  no  ftfttlemcnt  by  executiog  bis  cmploymeotf 
was  no  office* 
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Tuefday,  MosELBY,  Bart.  aToinJi  Stonehouse. 

Feb.  4th.  '  ^      ^ 

A  certificate  T^  ^^^^  ^^^  ^o/.  ihc  plaintiflF  declared  that  he*  was  feifed  in  fee 
jrranted  by  a  of  the  manor  of  Manchejler^  in  the  coanty  of  Lancafter^  and 
'^^V  *'  ^^^  *^'  ^^*  ^"^  ^^*  ^^^^  whofc  eftatc  he  has,  have  from  time  im- 
thrapprchcn-  ''memorial  had  a  court-icet  or  view  of  frankpledge  of  all  the  in- 
fion  and  con-  habitants  and  refiants  within  the  manor,  &c.  and  that  from 
vidion  t>t  a^  iji^g  immemorial  there  has  been  a  cudom  there,  that  the  in-^ 
cmpting  the  ^^hitants  and  refiants  within  the  manor,  charged  and  fwom  to 
profccutor'      inquire  and  prefent  thofc  things  whiph  belong  to  the  faid  court,^ 

andhisaffig-    ^g.   hare   yearly,  at  that  court-lee t,  held  within  the  manor^ 

DCc  iroxn  •  i_» 

•c  all  and  all     within  a  month  next  after  Michaelmas^  eiefied  two  fit  perfons 

manner  of  of  the  inhabitants  and  refiants  within  the  manor  to  be  refpec- 
fartfl)  ^d  ^^  tively  conftablcs  of  Mamkejler^  &c.  for  the  year  then  next  fol- 
cxempts  the     ^^^^"g*  ^^^^^j  'f  prefent,  have  been  accuftomed  to  be  fwom  in 

{>arty  from       open  court.     The  declaration  then  dated  that  at  a  court-leet 
trrixi^  the       holden  within  the  manor,  within  one  month,  &c.  viz.  on  the  i  ft  of 

^'^  ttablc^for^  0^^*^''  » ^<^4>  ^^^*^  defendant  and  one  J.  ^.,  who  then  and  long 

m  townfhtp       before  were  inhabitants  and  refiants  within  the  manor,  being  ut 

within,  but      perfons  in  that  behalf,  were  ele£hed  to  be  conftabies  of  Manchef- 

not  co.exicn.  ^^^  aforefaid  for  the  year  enfuing,  &c.:  that   the  defendant* 

parifli  where    *^^  7*  ^'  ^^^  ^^  prefent  in  court  at  the  time  of  fuch  clec- 

the  felony        tion,  and  had  notice  thereof,  &c. ;  but   that  the  defemlant^ 

was  coninQit-    though  requcfted,  &c.  refufed  to  be*  fworn  into  the  faid  office  of 

which  the       conftable,  &c.     Whereupon  the  fteward  impofed  a  reafbnable 

certificate        fine  of  2q/.  upon  him  for  the  ufe  of  the  lord ;  of  which  the  de- 

was  granted*    fendant  had  notice,  and  was  required  to  pay  the  fame,  but  rc- 

fice  he  was'    ^^^^^^  ^^-     P'cas,  I  ft,  Nil  debet,    adly,  h(\\o  non,  &c.  bc- 

appointcd  at    caufe  long  befove  the  eleAion  of  the  defendant  to  be  one  of  the 

the  court-lect  confbbles  of  Manchefter^  viz. at  the  aflTizes,  &c.  and  gaol  dcli- 

oJxtenfivT'^  very  at  LawaJUr^  on  the  15  th  of  AuguJ  1 801,  before  Lord  Ai^ 

with  fuch        vattlejt  &c.  one  £.  B.  was  convidied  of  burglary,  &c.  in  the 

townfliip.         dwelling-houfe  of  Samuel  Hall,  in  the  parijh  of  Manchefter  in 

V  ^  75  J     the  faid  county  \  and  that  Lord  Alvanley,  before  whom  the  con-* 

vi£lion  was  had,  on  the   24th  of  Augujl  1801,  at,  &c.  by  his 

certificate  under  his  hand,  dated,  &c.  and  which   the  defendant 

now  brings  here  into  court,  did,  purfuant  to  the  ftatute  in  that 

cafe   made,  certify  the  faid  conviction  in  form  aforefaid,  and 

thsit  the  faid  Samuel  Hall,  and  alfo  J.  H.  and  IF.  IT.  of  the 
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parifi  afoTefaid>  did  apprehend  and  take  thefaid  E.  B.  and  did        iSo6* 
profecute  her  to  conyI£Honi  &c. ;  and,  purfuant  to  the  ftat.  10. 
ist  II  jr.  3.  {c.  aa.),  thefaid  Jufticc  did  further  certify  that  by     ^^^^^^ 
virtue  thereof  and  of  the  faid  ftatute  the  (aid  S.  Hall^  for  the  Stonbhousb 
apprehenGon  and  convidion  aforefaid,  was  thereby  declared  to 
be  difehargedoj  and  from  all  and  all  manner  of  parish  ojices  within 
rif  PARISH  5^  Manchefter  fl^r^iV,  as  by  the  faid  certificate 
appears,  which  is  duly  inrolied  of  record  at  the  general  court  of 
quarter  feflions,&c.  as  in  and  by  the  faid  ftatute  requited.  The 
plea  then  ftated,  that  before  fuch  eledion,  &c.  the  faid  S.  Hall^ 
by  indenture,  &c.  afligned  the  faid  certificate  to  the  defendant 
for  35/.  in  purfuance  of  the  power  given  to  him  by  the  ftatute  \ 
and  averred,  that  before  fuch  affignment  S.  Hall  had  made  no 
ufe  of  the  certificate  to  exempt  himfelf  from  any  parilh  or  ward 
office;  and  that  the  faid  S.  Hfl// who  made  the  affignment  to  the      [  176  ] 
defendant,  and  the  Sam.  Hall  named  in  the  certificate  are  the 
fame.    The  plea  then   further  ftated,  that  the  parifi  of  Man^ 
cbefter^  in  the  certificate  mentioned  from  time  immemorial  has 
been  and  is  ftill  divided  into  and  contains  divers  diftin£t  town- 
(hips,  one  of  which  is  the  townfliip  of  MancheJIery  and  that  the 
faid  manor  of  Manchefter  and  the  faid  'townfbips  of  Manchefter 
from  time  immemorial  have  been  and  ftiH  are  co-extetiftve  and 
v}hlly  within  the  faid  parifb   of  Manchefter,  and  that  the  faid 
eleAion  of  the  defendant  to  be  a  conftable  of  Manchefter^  as  in 
the  declaration  mentioned,  was  an  elefUon  of  him  to  be  a  con* 
ftable  of  the  townfbip  of  Manchefter^  being  a  partfb  office  within 
tie /aid  town/hip  of  Manchefter,  wherein  the  felony  was  committed 
as  aforefaid,  to  wit,  at,  &c.  whereby  and  by  force  of  the  fta- 
tute the  defendant,  at  the  time  of  fuch  eledion,  was  and  is  ex- 
empt and  difcharged  from  the  faid  office  of  conftable,  to  which  .    ^ 
he  was  fo  eleded  as  aforefaid,  fo  being  a  pariftf  office  within  the 
faidpmri/b  of  Manchefter,  to  wit,  at,  &c. — Replication  to  the 
fecond  plea,  that  the  parifli  of  Manchefter  in  the  certificate  men- 
tioned from  time  immemorial  has  been  divided  into  and  contains 
divers  dtftin^  townfliips,  one  of  fuch  being  the  townfliip  of 
Manchefter^  and  that  the  manor  of  M*  and  the  townfliip  of  M* 
are  co-extenfive,  and  that  the  feveral  and  refpeftive  townfliips 
in  the  parifli  of  M.  during  all  the  time  aforefaid  have  been  ufed 
and  accuftomed,  and  ftill  of  right  ought  to  have  feveral  and  re- 
fpeftive  conftal^les  for  each  townfliip,  wholly  diftin£t  and  inde- 
pendent of  each  other ,  and  that  every  perfon  who  has   been 
clefted  to  ferve  the  office  of  conftable  withia  or  for  any  of  the 

faid 
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1806.    .    faid  rcfpc£iive  townfliips  have  fervtd  .and  cxcTcifed  the  office  of 
--  conftablc  wtthii^  and  for  that  towafhip  onljr-  for •  which  fuch 

agaififi       P^^fon   was  fo  ele£Ved   conftabfe ;  and  that  no  perfbn  who» 
Stonbh(»u8e  «>{arii]g  all  or  any  part  of  the  rime  aforefaid,  has  been  clcAed  to 
•£  177  ]     ferve  the  office  of  conftable  within  or  for  any  of  the  faid  re- 
fpcaire  townfliips,  has  fcrved  or  exercifed  the  office  of  conftable 
within  or  for  the  faid  parifh   of  Mancbefer  at   large,   or  any 
where  within  the  faid  parifli  of  Manchejler  out  of  the  refpeciive. 
townfhips  for    which   he  was  eleftcd    conftablc.      That  the 
de^ion  of  the  defendant  to  be  a  conftable  of  Mamhejier^  as  i» 
the  declaration  mentioned,  was  an  eleAion   of  him  to  b^   a 
conftable  of  the  towftfb'tp  of  Manchejler  aforefaid  ;  and  that  the 
defendant,  by  virtue  of  that  ele£lion,  was  confined  to  ferve  and 
exercife  the  faid  office  of  conftable  within  the  faid  towtijh'tp  of 
M»i  and  ought  not  to,  nor  could,  by  virtue  of  that  ele^ion^ 
Yervc  or  exercife  the  office  within  or  for  the  faid  pafijh  of  M.  at 
}arge,  or  any  where  within  the  faid  panjb  of  M.  except  ivitbht 
the  ioivtifljip  of  M.  aforefaid :  without  this,  that  the  faid  office  of 
conftable,  to  which  the  defendant  was  fo  eled^ed,  was  a  parifh 
tfice  within  the  faid  parijb  of  M.  &c.     To  this  there  was  a  ge- 
neral demurrer,  and  joinder. 

Woodi  in  fupport  of  the  demurrer.  The  qucftion  is.  Whe- 
ther the  certificate  exempts  the  defendant  from  fcrving  the  office 
of  conftable  in  the  townfhip  of  Manchefier^  the  whole  of  which  is 
within  the  parifh  di Matichefler?  The  Uatute  giving  the  certificate 
is  the  io£5"  1 1  JP*.  J-  f.  *3'/  ^•>  which  difcharges  the  proprietor 
thereof  "  from  all  and  ail  manner  of  parifh  and  ward  offices 
within  the  parifi  or  ward  wherein  the  felony  fliall  be  com- 
mitted/' &c.  The  only  cafe  in  the  books  on  the  conftrudion 
i  178  1  of  the  z€t  IS  Rex  v.  Derbjfbtre  {a)  which  differs  from  the 
prefent ;  for  there  the  manor  of  Birmingham^  for  which  the 
idefendant  was  appointed  conftable,  was  more  extenfive  than 
'tiie  parifif  of  Birmingbamf  for  which  ifhe  certificate  was  granted  ; 
and  therefoiK  the  certificate  was  holden  not  to  exempt  him 
from  ierving  the  office  i  and  rightly  fo  ;  for  otherwife  it  would 
•have  had  the  eSkSt  of  extending  the  privilege  meant  to  be 
conferred  by  the  ftatttie  to  a  diftri£l  withotd  the  parifii  or  ward 
wherein  the  felony  was  committed  \  which  is  contrary  to  the 
words  of  the  ad»  Bt4  ^  Court  admitted  that  a  conftable 
Wbofe  jttri£ttAk)a  did  npt  extend  kyend  the  pariAi  mi^  be 

(fy  %  Burr.  I  lizk 

Confidered 
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confidered  as  ^parsjb  officer  within  the  aft,  [Lord  EUenborough       i8o<S. 
having  alkcd  if  he  had  found  any  cafe  of  an  appointment  of  a 
conftajble  for  a  parijb  eo  nomine,]  he  anfwercd  that  he  was  not        ^^^a 
aware  of  any.     But  he  urged  that  if  an  appointment  to  a  parifii  SToiiEfiovas 
office  for  a  diftrift  Icfs  than  a  pariih,  though  within  the  boun- 
dary of  it,  were  deemed  not  to  be  within  the  privilege  of  the 
ftatute,  it  would  be  rendered  nugatory  in  the  north  of  Eng^ 
land^  where  moft  of  the  pariflies   are  divided  into  townfliips 
which  have  feparate  overfecrs,  and  where  there  are  no  over- 
fccrs  for  the  parifhes  co  nomine.     (It  was  obferved  contra  that 
churchwardens  were  appointed  for  the  whole  pari(h.)     In  foni« 
places  there  are  only  chapelwardens  for  the  feveral  town(hip9( 
and  in  like  manner,  the  furveyors  of  the  highways  are  appointed 
for  the  townifaips.    The  ftatote  lo  1st  ii    W.  3.  certainly 
meant  to  ufe  the  words  parijb  oficers  in  their  popular  accepta- 
tion, including  overfeers  of  the  poor,   whether  appointed  for 
ivwf^ps  or  parijbes^  conftabtes^  Sec,  though  in  ftri^lnefs  thefe 
latter  may  not  be  parifli  officers,  as  not  deriving  their  title  from 
any  parochial  appointment  {a).    AnA  in  feveral  odier  afts  the     t  '79  1 
Legiflature  appear  to  have  dafled  conjlables  with  parijh  officers^ 
as  commonly  foconGdered.     As  in  ftat.  13  £5*  14  Car,  2.  r.  12. 
/.  15.9  which  fpeaks  of  conftables^   &c.  dying  or  going  out  of 
the  parijb  I  and/   1 6.,  which  fpeaks  of  the  con  (table,  &c.  of 
roer J  parijb*     So  ftat.   18  GV0.  3.  r.  19.,  which  fpeaks  of  con- 
(UbleSf  headboroughs,  and  tithing-men  doing  tlie  bufinels  of 
their pafi/bt  townfliip,  or  place,  and  delivering  their  accounts  to 
the  overfeers  of  the  poor  of  the  fatd  partfb^  &c. 

JUttledale  contr^.  The  conftable  of  a  townfhip,  who  faaa  no 
jttrifdiflion  in  the  reft  of  the  parifli  out  of  the  townfliip>  cannof  ' 
be  confidered  as  a  par^  officer ;  which  word  pari/b  is  uCed  in 
the  ftatute  as  an  adjeflive,  qualifying  the  term  officer^  to  which 
it  is  annexed,  to  mean  an  office  co-extenfive  with  xktpart/br 
as  county  magiftrate,  coumty  rate*  county  treafurer^  &c.  are  ufed  ii^ 
oppofition  to  city  or  borough  magiftrate^  &c.  So  fheriff,  which 
is  Qrire-reeve,  port-reeve,  &:c.,  mean  that  the  oiiicer^s  jurifdi£kion 
is^o-extenfive  with  the  place  which  is  ufed  as  the  adjun£i  to 
his  office.    The  Legiflature  having  given  a  particular  privilege, 

{a)  Upon  the  fubjed  of  the  appointment  of  conftables,  vide  i  Blac, 
^•»-  355- '  Rfx  V.  Stephens^  T.  Jonet^  2 12.  Comb,  20,  \  Roll,  Jbrp 
53  j.  I.    The  conftable  of  Steprufz  cafe,  i  Buljt.  174. 

it 
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i8o6.       it  cannot  be  extended  beyond  the  words  of  the  a&  ;  and  the 
locality  of  the  word  pari/b^  as  there  ufcd,  is  further  evinced  by 

m^dnS^     its  being  coupled  with  wardj  which  is  a  local  diftrid  in  a  W/y»  as 
.JStovehousi  P^^y^  is  in  a  county.     [Lord  Elhnborough.    Does  not  wardxa  a 

city  correfpond  with  hundred  in  a  county ;  as  in  London  the 
r  180  1  pariflies  are  within  the  wards  {a)  ?]  If  ward  be  a  higher  divi* 
fion  than  a  parifli,  it  would  not  £hew  that  the  latter  meant  to 
.include  a  lower  diviGon  as  a  townihip.  The  zQ.  meant  to  give 
.an  exemption  co-exten(ive  with  the  whole  parifli,  for  it  applies 
to  felonies  committed  within  any  part  of  tlie  parifii ;  and  it 
would  be  contradidory  to  give  it  any  other  conftruflion.  The 
ftat.  5  Ann.  c.  ^i.f.  i«  which  is  auxiliary  to  the  ftatute  of  King 
William^  gives  40  A  reward  on  convidion  of  a  houfebreakery 
and  direds  the  Judge  to  certify  in  what  pari/b  the  felony  was 
committed.  The  cafe  of  pariflies  divided  into  townfhips  is  a 
cafus  omlffus  in  this  a£l,  as  it  was  in  the  general  ftatute  of  the 
43  Elrz.  c.  a.  which  omiflion  was  afterwards  fupplied  by  the 
ftat  13  {9*  14  Car.  2.  c.  12.  iLe  Blanc  J.  obferved,  that  the 
overfeers  of  the  poor  of  townfiiips  in  the  North  had  always 
had  the  benefit  of  this  ftatute  of  King  WtKam.']  The  prin- 
ciple laid  down  in  Rex  v.  Derb^ire  {ti)  >l^s,  that  the  officer 
claiming  the  exemption  (hould  at  leaft  claim  it  for  an  office  co» 
extendve  with  the  parifli :  and  they  confidered  that  a  conftabie 
was  a  civil  officer,  the  nature  of  whofe  office  had  no  rebtion  to 
a  parijb^  which  is  an  ecclefiaftical  divifion.  [Z»^  Blanc  J.  Sup- 
pofing  the  parifli  and  manor  co*extenfive,  would  that  vary  the 
queftion  ?]  In  one  fenfe  it  might,  as  die  Legiflatuic  looked  to 
the  locality  of  the  exemption. 

[  181  3  )FW  in  reply.     A  parj/b^emtbin  the  paryt  dots  not  nectf^ 

farily  mean  an  office  co-extenfive  with  the  parifli,  but  may  be 
taken  to  mean  one  which  relates  to  the  exerdfe  of  parochial 
duties  within  any  part  of  the  parifli :  and  it  would  be  a  ftrange 
4X)n&ru&ion  of  the  zGt  to  fay,  that  if  a  townfliip  were  co-ex* 

« 
(a)  Ward  is  faid  to  be  fo  ufcd  in  Brad£/h  ▼.  Bt/bopt  Cro*  EBm. 

a6o.  and  al(b  in  Cro,  Car.  165.     Bat  in  Cro.  Joi.  ^aa.  it  is  laid  to 

be  ufcd  for  a  pari(h.    According  to  CovfdPi  IfUerprtUr^  ri^arjn  a 

portion  of  a  city  nnder  the  charge  or  keeping  of  an  officer ;  as  the 

wards  of  the  city  of  London  under  the  charge  of  the  refpf  dive  al- 

dermco.    It  is  sifo  ufcd  as  ai  portion  of  a  fottft.    Weptntako  is  the 

fame  at  hundrrd. 

{b)  2  Bwrr.  iiSa. 

lenfin 
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tenfive  with  the  parifh,  which  is  fometxmcs  the  cafe,  a  certiS-        1806. 
catc  would  cxcropt  the  owner  from  the  offices  of  the  town(hip, 
but  not  otherwife.     The  legiflaturc  could  never  have  contem-        againft 
plated  fo  unmeaning  a  di(lin£lion.      On  the  contrary,  they  Stonbuou^ 
meant  to  exempt  the  party  from  all  offices  to  be  exercifed  with- 
in thtpanyborward.     ^Grofi  J.  obfervcd,  that  there  were  ward 
officers  as  well  as  parifii  officers.]     Ward  in  the  counties  of 
Cumberland  and  Northumberland  fignifies  the  fame  as  hundred  in 
other  counties. 

Lord  Ellrnborough  C.  J.    The  queftion  is,  whether  the 
office  of  conftable  for  the  manor  and  townfhip  of  Man^hejler^ 
which  are  co-exten(lve,  and  within  the  pariffi  of  Manchejlerf 
which  parifli  contains  alfo  other  townftiips,  is  a  pari/h  or  nvard 
e^e  within  the  meaning  of  the  flat.  10  W  1 1  ^T^,  3.  c .  23.  from 
ferving  which  the  defendant  is  exempt  by  means  of  the  certifi- 
cate obuined  by  him  under  that  a£t  ?  And  that  depends  upon 
the  conftrudion  of  the  words  exempting  the  original  proprietor 
or  affignee  of  fuch  a  certificate  *«  from  all  and  all  manner  of 
parj/b  and  ward  offices  within  the  parijh  or  wartl"  wherein  the 
felony  (hall  have  been  committed:  whether  thofe  words  (hall  re- 
ceive a  liberal  and  popular,  or  a  drift  and  literal  interpretation  ? 
If  lihc  words  be  conftrued  ftrifkly  and  literally,  the  office  of 
petty  conftable  muft  be  excluded  altogether  j  for  conftablcs  are 
cither  appointed  at  the  manor  court  or  hundred  court,  cither  for 
the  manor  or  vill,  or  for  the  hundred,  and  not  for  a  parijb  co      [   '^2  3 
nomine ;  and  fo  of  overfeers  of  the  poor  in  the  north  of  Eng^ 
land,  who  are  for  the  moft  part  appointed,  not  for  pariflies,  but 
for  townfliips ;  and  yet  ever  Gnce  the  paffing  of  the  a£l  of  King 
William  the  exemption  of  the  certificate  has  always  been  con- 
fidered  as  extending  to  thefe.     If  then  we  cannot  fatisfy  the  ap- 
parent intention  of  (he  z(k  by  a  ftri£l  and  literal  conftru£iion  of 
the  words,  we  muft  adopt  the  more  libctal  and  popular  fenfe  in 
which  they  appeslr  to  have  been  ufed.     And  the  legiflaturc,  in 
other  inftances  which  were  mentioned  at  the  bar,  have  fpoken  of 
conftables  as  of  pari/h  officers^  in  the  popular  fenfe  of  the  word 
parijb,  meaning  thereby  officers  whofe  funAions  were  exercifed 
viitbin  the  pariih ;  and  unlefs  we  confider  them  to  have  ufed  it 
in  that  fenfe  in  the  ftat.  of  King  William,  a  very  large  portioa 
of  the  realm  muft  be  deprived  of  the  full  benefit  of  it.  Thefta- 
tute  ftys  that  the  party  (hall  be  difcharged  <<  from  all  and  all 
manner  of  parifli  and  ward  offices/'  as  if  contemplating  fome- 

thing 
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l8o6.       tiling  beyond  what  in  legal  ftriAnefs  might  be  deemed  1^  be  a 

P^^fi  or  voard  office ;  but  it  docs  not  fpccify  any  by  name.    If 

osELCT     therefore  wc  were  to  fapply  the  mention  of  fuch  oCBces  only  as 
Ctokehoubi  ^"  ^^S^^  ftri£)nefs  fell  under  this  defcription,  we  (honld  only  read 

•*  furveyors  of  highways  of  parijbes^  chttrchwardensj^  and  ovcr- 
feers  of  the  poor  of  parijbes  ;'*  and  confidering  ward  as  bundrei 
it  would  only  embrace  high  conftables :  all  other  conftables 
would  be  excluded,  and  all  officers  of  townftups.  But  it  is  iin- 
poffible  that  this  could  have  been  the  meaning  of  the  legiflature. 
In  a  cafe  therefore  where  inconvenience  would  refult  ftom  a  nar- 
rower and  flri^  interpretation  of  the  words,  which  would  in  a 
great  meafure  defeat  the  apparent  obje£l  of  the'  legiflature,  we 
[  183  3  T^^^  adopt  the  more  general  and  popular  fenfe  of  them,  which 
the  legiflature  have  themfclves  applied  to  parifli  offices  on  other 
occafions, 

Grose  J.  In  conftruing  the  words  of  this  ftatute  we  muft 
confider  what  was  the  objed  of  the>  legiflature  in  making  this 
provifion.  They  meant  to  encourage  and  reward  perfons  who 
exerted  themfclves  for  the  public  good  in  the  apprehenfion  and 
convi£^ion  of  certain  oflfenders,  by  exempting  them  from  the 
burthen  of  ferving  what  they  defcribe  as  **  all  and  all  manner 
of  parifli  and  ward  offices."  It  is  proper  therefore,  in  conflm- 
ing  thefe  words,  to  put  the  mod  beneficial  fenfe  upon  them  for 
the  fubjedl  which  they  will  admit  of ;  and  for  this  purpofe  we 
may  fairly  confider  what  has  been  the  common  language  of  the 
legiflature  in  other  ads  in  fpeaking  of  parifli  officers:  and  in 
the  two  which  have  been  mentioned  they  have  confidered  can" 
fiabUs  as  pavyb  officers.  It  appears  then  that  they  have  fomc- 
times  ufed  the  appellation  of  parijb  ^ers  in  its  common  and 
popular  fenfe ;  and  therefore  We  may  fairly  confider,  that  ifl 
the  prefent  inftance  they  meant  to  ufe  it  in  that  fenfe,  and  that 
they  meant  to  exempt  the  owner  of  a  certificate  circumftanccd 
as  the  defendant  is  from  ferving  f amongft  others)  the  office  of 
oonftable,  confidering  that  as  a  parifli  office. 

Lawrence  J.  I  think  that  this  a£t,  which  was  meant  to 
encourage  the  apprehenfion  and  convi&ion  of  certain  of- 
fenders', was  intended  to  have  a  general  operation  throughout 
every  part  of  the  kingdom,  and  ought  not  to  be  narrowed  by  a 
couftruflion  which  would  exclude  a  confiderable  part  of  the 
North  from  the  benefit  of  it.  Confidering  then  the  obje£l  of 
fhe  legiflaturci  and  the  general  terms  they  have  ufed,  it  can- 
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not  be  doubted  that  they  •meant  to  ufe  them  in  their  popular,  1 800. 
and  not  in  their  ftri£l  fenfe.  Conftables  are  appointed  either  at  ^ 
the  (herifF's  tourn  or  at  the  court  leet  of  the  lord,  and  cannot  a^ainfi 
therefore  in  ftriftnefs  be  deemed  pari/j  officers  :  but  yet  they  STONSHoxrrt 
»rc  commonly  fo  confidercd,  and  in  the  two  afta  which  have  1*^42 
been  mentioned  they  arc  defcribed  as'  fuch  :  from  whence  we 
may  infer,  that  the  legiflature  in  the  prefent  iuftance  ufed  the 
term  "  fart/b  office"  in  the  fame  popular  fenfe.  And  not  only 
the  legiflature  in  thefe  afts  of  parliament,  but  writers  of  confi- 
dcrable  eminence  have  confidercd  conftables  as  rparifh  officers. 
Thus  Lambert  in  his  Office  of  Conl}ablei  p.  9.  fpeaks  of  petty 
conftables  in  towns  and  parlfbes^  who  were  to  aid  the  conftables 
of  the  hundred.  And  Blackjoue  in  his  Comment  a  fiesy  .1  voK 
356.  fays,  "  petty  conftables  are  inferior  officers  in  every  town 
and  parijb^  Subordinate  to  the  high  conftable  of  the  hundred  i* 
thefe,  he  fays,  are  all  chofen  at  the  court  leet,  or  if  no  court 
leet  be  held,  are  appointed  by  two  juftices  of  the  peice.  Con- 
Cdering  therefore  that  the  legiflature  has  ufed  the  dcfcription  of 
farifb  officer  in  its  popular,  and  not  in  its  ftridt  fenfe,  there  is 
no  reafon  for  confining  it  to  officers  who  are  properly  appointed 
for  the  whole  parifti,  and  whofe  jurifdiftion  is  co-extenfive  with 
it,  but  it  may  well  be  taken  to  comprehend  officers  of  the  fame 
defcription  appointed  to  exercife  their  offices  in  different  parts 
of  the  parifti,  all  of  whom  tog'^ther  may  be  confidered  in  ^  ge- 
neral fenfe  as  the  parifti  officers,  though  each  may  not  exercife 
a  jurifdi£)ion  over  the  whole  parifti.  This  differs  from  the  cafe 
of  Rex  V.  Darby/birey  to  which  the  true  anfwer  was  given  at  the 
ban  The  obje£t  of  the  aft  of  King  Wiliiam  in  giving  the  cer- 
tificate, was  toexempt  the  poflefTorfrom  the  burthen  of  ferving 
offices  within  the  parifh  where  the  felony  was  committed,  but 
not  to  extend  the  exemption  to  offices  of  more  enlarged  jurif-  f  185  ] 
diftion  than  the  parifh,  which  was  the  attempt  made  in  that 
cafe,  and  therefore  it  cannot  rule  the  prefent,  which  is  an  at- 
tempt to  narrow  the  exemption  to  offices  co-extenfive  with  the 
whole  parifh. 

Le  Blanc  J.  The  queftion  is,  in  what  fenfe  the  legiflature 
have  ufed  the  term  parj/b  offices  in  this  a£l  of  parliament,  whe- 
ther in  its  ftrift  legal  and  technical  fenfe,  or  in  the  more  po** 
pular  fenfe  of  it  ?  And  I  know  of  no  better  rule  for  afcertaining 
in  what  fenfe  words  have  been  ufed  in  an  a£t  of  parliament, 
than  by  feeing  in  what  fenfe  the  fame  expreffions  have  been  ufed 

Vot.VII.  L  '  in 
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l8o6.        fn  other  z€ts  of  parliament  pafled  at  no  great  diftance  of  time 

"        from  the  aft  in  queftion.    Now  in  the  a&  of  Car.  a.  it  appears 

MosiLiY     ^^^  ^  conffable  was  conGdercd  by  the   Icgiflature  as   a  farj/b 
Stone H0U81.  officer^  and  if  the  meaning  of  the  a£i  of  King   William  were 

only  doubtful,  ought  not  fuch  a  conftrudion  to  be  put  upon  it 
as  will  extend  its  operation  over  the  whole  kingdom,  rather 
than  one  which  would  deprive  a  great  part  of  the  kingdom  of 
the  benefit  of  it?  It  is  not  difputed  that  if  the  manor  and  parUh 
were  co-extenfive,  the  certificate  would  exempt  the  party  from 
ferving  the  ofiice  of  conftable.     But  that  is  going  a  great  way 
towards  the  adoption  of  a  liberal  conftru£iion  of  the  z6t.     And 
if  that  were  admitted,  as  I  think  it  muft  be,  it  will  be  doing 
no  violence  to  the  words  to  extend  the  exemption  to  a  conftable 
who  is  appointed  to  execute  his  office  within  the  limits  of  the 
parifli  for  which  the  certificate  is  granted.     In  the  cafe  of  7Z# 
King  V.  Darb^ire  moft  of  the  arguments  of  the  Judges  went 
to  (hew  that  the  certificate  did  not  extend  to  offices  to  be  exer- 
cifed  ieyonJ  the  bounds  of  the  parifb,  as  that  would  be  to  ex* 
r  i86  1     ^^^^  ^^  exemption  into  a  different  diftri<2  than  that  in  which 
the  party  had  the  required  merit,  which  muft  be  confined  to 
the  parifli  wherein  the  felony  was  committed.     But  this  cafe  is 
the  converfe  of  that ;  for  the  exemption  is  claimed  to  be  exer- 
cifed  within  a  lefs  extent  than  the  Icgiflature  propofed  as  the 
reward  of  the  public  fcrvice  performed  by  the  party,  but  one 
which  is  comprehended  within  the  propofed  extent.     I   am 
therefore  of  opinion,  that  the  certificate  does  exempt  the  de- 
fendant from  ferving  the  office  of  conftabte  for  the  townfliip  of 
Manchefler^  the  whole  of  which  lies  within  the  parifli  of  Man^ 
thefler^  for  which  fuch  certificate  was  granted. 

Judgment  for  the  Defendant. 
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i8o6. 

ZoucH,    on  the  Demife  of  Thomas  Forse,  againft  Tuefday^ 

Henry  Forse.  ^'^*  4th. 

TN  eje£lment  for  one  moiety  of  a  copyhold  tenement  in  the   There  can  be 

manor  of  Froom  Vanchurchy  in  the  county  of  Dorfct^  which  "°  general 

%        i\  r^      1  rr  occupancy  ox 

was  tried  before  Le  Blanc  J.  at  the  laft  Dorcbffier^Lihzts,  a  ver-  ^  copyhold, 

dia  was  found  for  the  plaintiflF,  fubjeft  to  the  opinion  of  the  bccaufc  the 

Court  on  the  following  cafe,  Swa^°i1n'the 

At  the  court  baron  of  the  Duke  of  Bolton  for  his  manor  of  lord;  and 
Fnom  Vanchurchy  in  the  county  of  Dorfety  holden  the  24th  of  the  ftatatea 
July  1 761,  the  lord  of  the  manor,  by  his  fteward,  granted  to  ^9  Car*  »• 
Robert  Forfe  the  reverfion  of  a  moiety  of  a  copyhold  tenement  and  iIg^o.i. 
by  copy  of  court-roll  as  follows :   "  At  this  court  the  lord  of  c,  20./  9. 
«  the    manor,    by   his    fteward,  granted    to  Robert   Forfe   of  appropriating 
"  Portcrty  &c.  the  reverfion  of  a  moiety  of  a  cuftomary  tene-  autre  vie"' 
**  ment  and  46  acres  of  *  land,  &c,  within  this  manor,  now  in  where  there  is 
"  pofleflxon  of  WilUafn  Forfe y  which  he  claims  to  hold  for  his  no  fpecial 
"  life  by  copy  of  court-roll  of  this  manor,  dated  the  apth  of  notYund  ^ 
"  Jpril  1  725,  remainder  by  another  copy  dated  the  6th  of  copyhold?. 
"  May  1740,  to  Henry  Forfcy  fon  of  the  faid   William  Forfey  And  one  who 

«  for  his  life ;  to  have  and  to  hold  the  reverfion  of  the  faid  "^^^  admitted 

^  tenant  upon 

"  premifes.  Sec.  to  the  faid  Robert  Forfe,  for  the  life  of  Henry  ^  claim  at 

"  Forfe,  his  fon,  (aged  ten  years,)    at  the  will  of  the  lord,  adminiftrator 

"  accordinc:  to  the  cuftom  of  the  faid  manor,  from  and  imme-  ^^  ^**°"  °°" 
,,,.,?,-  ,         /.    r  .  11  .         tothcgrantec 

"  diately  after  the  furrcndcrs,  forfeitures,  or  other  determma-  of  a  copyhold 

**  tion  of  the  eftates  of  the  faid  William  Forfey  and  Henry  Forfe  pur  autre  vie, 

"  his  fon,  of  and  in  the  faid  premifes  •,  paying  the  yearly  rent    .  .^*°fi»  °®  . 

"  of  15/.  and  an  heriot,  when  it  (hall  happen,  and  by  and  charafter 

'*  under  fuch  other  works,  fuits,  &c.  fervices,  and  cuftoms  as  cannot  reco- 

"  are  ufually  done  and  paid  for  the  fame.    And  for  fuch  eftate  ^"^^ '"  cjcA- 

"  in  reverfion  the  faid  Robert  Forfe  {as  file  purchafor)  paid  the  ^^u-offuch 

*'  lotd  for  a  fine  38).     But  the  admittance  and  fealty  of  the  admifiion  aa 

*  faid  Robert  Forfey  and  Henry  Forfe  his  fon,  is  rcfpited  until,"  "po"  a  new 

&c.     William  Forfe  continued  feifed  till  the  year  17(54,  when  f"^  ^"^•^*°: 

, .  r  r-  ^*^^  J2:rant  of 

ne  died;   and  upon  his  death  the  faid  Henry  Forfey  the  fon  of  tbe  lord.  " 

William  Porfcy   entered  into  and  continued   feifed  till   1793,    *[  1B7  ] 
whenhe  died ;  and  upon  his  death  his  widow  entered  and  con- 
tinued in   poffcflion  till    1803,  when  (he  died.    The  above- 
named  Rohtirt  Forfey  to  whom  the  reverfion  was  fo  granted, 

La  died 
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l8#tf.        died  inteftatc  in   1775,  living  fi^c  fons,   JTUliam  Forji  the 
"^  eldeft,    Henry  the  ccftuy  que  vie  named   in   the  faid  grant, 

aMwfi  r^^^ww/  For/e  the  IciTor  of  the  plaindfF,  and  three  others ;  and 
FoRSfi.  upon  his  death  adminiftration  of  his  efFe£ls  was  duly  granted 
to  two  perfons  who  arc  fince  dead :  after  which,  viz.  />- 
hruary  id,  1804,  adminiftration  de  bonis  non  was  granted  to 
the  leflbr  of  the  plaintiff,  who  on  the  25th  of  Augufi  1804  was 
L  *88]  admitted  tcnznt  {a)  to  the  faid  moiety  for  the  life  of  the  faid 
Henry  For/e,  the  fon  of  Robert  For/e.  No  evidence  was  pro- 
duced of  any  cuftom  in  the  manor  that  the  ceftuy  que  vies  not 
taking  by  the  habendum  (hould  have  any  beneficial  intereft. 
The  queftion  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  were  entitled  to  recover  ? 

JF.  B.  Taunton,  for  the  leflbr  of  the  plaintiff,  contended  for 
his  right  to  recover  either  under  the  original  grant  of  the  a4th 
of  July  1761 ;  and  this  either  at  common  law,  or  by  virtue  of 
the  ftatutesj  or  in  equity;  this  being  fo  plain  a  truft  that  the 
leiibr  of  the  plaintiff  fliould  not  be  defeated  on  his  truftee's 
title :  or  under  xhc/uh/equent  aB  of  the  lord  in  the  admijjion  of  the 
24th  of  Augujl  1804,  operating  as  a  new  copyhold  grant  to  the 
leflbr  of  the  plaintiff  pur  autre  vie,  and  re-uniting  the  legal  with 
the  equitable  eftate.  i(t.  The  leffor  is  entitled  to  recover  at 
common  law  as  quaC  a  fpecial  occupant  impliedly  defignated  by 
the  terms  of  the  original  grant :  becaufe  every  grant  is  to  be 
taken  moft  ftrongly  againft  the  grantor,  and  fo  to  be  conftrued 
ut  res  magis  valeat  quam  pcreat  \  and  a  copyhold  grant  to  one 
pur  autre  vie  is  equivalent  to  a  grant  to  him  and  bis  repre/enta^ 
tives  pur  autre  vie,  and  is  not  determined  by  the  death 
{^  X  8p  ]  of  the  grantee ;  for  as  he  may  aflign  it  during  the  life  of 
the  ceiluy  que  vie,  and  the  lord  would  be  bound  to  admit  the 
aflignce  in  h&,  by  the  fame  reafon  he  ought  to  admit  the  ad- 

(a)  The  admiflioni  upon  which  an  argument  was  afterwards  at- 
tempted to  be  raifcd,  was  in  this  form:  *<  Manor  of  Froom  Vmu 
cburehf  &Ct  At  this  court  came  Thomas  For/e  of,  &<•  aad  was 
admitted  tenant  to  a  moiety  of  a  cuftomary  tenant  and  46  fcres  of 
land,  &C«  which  he  claims  as  adminifirator  o/thc  goods,  &c.  t^  Robert 
Forji,  late  of  ForfOBf  &c.  deceafed,  for  the  lifie  of  Hewy  Forje,  by 
copy  of  court^roll  of  this  manor,  dated  24th  of  July  1761,  it  ap« 
pearing  by  the  faid  copy  that  the  faid  Robert  For/e  was  the  fole  pur« 
chafer  thereof  |  and  the  Dud  Thomas  For/e  did  thu  day  his  fcihy  to 
the  Udy.'» 

mtoiftrator 
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Aiintftrator  of  his  grantee^  who  is  ftn  afTignee  in  law,  in  order        i8o($. 
to  give  cfFcfl:  to  the  grant.     ILe  Blanc  J.     Is  it  not  fettled  lawi         -^— 
that  there  can  be  no  occupancy  of  a  copyhold  ?]  Co.  Cap.  /.  56^       ^o^f  « 
fays,  that  there   may,  though  it  is  faid  in  Smartle  v.  FenhaU       Forsi. 
hw  {a)  to  have  been  adjudged  otherwife.     But  it  is  laid  down 
in  many  authorities  {t)  that  a  copyhold  grant  is  to  be  conftrued 
according  to  the  intent  of  the  parties,  and  is  not  to  be  tied  up 
to  the  ftrift  rules  of  law.  And  here  the  intent  of  the  lord  plainly 
appears,  that  an  eftate  for  the  whole  life  of  Htnry  For/e  (hould 
pafs  to  the  grantee.     But  if  there  were  any  doubt,  the  fubfc- 
quent  admiiBon  of  the  lefTor  of  the  plaintiff  by  the  lord  has 
explained  his  o\yn  grant,  which  it  may  well  do,  as  the  admit- 
tance in  Brookes  v.  Brookes   {c)  explained  the  antecedent   fur- 
render  ;  efpecially  as  the  admittance  in  this  cafe  was  made  on 
a  claim  of  right  as  adminjflrator  of  Robert  Forfe.     So  in  Burgefs 
T.  Wheate  {d)  Lord  Mansfield  faid,  that  if  the  lord  confent  to  a 
condition   or  truft  on  the  court-roll,  he  is  bound  by  it  j  for  he 
cannot  claim  again (t  his  own  a£l.     And  as  a  grant  of  a  chattel 
intereft  in  land  to  A,  for  the  life  of  J9.  would  enure. in  law  as 
a  grant  to  -rf.  and  his   perfonal  reprcfentatives,  though   not 
named,  during  the  life  of  B. :  fo  this  which  is  a  grant  of  a  bare 
intereft  in  land,  under  which  the  freehold  does  not  pafs  to  the 
grantee,  muft  operate  as  a  grant  to  the   adminiftrator  of  the 
grantee,  in  order  to  give  efFccl  to  it  ;  and  the  intention  of  the      p  ^ 

lord  that  it  (hould  fo  operate  is  evinced  by  the  fubfequent  ad-  ™  ■• 

mifiton  of  the  adminitlrator,  as  fuch.  But  fuppofing  the  grant 
would  have  determined  at  common  law  by  the  death  of  the 
grantee,  the  ftatutes  29  Car.  i.e.  3./.  12.  and  146^0.  a.  c.  20. 
/.  9.  will  uphold  the  eftate  in  his  reprefentatlvc  for  the  life  of 
the  ceftuy  que  vie.  The  firft  ftatute  enafts,  that  any  eftate  put 
autre  vie  fhall  be  devifeable,  and  if  not  devifed  (hall  be  charge- 
able in  the  hands  of  the  heir,  if  it  come  to  him  as  fpecial  oc- 
cupant, as  aflets  by  defccnt ;  and  if  there  be  no  fpecial  occn* 
pant,  it  (hall  go  to  the  executors  or  adminiftrators  of  the 
grantee,  and  be  aftets  in  their  hands :  and  the  latter  ftatute  di- 
xtfkSf  that  where  there  is  no  devife  of  fuch  eftate,  and  no  fpeciat 

(a)  Smarile  v.  Penhalhw,  6  Mod.  65.     1  SM.  188.  and  a  Ld 

(h)  Co.  Cop.  /  3j.   (p.  97.)     Fi/bir  V.  Wigg.  1    ^-   '^»*-  '5. 
Rigdenv.  FalBer,  %  Vef.  ts6,  9.  Brooh  v.  Brools,  Poph.  1%$.  Cro. 

7^'  434-         (0  -P^**  "J*         O')  '  ^^'  ^'t'  *^7* 

L  2  occupanta 


jgo  CASES  IN  HILARY  TERM 

1 8o6.       occupant,  the  furplus  of  fuch  eftate,  after  payment  of  debtSt 
■  (hall  be  diftributed  as  the  perfonal  efliate  of  the  owner.     Then 

ZoucH        fuppofing  there  could  be  no  general  occupant  of  a  copyhold, 
1%^^^        which  never  appears  to  have  been   exprefsly  decided :  (for  it 
was  not  the  principal  point  in   Smartle  v.  Penbailow  {a)  •  and 
Cokis  Copyboider^f.  56.  isotherwife),  that  is  no  reafon  why  there 
may  not  be  a  fpecial  occupant  of  it  under  the  ftatutes :  for  at 
common  law  there  could  be  no  general  occupancy  of  things 
lying  in  grant,  as   of  a  rent  {b) ;  and  yet  the  ftatutes  extend  to 
them*    This  is  faid  in  a  note  to  6  Mod.  66.  to  have  been  fo  ad- 
judged in  C.  B. ;  and  though  a  quasre  be  there  put,  the  point 
was  exprefsly  determined  by  Lord  Harcourt  in  Rawlin/on  v.  Tbe 
Duchefs  of  Montague  (r),  who  faid,  that  if  fince  the  ftat.  of  Car.  2. 
a  rent  be  granted  to  jf,  for  the  life  of  £.,  and  ^.  die,  living 
£191]      £.1  jiJs  executors  or  adminiftrators  (hall  have  it  during  the  life 
of  B.  -,  and  the  ftatute,  he  adds,  in  that  cafe  does  not  enlarge, 
but  only  prefcrves  the  eftate  of  the  grantee.     And  fo  is  the 
opinion  in  Kendal  v.  Micfield  {d).    The  fame  reafon  holds  why 
copyhold  (hould  be  preferved  as  well  as  other  etlates  for  life. 
There  are  feveral  cafes  in  equity  where  copyhold  eftates  pur 
auter  vie  have  gone   to   the  perfonal   reprefentatives  of  the 
granton     How  v.  How  {e),  Withers  v.  Withers  (/),  and  Rundle 
v.  Rundle  (g^).     [Lawrence  J,  Were  not  thofe  cafes  of  fpecial 
occupancy  ?    But  have  you  any  cafes  of  common  occupancy 
where   it  was  holden  that  the  reprefentatives  of  the  grantee 
(hould  take  againft  the  lord?     In  Withers  v.   Withers  Lord 
•     Hardtmeke confidered  that  the  ftat.   14.  Geo.  2.c.  20.  did  not 
extend  to  copyholds.]     He  admitted,  that  he  had  not  found 
any  fuch  cafe.     But  what  was  faid  in  Ambler  is  but  a   loofe 
di£lum.     At  any  rate,  he  contended,  3dly,  that  by  the  admif« 
fion  of  the  24th  of  Auguft  1 804  the  lord,  who  had  then  the 
legal  title,  made  a  new  and  valid  cuftomary  grant  {b)  of  the 
copyhold  to  the  lefibr  of  the  plaintiff,  and  thereby  united  the 
legal  with  the  equitable  title,  which  the  leflbr  had  in  him  before. 

{a)  6  Mod.  6$.     I  Salk.  188.  and  a  Ld.  Ray,  994. 
0)  Co.  Lis.  41.     Vaugb.  190.  201.     2  Rtd.  Abr,  150.  Cro,E£%. 
791.    SaiL  189.     2  Ld.  Ray,  1000. 

(e)  Deeemfer  17 10.  note  to  Low  V.  Burrow,  3  P.  IVmi,  %6o. 

id)  Barnard.  Cham.  Rep.  49.      (r)  i  Fern.  ^16.      (/)  Ambl.  152. 

ii)  2  Fern.  264.  (b)  Co*  Cop.f.  38. 

[Lord 
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[I^rd  EUetiborougb.    If  a  Granger  have  no  title,  can  admiflion        1 806. 

give  him  a  title  ?     Lawrence  J.  and  Le  Blanc  J.     Tf  the  lord  '     ^ 

admit  one  upcJn  a  miftaken  claim,  which  turns  out  to  have  no        armnM 

foundation,  how  can  that  pafs  the  eftate  to  him  ?  Lord  Ellen--        Fons^ 

borough.     Have  you  any  cafe  where  an  admiflion  upon  an  un* 

founded  claim  Qiall  operate  as  a  new  and  efFeftual  grant  from 

the  lord  ?]     At  leafi  it  may  operate  fo  far  as  to  pafi;  to  him  the 

legal  title  which  before  was  in  the  lord ;  and,  according  to 

3  Leon,  210.  which  is  recognized  in  Gilberfs  Tenures^  28 1,  the      t  '9^  J 

(Iranger  (hall  be  tenant  at  will,  becaufe  he  comes  in  by  the  aflent 

of  the  lord.     As  in   Doe  d.  Martin  v.  Watts  {a)^  an  acceptance 

of  rent,  through  ignorance  of  the  party's  title,  will  yet  conftitute 

a  tenancy  from  year  to  year. 

Lord  Ellenborough  C.  J.  That  was  in  the  cafe  of  a 
tenant  in  poiTeflion :  but  an  admittance  to  a  copyhold  does  not 
in  itfelf  conditute  a  poflcflion :  it  only  gives  the  party  the 
means  of  poOeflion  if  he  have  a  good  title  to  it..  Nothing  oan 
be  added  further  to  the  argument,  and  therefore  we  may  relieve 
the  plaintiffs  counfel  from  further  unneceflary  trouble.  The 
claim  made  by  the  leflbr  of  the  plaintiff  was  ms  adminifirator 
de  bonis  non  of  Robert  Forfe  the  grantee,  upon  which  he  was 
admitted  ;  but  in  that  chara£ler  he  could  not  be  invefted  with 
any  title,  unlcfs  copyholds  be  within  the  ftatute  of  Car.  z>  or 
of  Geo.  2.  But  it  having  been  decided  that  neither  of  thofe 
ftatutes  extends  to  copyholds,*  it  appears  that  he  claims  to  be 
admitted  in  a  charafler  upon  which  no  legal  title  could  be 
founded,  and  in  refped  of  which  he  ought  not  to  have  been 
admitted.  Then  unlefs  this  erroneous  admiflion  pperate  as  ai 
new  grant,  he  can  have  no  title  at  all.  But  it  would  be  too 
much  to  fay  that  that  which  was  an  admiflion  upon  a  claim  in  a 
particiar  chara£ier,  being  vicious  in  that  reipe£t,  fliall  operate 
as  a  new  ^nd  exprefs  grant  which  neither  the  lord  nor  the  te- 
nant ever  contemplated  at  the  time. 

Lawk  encb  J.  It  never  was  determined  that  copyholds  were 
within  the  ftatutes,  and  the  contrary  has  been  faid  infeveral 
cafes  ;  and  there  is  good  reafon  why  they  fhould  not  be  con-  T  lO^  1 
fidered  to  be  within  them ;  for  if  they  were,  it  would  take  avray 
the  right  of  the  lord.  The  objeA  of  the  ftatutes, was  to  pro- 
vide for  the  occupation  of  eftates  pur  auter  vie  which  upon  the 

(«)  7  Term  Rep,  85. 

L4  4cat)\ 
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Zovcn 

sgainfi 


death  of  the  owners  no  perfon  had  a  prefent  right  to  occnpfi 
and  to  apply  them  for  the  benefit  of  the  creditors  and  reprefent- 
atives  of  the  former  owners.  In  Doe  d.  Lempriere  ▼.  Martin 
{a)  Lord  CI*  De  Grey  faid,  that  there  can  be  no 'general  occu- 
pant of  a  copyhold,  fince  the  freehold  is  never  out  of  the 
lord.  And  the  ftatutcs  having  been  pafled  to  obviate  the  incon- 
Tenience  of  general  occupancy  (hews  that  they  refer  to  eftates 
pur  auter  vie  of  a  different  dcfcription  from  copyholds.  Upon 
the  other  point  the  cafe  is  equally  plain  :  if  the  terms  of  the 
admiiTion  be  looked  at,  it  cannot  operate  as  a  new  grant;  be- 
caufe  the  lefTor  of  the  plaintiff  claims  as  adminillrator,  &c.  of 
Robert  Forfe  in  rcfpcfl:  of  the  former  grant  to  him,  in  confe- 
quence  of  which  the  leflbr  was  admitted  :  but  the  lord  by  that 
did  not  admit  him  to  any  eftate  which  the  former  grant  did  not 
convey.  - 

Le  Blanc  J.  The  (latutes  only  meant  to  extend  to  eftates 
where  no  perfon  would  be  injured  by  the  appropriation  ;  but 
if  they  extended  to  copyholds,  they  would  operate  to  the  pre- 
judice of  the  lord,  which  was  not  intended.  Then  the  leflbr  of 
the  plaintiff  can  have  no  title  but  under  a  fubfequent  grant  of  the 
lord :  but  the  admifhon  of  the  leflbr,  claiming  in  a  particular 
charafter  under  the  former  grant,  cannot  operate  as  a  fubftan- 
live  grant  of  a  new  eftate. 

Pofl:ea  to  the  Defendant. 

Wcllq/l$n  was  to  have  argued  for  the  defendant. 

(fl)  2  Blac.  Rep.  1 1 50. 


p94] 
Friday^ 

Feb.  7th. 

An  affidavit 
to  hold  to 
bail,  ooly 
ftadng  that 
the  defendant 
wt%^*  Indebted 
to  the  plain- 
tiff in  54/. 
for  goods  fold 
and  delivered, 
exchange,"  is 


Perkes  again/i  Severk. 

THE  defendant  was  holden  to  bail  upon  an  affidavit  that  he 
was  "  indebted  to  the  plaintiff  in  54/.  for  goods  fold  and  ie- 
tiveredf  and  as  the  acceptor  of  a  bill  of  exchange  :*'  and  a  rule 
nifi  was  obtained  for  dsfcharging  the  defendant  out  of  cuftodf 
on  filing  common  bail,  upon  the  infufiiciency  of  the  affidavit, 
in  nc^  ftatiagthat  the  goods  were  fold  and  delivered  by  theplairh 

(not  ftating  by  theplantjffto  the  defendant )  and  as  the  acceptor  of  a  bill  of 
iufufficieat* 
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tiff  to  the  defendant i  and  in  not   ftating   by  whom   the   bill        1806. 
of  exchange  was  drawn,  or  in  what  right   the  plaintiff  fucd        " 

"P^"  '^-  agaln/i 

W'tgley  (hewed  caufc  and  faid  that  the  defendant  could  not  be      Ssveeh. 

indebted  to  the  plaintiffs  as  it  was   fworn,  in  54/,  for  goods  fold 

and  delivered,  unlefs  the  goods  had  been  fold  and  delivered  by 

the  piaintifF  to  the  defendant  \  and  that  it  was  ruled  lad  term  in 

Bradjhaw  v.  Saddtngton  (a)  not  to  be  neceffary  to  (late  in  what 

chara£ler  the  plaintiflF  declared  on  a  bill  of  exchange.     There 

the  affidavit  was,  that  the  defendant  was  indebted  to  the  plnin- 

tiff  in  xooA  upon  and  by  virtue  of  a   certain   bill  ef  exchange 

drawn  by  the   defendant,  and  long  (ince  due  and  unpaid. 

Efpinaffe^  in  fupport  of  the  rule,  relied  principally  on  the  (irfl 
objedion,  that  tlie  goods  were  not  ftated  to  have  been  fold  and 
delivered  by  the  plaintiff  to  the  defendant :  they  might  have  been 
fumi(hed  upon  the  credit  of  a  third  perfon.  And  he  referred 
to  Mackenzie  v.  Mackenzie  (*),  where  Buller  J.  mentioned  * 
cafe  of  an  affidavit  *<  that  the  defendant  was  indebted  to  tho 
plaintiff  in  ^oooLfor  money  had  and  received^  and  for  which  he 
had  not  accounted  :''  which  was  ruled  to  be  infufficient.  There 
it  was  not  faid,  "  money  had  and  received  by  the  defendant  to  the 
uft  of  the  plaintiff:*     And 

The  Courts  on  the  authority  of  the  laft-mentioned  cafe,  held 
the  prefent  affidavit  to  be  infufficient,  and  made  the 

Rule  abfolute. 

{a)  AnU^  94.  {h)  I  Term  Rtp.  717. 


Wftx.» 
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1806. 


Moudayt  Weld  agawji  Hornby,  Clerk. 

Feb,  loih. 

Under  as-       ^PH£  plaintiflF  declaredi  upon   his  poflefllion  of  a  fole  and  fc* 
cicnt  deccU  veral   fifhery^  and  alfo  of  a  free  fifliery,  and  common  of 

Kcogdaiog  a  £fl^       j^  ^^vt  fevcral  parts  of  the  xivtx  RibUe,  which  lay  in  the 
right  in  the  r     «•  v-    »>..  1  t%  \.  %         «  •»  j 

cywner  of  an     relpedtive   manors  of   Rihchtfter^  Dutton^  Atgbton  BmUy^  and 

eftate  to  have  Cbaigley  ;  and  alfo  in  that  part  of  the  river  Hod Jer  which  lies  in 

*  wctr  acrots    ^^  lall-mentioncd  manor>  and  which  difcharges  itfclt  into  the 

takinir  fi1i%  if  ^'^^^  •  *"^  ^^^  alleged  that  the  defendants  wrongfully  con- 
it  appear  that  tinned  a  weir  or  dam  acrofs  the  river  RibbU^  lower  down  the 
fuch  weir  waa  ftream  than  the  plaintiff's  fiflieries,  per  quod,  falmon  and  other 
l"  e  fi{h  were  prevented  from  coming  to  the  plaintiff^s  fiOieries,  and 
brufh-wood,  from  fpawning  there,  Sec;  and  the  plaintiff  could  not  enjoy  his 
through  £lheries  in  tarn  amplo  modo.  One  of  the  counts  defcribed  the 
^  ffS  *\**  obftrudlion  to  be  by  continuing  a  weir  or  dam  made  larger^ 
the  fiih  to  clofer^  firmer^  and  higher  than  it  ^ought  to  have  been,  per  quod, 
cfcape  into  &c.;  and  anoiher  more  generally.  Plea  not  guilty*  At  the 
the  "PP^^  trial  before  Sutton  B.  at  Lancnjler,  it  appeared  that  the  plainttff> 
fiver,  he  can-  ^^^  ^^^  \ittxi  in  poffefBon  of  his  eftate  about  29  years,  was  intu 
■ot  convert  it  tied  to  a  right  of  fidiery  in  the  river  Ribble  above  the  defendant -g 
into  a  ftonc  ^^j^^  ^^^  ^^^^  before  the  obftrudion  complained  of  he  had  taken 
by  the  pofli-  pl^'^ty  of  falmon  and  other  fifli  within  the  limits  of  his  fifliery, 
biiity  of  but  after  the  alteration  in  the  defendant's  weiif  there  were  but 
efcaoe  f^w  fifli  to  be  taken  at  any  time,  and  fometimes  none*  That 
^  T"^  d^  *  ^^^  about  fcrty  yeats  ago,  the  defendant  and  the  prior  owners  of 
barred,  Brockhol/s  mill  had  always  had  a  brufliwood  weir  acrofs  the  river 
though  in  Ribble  near  the  mill ;  and  he  (hewed  by  old  deeds,  for  two  cen. 
h  fi.'h"^  tunes  back,  that  they  had  a  right  to  have  a  weir  acrofs  the 
ftiil  overUap  '^^^^  ^^^  ^^^  "^^  ^"^  convenience  of  their  fifliery,  which  right 
it.  vras  exprefled  in  thofe  deeds  in  large  and  general  terms,  not  li- 
The  en-  mited  as  to  the  heighth,  or  reftridled  as  to  the  materials  of  the 

ftraitemDir,  or  ^^^^  •  ^^^   '^^"^  ^^  ^^  witneffes  could    remember  any  other 
enlarging  of    than  a  brufliwood  weir  prior  to  the  year  1766*     At  that  period 

an  andeiit 

weir,  aa  well  as  the  new  eredion  of  one,  for  the  purpofe  of  ftopping  fifh  in  thair 
paifage  up  a  river,  ia  treated  aa  a  public  nufance  by  Magrna  Charts,  e.  23.  and 
12  Ed.  4  c.  7-  and  the  right  to  convert  a  brufliwood  into  a  ftone  weir  la  oot 
evidenced  by  Shewing  that  40  years  ago  two-thirds  of  it  had  been  fo  convert* 
ed,  without  interruption  :  and  the  aftion  for  the  injury  having  been  brought , with* 
in  20  years  after  the  remaining  third  part  was  io  confcrccd. 
•[  196  ]  the 
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Ac  then  owner  of  BrulhoU's  mill  crcfted  a  folid  (lone  weir  two-        1 8o6« 
thirds  acrofs    the  river  in   lieu   of    the   former    brufliwood,        •" 
leaving  the  other  third  compofed  t)f  the  fame  materials  as  be-        againfi 
fore  ;  to  which  it  did  not  appear  that  any  objedion  was  made  ;     Hornbt. 
and  in   1784  the  remaining  third  of  brufliwood  was  removed, 
and  the  ftone  weir  carried  quite  acrofs  the  river.    This  weir  was 
a  folid  piece  of  mafonry,  (having  three  locks  in  it,  as  the  former 
wooden  weir  had  for  the  purpofe  of  catching  ii0i»)  about  ten 
feet  broad,  and  nearly  level  at  top,  with  a  (traight  perpendicu- 
lar fide  towards  the  fall  of  the  river.    There  was  a  contrariety 
of  evidence  as  to  the  relative  heighth  of  the  new  to  the  old 
weir,  but  in  the  refult  it  did  not  appear  that  the  prefent  ftone 
weir  was  either  broader  or  higher  than  the  former  brufliwood  .    ^  ^py  t 
weir^  making  reafonable  allowance  for  the  (inking  of  the  latter 
after  a  time.    The  prefent  zGtioxk  was  brought  within  three 
months  before  the  expiration  of  20  years  from  the  laft  altera- 
tion.   The  learned  Judge  dire£led  the  jury  to  conGder,  firftp 
whether  the  alteration  of  the  weir  made  in  1784  were  injurious    . 
to  the  plaintiflPs  fifliery  in  the  ftream  above  :  and  if  it  were» 
then  fecondly,  whether  fuch  alteration  were  made  by  the  defend- 
ant in  the  exercife  of  his  own  right,  as  evidenced  by  the  feve- 
ral  deeds,  (hewing  that  the  defendant  and  thofe  under  whom  he 
claimed  had  a  right  to  extik  and  preferve  a  weir  at  Brochhoks  g 
or  whether  there  were  any  encroachment  on  the  plaintiff's  right 
by  the  alteration  made  40  years  ago,  when  a  ftone  weir  was 
ereded  two-thirds  acrofs  the  river,  which  had  been  acquiefced 
in  without  complaint,  and  by  the  completion  of  the  weir  with 
ftone  nearly  20  years  before  this  action  brought.     And  he 
told  the  jury,  that  if  there  had  been  an  uninterrupted  enjoy- 
ment of  the  weir  in  its  prefent  ftate  for  20  years,  this  action 
could  not  be  maintained  :  but  that  though  lefs  than  20  y^ars 
did  not  of  itfelf  afford  a  condufive  prefumption  of  right ;  yet 
that  fuch  a  length  of  pofieflion  as  had  been  (hewn  by  the  de- 
fendant, and  of  acquiefcence  on  the  part  of  the  plaintiff,  was 
certainly  evidence  of  title,  and  conne6ied  with  the  other  cir- 
camftances  was  evidence  for  them  to  fay  whether  or  not  fuch 
a  poffeflion  had  a  legal  commencement,  or  were  an  encroach- 
ment on  the  plaintiff^s  right.    The  jury  on  this  returned  a  ver- 
^€t  for   the  defendant,  ftating  at  the  fame  time  that  they 
thought    the    alteration    of   the  weir  in    1784    was    pre- 
judicial to  the  plaintiff's  filbery»  but  that  the  defendant's  right 

was 
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28e6.       was  by  length  of  poflellion  and  other  evidence  of  tide  well 

eftaWiOicd. 

'^^  •  In  Miehaelmas  term  laft  it  was  moved  to  fet  afidc  the  vcrdift, 

Hornby.  ^^  contrary  to  the  evidence  of  the  adual  injury  fuftained  by  the 
*C  '9^  J  plaintiff  from  the  alteration  of  the  weir  in  I784»  and  not  war* 
ranted  by  any  legal  inference  to  be  drawn  in  favour  of  the  de- 
fendant's right  from  the  ancient  deeds,  explained  as  they  were 
by  the  defcription  of  the  weir  which  had  been  always  in  ufe 
before  1 7669  or  from  the  partial  encroachment  which  had  been 
then  made,  but  which  ilill  left  fuch  a  paffage  for  the  fi(h  over 
the  remaining  brufliwood  weir  as  made  it  not  material  for  the 
plaintiff  to  aflert  his  right.  A  rule  niG  was  accordingly 
granted. 

Toppings  Scarlet^  and  Hotrvjd  now  (hewed  caufe,  and  argned 
frOTtly  upon  the  weight  of  evidence  in  favour  of  the  defendant's 
right  to  have  a  weir  of  (lone  if  he  pleafed  from  the  alteration 
Made  in  1 766  fo  long  acquiefced  in,  and  followed  up  by  the 
completion  of  the  work  in  1 784.  And  they  alfo  adverted  to 
the  contrariety  of  evidence  as  to  the  injury  to  the  plaintiff  fmin 
the  latter  alteration. 

CockM  Serjt.i  Parh^  Wooi^  and  Raim  were  to  have  fupported 
the  rule. 

Lord  Ellenboiu>ugh  C.  J«  It  is  impoffible  to  fuftais  this 
verdid.  The  right  fct  up  by  the  defendant  to  have  a  (tone  weir 
18  plainly  founded  upon  encroadtment.  The  ere&ion  of  weirs 
acrofs  rivers  was  reprobated  in  die  earlieft  periods  of  our  law. 
They  were  cenfidered  as  public  nu(ance8«  The  words  of 
Magna  Charta  (0)  are,  that  •<  all  weirs  from  henceforth  (hall  be 
iitteriy  pulled  down  by  Thmnes  and  Medway^  and  iirougb  aB 
r  199  ]  England/*  &c.  And  thia  was  followed  up  by  fubfequest 
aAs  (i),  treating  ihem  as  public  nufanceSf  foibidding  die  erec"* 
tion  of  new  ones,  and  the  enhancing,  ftraitening,  or  enlarging 
of  thofe  which  had  aforetime  ezifted.  I  remember  that  the 
ftdls  eie£ked  iii  the  river  Eden  by  the  late  Lord  Lon/dale  and 
the  corporation  of  Carti/U,  whereby  all  the  fi(h  were  (topped 
in  their  paffage  up  the  river,  were  pronounced  in  this  Courts 
upon  a  motion  for  a  new  trial,  to  be  illegal  and  a  pubKc  nu- 
fance.  Now  here  it  appears  that  pvevious  to  the  eredion  of 
this  complete  (tone  weir  there  had  always  been  an  efcape  for 

(a)  Ch.  23.  V)  Vide  la  Ed.  4.  i.  7. 

the 
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the  fifii  through  and  over  the  old  brufhwoed  wetri  in  which        x8o6» 

thofc  in  the  ftream  above  had  a  rieht ;  and  it  was  not  com-       ^  , 

pctcnt  for  the  defendant  to  debar  then!  of  it  by  making  an  im-        arainff 

pervious  wall  of  ftone  through  which  the  fiih  could  not  inGnuate     Ho&nbt. 

themfdves,  as  it  is  well  known  they  will  through  a  brufhwood 

weir,  and  over  which  it  is  in  evidence  that  the  fi(h  could  not 

pafS|  except  in  extraordinary  times  of  flood.     And  however  20 

years  acquiefcence  may  bind  parties  whofe  private  rights  only 

are  affe£led }  yet  the  public  have  an  inteicft  in  the  fuppreflioa 

of  public  nufances,  though  of  longer  ftanding. .  No  objeAion 

however  of  this  fort  can  apply  to  the  prefent  cafe>  where  the 

tdion  was  commenced  within  20  years  after  the  complete  ex* 

tenfion  of  the  ftone  weir  acrofs  the  river,  by  which  it  is  proved 

that  the  plaintiflFhas  been  injured.    Then,  however  general  the 

words  of  the  ancient  deeds  may  be,  they  are  to  be  conftrued^ 

as  Lord  Coke  fays,  by  evidence  of  the  manner  in  which  the 

thing  has  been  always  poflefled  and  ufed. 

Lawrence  J.     The  jury  themfelves  have  found  the  fad, 
that  the  plaintiff's  fifliery  is  injured  by  the  ftone  weir,  and  r[  (too  } 
therefore  the  verdifl  is  againft  the  evidence .    and  there  19 
no  bar  to  the  zGdon  from  any  length  of  poffeffion  in  the  de- 
fendant. 

Pir  Curiam^  Rttk  abfolllAU 


STAMMfi&t 
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1806. 

Tburfiayt  StaMMERS  OMitt/i  DtXOK. 

One  may  hold  nPRESPASS  for  breaking  and  entering  the  plaintiflF's  dofc 

fa^^ofuld"*  ^"^**  ^'^^^  ^^"^  "*  Langford,  in  the  county  of  Eff<x^ 

as  copyhold  '^^  removing  the  earth  there,  &c.    The  declaration  contained 

mad  another  four  counts,  the  two  firft  for  trefpafies  committed  on  the  z6th 

?y  **V*  ^^  of  May  1803,  and  on  diftrs  other  days  before  the  exhibiting  of 

cKher^bcB^fi^  the  plaintiflPs  biJI,  and  the  two  laft  for  trefpafies  committed  on 

cialcDJoy.  the  31ft  December  1804,  and  on  divers  other  days,  &c.  and 

■acni  of  it  at  carrying  away  a  wooden  tunnel  from  the  clofe.    Plea  i  ft,  not 

And  ancient  P*'^^»  ^^'y»  "^  *^  *^  ^^  *"**  fccond  counts,  that  the  dofe  in 
^^lojgioas  of  which,  &c.  was  called  and  known  as  well  by  the  name  of  Afcnkt 
the  copy*  Jfcpe  as  of  Birds  Afe&d,  and  was  a  copyhold  tenement  of  the 
SSrnnder  *"*"®^  ^^  Haf/ieid  Peverell  in  Effhc  -  and  that  bcfow  the  trcf- 
whom  he  ps^flcs  complained  of,  viz.  on  the  28th  of  Septemhcr  1782,  the 
claims  the  lord  granted  the  faid  copyhdd  to  one  S.  Sandfird^  habendum  to 
dlS*  tV  o^  him  his  heirs  and  afligns,  at  the  will  of  the  lord  according  to  the 
«*  tret  acras  cuftom  of  the  fald  manor,  by  virtue  whereof  S.  S.  entered  and 
traiiy**  may  was  fcifed  in  fee,  according  to  the  cuftom  of  the  manor;  and 
be  conftnied  ^jj^^  ^jj^  defendant,  asliis  fervant,  and  by  his  command,  jufti- 
xht  prima  t^'  ^^  ^^  breaking  and  entering,  Sec  And  as  to  the  trefpafib 
Jurat  if  in  fad  in  the  third  and  laft  counts,  the  defendant  juftified  in  like  man- 
they  have  en-  ^^^  under  S*  5.  as  a  cuftomary  tenant  of  the  faid  manor  under 
'ui^cf  (lich  ^  grant  from  the  lord  of  a  cuftomary  tenement  on  the  lath  of 
admillioDs,  jfpril  1804,  to  S.  S.,  his  heirsy  8cc*  The  replication  joined 
r***K  ■"^.^*'*^  iffuc  on  the  plea  of  not  guilty,  and  •  denied  that  the  cbfe  in 
after-crop  which.  See.  was  a  copyhold  tenement,  as  alleged  in  the  fecond 
and  hat  cat     pica,  or  a  cuftomary  tenement,  as  alleged  in  the  third  plea,  of 

thetreetand   the  manor  of  Hatfield  Peverell  s    on   which  iffues  were  alfo 
fences,  fcoor*  •  •  .  j     , 

cdtheditchcs.  J^^*^-    ^,  ^         ^  ^     .r.     ir        c       T.^     ^^ 

repaired  the        ^^  adion  was  brought  at  the  laft  aflizes  for  Effex  before 

fences*  and  Heath  ]•  in  order  to  try  the  plaintiff's  right  to  the  foil  of  the 

kept  the  ^j^^^  ^^  queftion ;  the  plaintifi^  claiming  it  as  his  freehold,  the 

though  At  defendant  infifting  that  it  was  his  copyhold  or  cuftomary  eftate 

copyholder  holden  of  the  manor  of  Hatfield  PeverelL     It  appeared  that  the 

■"y  ^V^K  ^^°^^  ^'^^  known  as  well  by  the  name  of  Birds  Mead  as  of 

ntes  and  Monks  Hope ;  that  it  was  low  meadow  land,  confifttng  of  three 

taxes,  which  acres,  bounded  on  one  fide  by  the  river  Blackwater^  on  another 

was  in  hit       g^  \^j  ^  icDoiX  ditch  or  grip,  beyond  which  \^'as  a  piece  of  land, 
own  wrong.    .    .      '  o  *        - 

•[aoi]  " 
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half  an' acre,  in  the  occupation  of  the  plainttfF,  rented  by  him        i8o6* 

of  a  Mr,  JVeftcomb,   and   called   Weftcomb*s   Half^acre:    The        

plaintiff  had  fcoured  the  river,  and  laid  part  of  its  mud  on  the    ^"^^^^^^I** 
banks  for  the.,  purpofe  of  raifing  them  j  the  throwing  back  of       Dixo«« 
which  into  thd  river  by  the  defendant  was  one  of  the  trcfpaffes 
complained  of.     And  the  defendant  had  alfo  removed  from  the 
grip  or  ditch  an  old  trunk  which  had  a  valve  that  prevented  the 
rirer  from  flowing  into  the  dofe  in  times  of  flood,  and  at  other 
times  carried  off  the  water  from  the  clofe,  which  was  the  other 
%€t  6i  trefpafs  complained  of.    It  appeared  in  evidence,  that 
the  plaintiff  and  all  former  occupiers  of  the  clofe  under  Mr, 
Weftcomb^  and  thofe  whofe  edates  be  has,  for  more  than  do 
years  pad  had  exercifed  divers  a£ls  of  ownerlhip  upon  the  faid 
three  acres  after  the  fore-crop  had  been  taken  by  the  defendant 
and  thofe  tinder  whom  he  claims*     Mr.  WeJlcomF%  tenants  had 
always  turned  their  cattle  on  the  three  acres,  and  had  the  ex- 
clufive  feeding  of  them  from  Old  Lammas  till  Old  May-day. 
They  had  cut  the  buflies  for  repairing  the  fences  of  the  clofe }      [  M2  ] 
and  at  fubfequent  periods  erefled  and  maintained  at  their  ex- 
pence  pofts  and  rails  on  part  of  the  premifes :  they  had  put 
down  the  wooden  tunnel  in  the  ditch ;  and  had  from  time  to 
time  lopped  two  afhes  and  a  willow  growing  on  the  premifes  \ 
and  frequently  fcoured  the  ditch  or  grip  before-mentioned.   One 
of  the  tenants  about  13  years  ago  had  fcoured  the  river,  and 
laid  the  mud  on  the  banks  ;  and  another  former  tenant  or  owner 
of  WeficomV%  eftate  had  cut  the  buflies  on  the  three  acres,  and 
carried  them  to  repair  the  fences  of  the  adjacent  field  in  his 
occupation.     On  the  other  hand,  the  defendant  (who  had  pur- 
chafed  from  5.  Sandford  on  the  12th  oi  April  1804)  proved  that 
i.  Sandfirdf  and  all  thofe  whofe  eftate  he  had,  had  always  taken 
the  fore-crop  of  grafs  and  pafturage  from  Old  May  to  Old 
Lammas  day.     That  the  SandfordSf  (who  lived  four  miles  off, 
and  had  no  other  lands  nearer,)  had  fcoured  the  ditch  or  grip 
twice.     That  they  had  paid  all  the  parifh  rates,  the  land-tax, 
and  the  compofition  for  the  highways,  in  refpe£l  of  the  three 
acres*    And  he  alfo  produced  the  court  rolls  of  the  manor  of 
Hatfield  Pruerell,  which  are  extant  only  from  the  reign  of  Queen 
Mary,  in  which  appeared  an  entry  of  a  furrender  in  the  i8th 
of  Elizm  by  John  Bird  and  Margery  his  wife  of  a  copyhold 
tenement,  by  the  defcription  of  ^^Tres  acres  ^raii,  vocati  Monk'3 

3  Hope, 
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1 606.       Hope,  jacenUs  in  Langford,''  to  the  ufe  of  the  farrendcrors  and 

the  furvivor  for  life,  remainder  to  the  heirs  of  the  wife ;  with 

&TAMMERS    ^^  admiffion  according  to  the  furrender:  and  there  were  fc?cn 

SizoN.  ^^^'  fimilar  Latin  entries  of  adnoiiflions,  furrenders,  defcents, 
and  deviles  (including  a  recovery)  ;  and  alfo  regular  entries  in 
£ngli(h  from  the  year  1747,  when  a  Sandford  was  firil  admitted, 
down  to  the  i  ath  of  April  1 804,  when  5.  Sandfrrdf  who  was 

C  2C)3  J  before  admitted  in  fee,  furrendered  to  the  defendant;  in  all 
which  Engliih  entries  the  premifes  are  defcribed  as  <<  tbneaeres 
rf  meadow  lying  in  Langfbrd,  calUd  Monk's  Hope.^  The  learned 
Judge  being  deiirous  of  referring  the  queftion  of  law  to  this 
Court,  and  for  that  purpofe  of  fettling  the  £a£ls  as  to  thofe  afls 
of  ownerihtp  which  had  been  exercifed  by  the  plaintiff  and  de- 
fendant refpe£iively,  left  it  to  the  jury  to  fay  in  whofe  favour 
the  weight  of  evidence  preponderated,  exclufive  of  the  entries 
of  admiilions  in  the  court*roils,  the  coh(lru£kion  and  tSkQ.  of 
Ivhich  he  was  defirous  to  referve  for  the  confideration  of  this 
Court:  and  under  that  advice  the  jury  firft  found  that  the 
weight  of  evidence  in  refpe£^  of  thofe  zGt%  of  ownerfliip  was 
in  favour  of  the  plaintiff.  Whereupon  the  learned  Judge  di- 
rected them  to  find  a  general  verdid  for  the  plauntiff}  he  bong 
pf  opinion  tliat  though  the  terms  of  the  furrenders  and  ad- 
miifions  were  Cufficiently  comprehenfive  to  p^fs  the  foil  and  free* 
hold  \  yet  that,  as  in  ancient  grants,  the  legal  import  might  be 
reftraiiied  by  long  concomitant  ufage,  which  might  be  taken  as 
evidence  of  the  original  intent  of  the  Parties  in  making  the 
grant ;  fo  here  by  received  ufage  the  grant  might  be  reftrained 
to  and  only  pafs  xhtfore^crop^  which  would  not  carry  thcfiU: 
but  he  permitted  the  defendant's  counfel  to  move  to  fet  afide 
ihe  verdiA  for  thd  plaintiff,  and  enter  a  verdid  for  the  defen- 
dant, if  this  court  (hould  be  of  opinion  with  the  htter  upon 
the  conftruftion  and  cfft&.  of  the  written  evidence.  And  a 
rule  nifi  having  been  obtained  in  laft  Michaelmas  term* 

Shepherd  and  Bayley^  Serjts.  now  (hewed  caufe.  The  defen- 
dant does  not  confine  his  claim  to  the  fore«crop ;  but  the  prin- 
pal  iffue  is.  Whether  the  locus  in  quo  be  copyhold  of  the  manor 

[  ao4  ]  of  Hatfield  Peverellf  that  is.  Whether  the  whole  intereft  in  the 
land,  including  the/oil,  and  not  merely  the  prima  Unfurh,  be  the 
copyhold  of  the  defendant :  for  if  the /oil  be  ^t  freehold  of  the 
plaintiff  the  verdi£l  has  been  rightly  found,  though  the  prima 

tonfuri 
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tcnfura  be  the  cdpyhold  of  the  defendant.     No  doubt,  as  Lord         X80& 
Cokf  {a)  (hews,  there  may  be  a  copyhold  intcreft  in  part  and  a        — 
freehold  intereft  in  other  part  of  the  fame  land.     And  though        againft 
the  izCt  of  having  always  taken  the  fore-crop  may  be  evidence      Dixon. 
•f  a  right  to  the  foil,  it  is  only  evidence ;  and  that  cunclufion 
may  be  rebutted  by  other  evidence  of  afts  of  ownerfliip  done 
by  another.     Suppofe  all  the  intereft  in  the  land  had  been  free- 
hold, and  one  had  always  taken  the  fore-crop,  and  another  the 
after-crop,  the  freehold  of  the  foil  might  be  in  either,  and  in 
which  of  them  it  was  muft  be  decided  by  fhewing  which  of 
them  had  exercifed  every  other  a£l  of  ownerQiip,  fuch  as  cutting 
trees  and  fences,  putting  up  and  repairing   fences,  fcouring 
ditches  and  applying  the  foil,  keeping  drains,  &c.,  all  which  have, 
been  done  by  the  plaintiiF  in  this  cafe,  who  has  always  enjoyed 
the  land  for  the  reft  of  the  year  after  the  fore-crop  was  taken* 
Then  whether  the  right  claimed  by  the  defendant  arife  to  him 
as  a  freeholder  or  as  a  copyholder,  the  evidence  muft  be  the 
fame  againft  one  claiming  an  adverfe  right.     And  though  old 
title  deeds  be  evidence,  yet  they  are'  entitled  to  little  or  no 
weight,  unlefs  accompanied  with  the  poflefiion.     And  though 
the  terms  of  the  copyhold-grant  to  the  defendant  be  fufficient 
as  between  him  and  the  lord  to  pafs  the  foil,  yet  they  cannot 
conclude  the  plaintiff  who  is  a  ftranger  to  both,  and  who  has 
had  fo  long  a  poflefiion  againft  both.     It  might  have  been 
different  if  both  parties  had  claimed  by  copy  under  rhe  lord, 
and  the  plaintiff's  copy  had  been  lefs  extenfive  and  general  than     r  ^^^  -j 
the  defendant's  \  for  then  perhaps  the  a£ls  of  the  fame  lord 
might  hav«  been  ftrong  evidence  as  between  his  tenants.     But 
here  tha  queftion  is  in  effe£l  between  the  lord  of  the  manor 
claiming  the  freehold  of  the  foil  in  queftion  againft  the  plaintiff^ 
who  claims  it  as  his  freehold.    Then  it  is  not  enough  for  the 
lord  to  (hew  that  he  has  demifed  the  land  by  copy  for  a  long 
ptriod  of  time,  unlefs  he  alfo  (hews  that  his  tenant  has  had 
poifeflion  under  it.     And  it  is  competent  to  the  plaintiff  to  (hew 
that  during  all  that  time  he  has  exercifed  every  a£l  of  owner* 
ihip  upon  the  eftate  except  uking  the  fore-crop.    Such  adverfe 
pofleiEon  therefore  is  fufficient  to  explain  and  control  the  terms 
<rf  the  lord's  grant,  and  to  (hew  that  it  only  pafied  the  fore-crop^ 
which  alone  has  ever  been  enjoyed  under  it.    It  is  however 

[a)  Vide  Co.  Cop./.  4a.  Hoc  v*  Taylor,  4  Rep.  31.  and  Co.  Lh.  58.  *. 
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iio6»       immaterial  in  this  cafsi  whether  the  foil  erer  were  part  of  the 

—        manor  of  Hatfield  Pevereii i  for  confidently  with  the  evidence 

^'^^"•.••"^    in  the  caufe  it  might  have  been  parcel  of  the  demefhes  of  the 

Dixon.  '"S'"o^>  and  the  lord  may  have  granted  the  fore-crop  by  copy  to 
thofe  from  whom  the  defendant  claims,  which  would  give  the 
tenant  a  tight  to  maintain  trefpafs  againft  thofe  who  trefpafled 
upon  his  fore-crop  ;  and  the  lord  might  have  granted  the  fee, 
excepting  the  fore -crop,  to  thofe  from  whom  the  plaintiff  claims. 
The  jury  then  have  found  the  fa£ls  according  to  the  evidence, 
amd  upon  thofe  fa£ls  the  conclufion  of  the  learned  judge  at  the 
trial  was  warranted  by  law. 

Garrow  and  Marryat  in  fupport  of  the  rule.  Admitting 
that  the  right  to  the  fore-crop  is  not  concluGve  of  the  right  to 
the  foil,  yet  prima  facie  the  enjoyment  of  the  fore-crop  imports 
the  pofleffion  of  the  freehold  ;  and  fuch  is  the  prefumption  of 

[  206  ]     law  in  the  abfcnce  of  other  more  certain  evidence  of  the  original 
grant,  according  to  the  opinion  in  Ward  v.  Pettfer  {a),  [iow- 
rence  J.  obfcrved  tliat  Lord  Kenyon^  in  a  cafe  of  Nenvftead  v.  Keys% 
£.  34  Gfo.  3.  had  faid  that  the  opinion  there  delivered  was  not 
quite  accurate ,  for  that  all  which  was  there  determined  was 
that  prima  tcnfura  was  evidence  only  of  the  right  to  the  foil. 
To  which  Marryat  anfwered  that  he  was  counfel  in  that  cafe, 
and  that  the  verdif^  was  in  favour  of  the  party  who  bad  en-* 
joyed  the  prirria  ton/ura,']     And  in  a  cafe  where  the  claims  of 
toth  parties  muft  originate  from  grant  every  prefumption  is  to 
be  made  in  favour  of  him  who  (hews  a  grant  comprehending 
-ihe  foil  in  the  terms  of  it,  and  againft  the  party  who  does  not 
produce  any   title  deeds,  which  he  may  purpofely  withhold 
Vxcaufe  they  may  only  convey  xhe  after-crop.    Neither  were 
the  other  afis  of  ownerfhip  (excluHve  of  taking  the  fore-crdp 
t)y  the  defendant)  all  in  favour  of  the  plaintiff;  for  the  defen* 
dant  had  fcoured  the  ditch  twice.     And  as  to  the  fetting  up 
and  repair  of  the  fences,  to  which  purpofe  alfo  the  cuttings  of 
the  trees  and  bulhes  were  applied,  it  is  rather  a  burthen  than  a 
benefit,  and  was  much  overbalanced  by  the  payment  of  all  the 
rates  and  taxes  for  the  whole  land  by  the  defendant.     At  any 
rate  however  the  cfftGt  of  the  entries  in  the  court-rolls  ought 
not  to  have  been  withdrawn  from  the  confideration  of  the 
*jury  i  for  at  lead  they  were  imporunt  to  {hew  in  what  right 

ifi)  Cn,  Qw.  36i« 


«  • 


IN  THE  Forty- SIXTH  Year  of  GEORGE  III. 

the    defendant  claimed  to  take  the  fore-crop,  and  thofe  en- 
tries went  to  fliew  tlut  he  claimed  in  right  of  the  ownerfliip  of 

the  foil. 

Lord  Ellenborocgh  C.  J.     Upon  the  firft  difcuffion  of  this 
queftion,  though  I  thought  the  verdift  was  right,  yet  I  doubted 
how  far  the  learned  judge's  direftion  could  be  fuftained ;  but 
I  am  now  fatisfied  that  they  were  both  right.     This  is  an  a£lion 
for  certain  trefpafles  alleged  to  have  been  committed  in    the 
plaintiff's  clofe  called  Birdfmeadj  which  clofe*  known  otherwife 
by  the  name  of  Monks  Hope^  the  defendant  by  his  plea  alleges 
to  be  copyhold  holden  under  the  manor  of  Hatfield  Pevereli,  and 
juftifies  the  trefpafles  in  that  clofe  under  a  grant  from  the  lord, 
and  by  the  command  of  the  copyholder.     Now  the  word  ch/e 
imports  in  the  abftra£b  the  intereft  in  the  foil ;  and  if  the  de- 
fendant only  make  out  that  he  has  a  partial  intereft  in  the  land, 
fuch  as  the  right  prim/t  Unfura^  the  ifTue  muft  be  found  againft 
him.    And  the  evidence  fliews  that  from  all  time  the  defendant's 
benefit  has  been  confined  to  the  taking  the  fore-crop,  and  that 
every  other  benefit  of  the  land  has  been  enjoyed  by  thofe  from 
whom  the  plaintiff  claims.     We  muft  then  conftrue  the  rights 
of  the  parties,  however  derived  from  ancient  grants,  conGftcntly 
with  the  poffeflion :  and  there  will  then  exift  a  copyhold  intereft 
in  the  prima  tonfura  for  the  defendant,  and  every  other  free* 
hold  intereft  in  the  land  for  the  plaintiff.     But  this,  it  is  faidy 
it  inconfiftent  with  the  entries  on  the  court '•rolls,  which  grant 
an  intereft  in  the  foil  to  the  tenant,  and  were  evidence  for  the 
jury  to  (hew  in  what  right  the  defendant  claimed  and  took  the 
fore*crops.     The  ad.miflions  are  to  **  trcs  acras  prati ;"  but  can 
it  be  faid  that  the  word  prati  is  not  open  to  receive  any  con- 
ftruQion  which  will  carry  a  lefs  intereft  than  the  whole  right  to 
the  foil.     The  Judge  thought  that  if  the  ufage  in  faQ  were  that 
the  defendant  and  thofe  under  whom  he  claimed  had  never  en* 
joyed  any  other  benefit  of  the  land  than  the  fore-crop,  and  tha^ 
thofe  under   whom  the  plaintiff  claimed  had  enjoyed  every 
other  benefit  of  it,  that  word  might  receive  a  conftrudion  con» 
formable  to  the  a£lual  enjoyment :  and  I  fhink  he  was  right  ii^ 
that  opinion.    And  then  he  properly  put  the  queftion  to  the 
}ury  to  fay  how  the  fa£k  of  the  enjoyment  was :  and  when  the/ 
found  that  the  poffeflidn  of  every  thing  ^ut  thf  prima  tonfura 
W  been  with  thb  plaintiff;  be  gave  it  ^  Ms  opinion  that  th^ 
v^rd  prati  would  admit  of  fuch  a  conftruAion  at  lo  pafa  only 
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if 06.       the  fcre<K:rop  to  the  defendant ;  ^nd  that  therefore  notwith* 

•     (landing  thofc  admiflions  the  jury  might  find  for  the  plaintiff » 

^X^fJ        rercrving  for  the  judgment  of  this  court  the  fimple  queftion 

D^zoN.       of  law  upon  the  legality  of  fuch  conftru^Hon.    With  that  di- 

re£kion,  fo  underftood,  I  do  not  find  fault,  thinking  it  fubftan- 

tially  right. 

Lawkence  J.      I  am  of  tlie  fame  opinion.    The  learned 
Judge  told  the  jury,  that  they  need  not  conGdcr  the  cffcik  of 
the  admiflions,  becaufe   the  conftruAion  of  them  was  with 
him.     He  could  not  have  meant  to  fay,  that  the  admiffions  were 
not  to  be  confidered  at  all :  but  he  defired  them  firft  to  confider 
the  weight  of  the  evidence  of  a£ls  of  ownerihip^  and  when 
"    they  had  found  that  in  favour  of  the  plaintiff,  he  confidered  that 
the  vrovdprati  with  reference  to  the  ufage  might  be  cMtfined  to 
the  prima  tonfura  of  the  land.    That  in   fubftance  was  the 
dircAion  on  which   the   Verdi£l  was  founded.     And  on  the 
merits  I  fee  no  ground  for  fetting  it  afide.     The  taking  of  the 
fore-crop  is  only  evidence  of  the  right  to  the  foil,  and  all  the  reft 
of  the  evidence  was  with  the  plaintiff*  And  at  all  events  nothing 
\  can  be  inferred  from  the  charge  upon  the  defendant  for  all  the 

taxes  of  the  land  ;  which  was  certainly  wrong,  as  they  ought 
to  have  been  apportioned  according  to  tlie  value  of  the  enjoy- 
ment by  the  refpeAtve  parties. 
[  ^^9  ]         LeBiancJ.     Tlie  only  queftion  is,  whether  we  fliould  fend 

this  cafe  to  a  new  trial  in  order  to  have  in  fubftance  the  fame  di- 
rcdlion  given  to  another  jury.  For  on  the  next  triar  the  Judge 
would  tell  the  jury,  that  as  the  admiflions  might  either  be  cou^ 
ftrued  to  pafs  the  whole  foil,  or  only  the  firft  crop,  tliey  ought 
to  take  into  their  confideration  the  weight  of  evidence  of  all 
od)er  afts  of  ownerftiip  and  enjoyment  by  the  plaintiff  and  thofc 
under  whom  he  claimed,  as  (hewing  his  right  to  every  other  in* 
tcreft  in  the  land  except  the  firft-crop  ;  and  that  the  terms  of  the 
admiflions  were  not  incompatible  with  fuch  a  right  in  the  plain-* 
tiff.  In  that  view  of  the  cafe  the  fame  thing  has  in  effc^  been 
done.  There  were  certain  written  entries  given  in  evidence  on 
the  part  of  the  defendant,  upon  the  conftru£Uon  of  which  the 
jury  were  properly  to  take  the  advice  of  the  Judge :  and  the 
Judge  told  them,  th^  according  as  they  found  the  weight  of 
die  evidence  of  ads  of  ownerfliip  with  the  defendant  or  the 
plaintiff,  he  was  of,  opinion  that  thofe  admiflions  would  carry 
the  whole  folli '  or  only  the  firft  crop  to  the  defendant.    There 
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was  nothing  therefore  withdravm  from  the  conGderatton  of  the        i8pS. 

jwrjr,  which  they  ought  properly  to  have  confidercd  apart  from        

the  adirice  of  the  Judge.  ^  V  W  " 

Rule  difchsirged.  Duon. 


Swan  and   Others  againji  Steele,  Clerk,  and         [  aio  ] 

Wood.  v  i^'^i 

Feb.  7ih. 

IN  afltimpfit,  the  plaintiffs  declared,  firft,  on  a  bill  of  exchange,  jf»^B.<^wskAC, 
dated  26th  of  Augujl  1803,  drawn  by  D.  Mmtland  on  Camp^  lh?fi?ni"S!f 
beil  and  Co.  for  342/.,  payable  to  the  6rder  of  the  defendants  and  ^.  jn  ^\^^ 
and  one  Geo.  Payne^  deccafed,  three   months  after  date,  and  cotton  bufi* 
indorfed  by  the  defendants  and  Payne,  under  the  firm  of  U^ood  "*.',  ^*  "®^ 
and  Payne,  to  the  plaintiffs  ,  and  which  bill  CampbtU  and  Co*  jq  ^j^  world 
had  accepted.    The  plaintiffs  alfo  declared  for  goods  fold  and  at  a  partner ; 
delivered,  and  on  the  common  money  counts.    The  defendant  ^^  ^'  ■"'^ 
Steele  pleaded  non  affumpCt,  and  the  defendant   Wood  fuffered  ^^^^^  ** 
judgment  by  default.     And  at  the  fittings  after  lad  Trinity  term  alpne  under 
at  Guildhall  the  jury  found  a  verdi£V  for  the  plaintiffs  for  368/.  ^^  ^<ne  firm 
5/.  4^.,  fubjcfl  to  the  ppiqion  of  the  court  on  the  following  *V**^  bufiacft 

^•*f^*  in  which  Ut*  • 

Wood  and  Payne  mentioned  in  the  pleadings  were  wholefale  ter  bufincfi 

CTOcers  in  LiverpooL  trading  under  the  firm  of  Wood  and  Payne  jhcy  became 
?  «►         «.i«v«  -Li.         Ljr/       indcbtcdto 

from  Jan.  i8oa  until  Jan.  1S04  j  with  whom  the  defendant  jy  ^  tndwvc 

5//^/<  became  a  partner  in  May  iSoa,  and  fo  continued  till  Ja^  him  their  ac* 
ftuary  1 804,  in  the  bufinefs  of  buying  and  felling  cotton ;  which  ceptMce, 
bufinofs  w^s  alfo  carried  on  under  the  fame  firm  of  Wood  and  |^.  ^^^j^  ^^ 
Payne,  and  at  their  counting-houfe  ;  but  S/^e-Zf  was  never  inte-  take  up  when 
reftcd  in  the  grocery  bufinefs.  Steele  took  no  aAive  part  in  the  due,  they,  ia 
cotton  concern  ;  nor  was  it  known  teethe  world  or  to  the  plain-  ^^e^-^^^ 
tiffs  that  he  was  a  partner.     The   plaintiffs  fold  to  Wood  and  dorfed  in  the 

common  nnn 
•  of  j1.  and  B.  a  bill  of  exchanae  to  D.,  which  they  had  received  in  the  cotton 
bufinefs  in  which  C,  wa9  intcrcfted  :  but  fuch  indorfement  ffaa  unknown  to 
C.,  of  whom  D.  the  indorfcc  had  no  knowledge  at  the  time  ;  held  that  foch  'n- 
dorfement  in  the  firm  common  to  both  part nerlhi pa  of  a  bill  rtceived  by  jt.  and  B. 
in  the  cotton  biifinefn  bound  C.  their  (eeret  partner  in  that  bt;0n«b,  and  that  eo»r 
leqaently  C«  was  liable  to  be  fued  by  ZX  00  fuch  indorfemci||«  the  latter  noQ 
knowing  of  the  mifapplication  of  the  |»artDer(biP  fund  at  the  time. 

M  3  fajnf^ 
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i860.        Pajne^  as  grccers^  a  quantity  of  fugar»  for  which  they  gavi  their 
„        ,        acceptance  in  the  firm  of  Wood  and  Payne  *at  four  months,  doc 
agm^        the  nth  of  OBober  1803  ;  and  not  being  able  to  provide  for  it 
Stbbli.i      when  due,  Wood  2XiA  Payne^  on  the  8^  of  OBober  1803,  deli- 
L  211  J     Ycred  to  the  plaintiffs  the  bill  mentioned  in  the  declaration  due 
the  29th  of  November^  with  others,  to  provide  for  that  accept- 
ance ;  and  the  faid  bill  was  indorfcd  by  either  Wood  or  Payne  in 
the  firm  of  Wood  and  Payne^  without  the  a£tual  knowledge  of 
Steele^  as  all  other  bills  in  the  cotton  concern  were.     The  faid 
bill  had  been  paid  to  Wood  and    Payne  as  cotton  dealers  by  the 
drawer  thereof  for  cotton  fold  to  him,  in  which  Steele  was  is 
aforefaid  interefled  :  and  the  name  «<  D.  Mcdttand^  thereto  fub< 
fcribed  as  the  drawer,  was  the  hand-writing  of  D.  Maitlandoi 
tyigan,  to  whom  the  cotton  was  fold.     The  faid  bill  has  been 
diilionoured,  of  which  Wood  and  Paynehzd  due  notice.     Wood 
and  P/7)i/i^  became  bankrupts  on  the  i6th  of  January  1804,  and 
the  cffedis  of  the  faid  cotLoh  concern  are  infuiBcient  to  difchaige 
'  its  debts ;  and  Steele  when  he  has  difcharged  thofe  debts  wiD  be 
a  creditor  of  the  concern.     The  queftion  for  the  opinion  of  the 
Court  was,  whether  the  plaintiiTs  were  entitled  to  recover  ?    If 
they  were,  then  the  vcrdift  was  to  ftand  j  otherwife,  a  vcrdift 
was  to  be  entered  for  tlie  defendant  Steele. 

Wood  {or  the  plaintiffs.  JFccd  ^nd  Pjry;;^  being  partners  with 
Steele^  had  authority  to  difpofe  of  the  partnerfliip  effeCts  for 
fuch  purpofes  as  they  thought  proper.  One  partner  may  nego- 
tiate or  indorfe  bills  without  the  other  ;  fo  he  may  fell  the  part- 
nerfliip efFeds,  or  releafe  pnrtncrOjip  debts.  And  he  is  only 
liable  to  his  partners  for  mifapplication  of  the  funds:  but  it  is 
a  good  difpoGtion  as  to  third  pcrfons,  unlefs  they  collude  with 
r  212  1  ^"^  ^^  defraud  another  partner  :  and  no  fraud  is  imputed  here. 
The  court  then  defired  to  bear  the  other  fide. 

LUtledale^  contra,  faid,  that  the  bill  in  queflion  was  nor 
taken  originally  as  payment  for  the  goods  in  the  ufual  courfe  of 
trade,  but  was  afterwards  received  by  the  plaintiffs  as  collate- 
ral fccurity  for  the  -payment  of  Wood  and  Paynes  own  accept- 
ance. It  was  therefore  given  by  the  two  partners  as  a  ^tdge^ 
and  not  as  payment  \  and  one  partner  has  no  authority  to 
pledge  the  goods  or  fecurities  of  another.  The  only  difference 
<     between  this  cafe  and  that  of  Sheriff  yr.  Wilkes  (a)  is^  that  there 

{a)  I  EqfPs  Rep.  48* 

the 
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the  creditor,  when  he  accepted  the  fecurity  from  one  of  the        i8o6. 

partners  for  his  particular  debt,  knew  that  it  was   part  of  the        

partnerihip  funds.     [Lord  MlUnboraugh.    That  makes  all  the        ^^^^ 
difierence.3    But  whether  the  creditor  acquire  that  knowledge     S^i^'iz. 
before  or  after  the  acceptance  of  the  bill  cannot  make  any  dif- 
ference in  this  cafe,  where  he  feeks  to  bind  the  defendant  Steele  "[ 
by  an  implication  of  law  in  confequence  of  the  fraudulent  zSt 
of  his  partners  \  not  having  looked  to  his  fecurity  at  the  time. 
For  no  contra£i  can  arife  by  operation  of  law  out  of  a  fraud 
againft   an  innocent  perfon,  becaufe  of  the  ignorance  of  one 
of  the  parties   to  the  contract  at  the  time  of  the  intereft  of  ^ 
fuch    innocent    peribn.      If    the    plaintiffs*     knowledge    of 
Sieele^s  intereft  in  the  bill  at  the  time  of  its  indorfement  to  him 
would  have  avoided  the  indorfcment  as  fraudulent,  it  is  incon- 
gruous to  fay  that  bis  coming  to  the  fame  knowledge  fubfequent- 
ly  (hail  give  him  a  new  fecurity  which  he   did  not  before  con- 
template.    {^Le  Blanc  J.     Snppofe  the  bill  had  been  made  pay- 
able to  W^oodj  Payne,  and  Steele  by  name,  and  tf^ood  had  in-      [  213  ] 
dorfed  it  in  the  partntrflitp  firm,  without  the  knowledge  of 
Steele,  would  not  that  have  bound  them  all,  unlefs  the  creditor 
had  known  that  this  was  done  without  the  knowledge  or  confent^ 
and  in  fraud  of  Steele  ?]  If  the  creditor  received  it  in  payment  for 
the  individual  debt  only  of  the  one  partner,  he  ought  perhaps  to 
apply  to  the  other  to  know  if  the  indorfemem  were  made  with 
his  confent,  without  which  he  muft  neceflarily  know  that  it  was 
a  fraud  upon  fuch  other  partner. 

Lord  Ellewborough  C.  J.  It  would  be  ftrange  and  novel 
do£lrine  to  hold  it  necedary  for  a  perfon  receiving  a  bill  of  ex- 
change indorfed  by  one  of  feveral  partners  to  apply  to  each  of 
the  other  partners  to  know  whether  he  aflented  to  fuch  indorfe- 
ment ;  or  other  wife  that  it  fliould  be  void.  There  is  no  doubt 
that  in  the  abfence  of  all  fraud  on  the  part  of  the  iridorfee,  fuch 
indorfement  would  bind  all  the  partners.  There  may  be  part- 
nerlhips  where  none  of  the  exifting  partners  have  their  names  in 
the  firm.  Third  perfons  may  not  know  who  they  are  ;  and  yet 
they  arc  all  bound  by  the  a£lsof  any  of  the  partners  in  the  nanie 
or  firm  of  the  partnerihip.  The  cafe  is  too  clear  for  argument, 
and  I  (boakl  not  have  perlnitted  the  point  to  be  referved  if  .1 
had  not  underfiood  at  the  trial  that  there  were  fome  pther.  fai^ls 
in  the  cafe  which  might  raife  a.duubt.  The  diftin£tion  is  well 
fettled,  that  if  a  creditor  of  ^ne  of  the  partners  collude  with 
hini  to  take  payment  or  fecurity  for  his  indiyidual  debt  out  .of 

M4  the  • 
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the  paitnerOiip  fundi »  knowing  at  the  time  that  it  is  without 

the  confent  of  the  other  partner,  it  is  fraudulent  and  void  ;  hut 

if  it  be  taken  bona  fide  without  fuch  knowledge  at  the  time,  no 

fubfequently  acquired   knowledge  of  the   mifcouduA  of  the 

partner  in  giving  fuch  fecurity  can  difaffirm  the  a&«     Now  litre 

the  three  perfons  were  trading  under  the  firm  of  JPc9d  and 

Payne f  and  in  the  courfe  of  their  dealings  as  partners  leceiTcd 

the  bill  in  queftion }  and  it  was  competent  to  either  of  them 

by  his  indorfement  in  the  name  of  the  firm  to  pals  their  intcreft 

in  the  bill :  and  the  plaintifis,  ignorant  of  any  fraud  at  thedme, 

take  it  by  fuch  indorfement  from  one  of  the  partners.    Then  if 

the  intereft  of  the  plaintifis  in  the  bill  were  once  well  Tefted»  no 

fubfequent  knowledge  that  fuch  indorfement  was  made  without 

the  confent  of  one  of  the  partners  will  dcveft  it.     And  it  would 

be  highly  inconvenient  that  it  fliould ;  becanfe  if  the  plaintifis 

had  been  apprifed  at  the  time  that  the  partner  who  indorfed  the 

bill  had  no  authority  to  do  fo,  they  might  have  obtaineil  fome 

other  fecurity  for  their  demand. 

The  other  Judges  all  concurred. 

Poftea  to  the  PlaintiiK. 


SohHtaMf 
Feb.  8th. 


The  King  again/i  Watson. 


Whether  or  'T'HIS  came  on  upon  a  rule  to  (hew  caufe  why  an  order  of 
not  a  parifli    .        Seflions,  difallowing  the  appeal  of  the  defendant  againft  a 

K^  fi*^*/^  '^^  ^^^  ^  "**^^  ^^  ^  P^^  ^^  ^^  townftiip  of  Bedlingtonj  in 
ftat.  A%  ES%,  ^  parifh  of  BedHngten^  in  the  county  of  Durham^  (hould  not 
c.  a.  by  main*  be  quaflied  for  the  infufficiency  of  it.  The  appellant,  who  was 
taining  its  gn  occupier  of  lands  in  the  faid  townfhip,  appealed  to  the  Sef- 
^«  than       ^^^'  againft  the  rate,  on  the  ground  that  the  townfhip  of  Bed- 

Ungton  was  not  in  point  *  of  law  entitled  to  maintain  its  own  poor 

by  a  feparate  rate  made  upon  it,  apart  from  the  reft  of  the 

parifli  of  Bedlingtons  but  that  the  townfliip  of  BedtingtWf  to- 

ought  to  find,  gether  with  the  townfliips  of  Netherion^  Choppingtm^  Eafi  Sleek-- 

and  flioald  y^grn^  Wefi  SUehkum^  and  Camhife^  (all  of  which  townfliips  are 
not  leave  to 

be  prefttincd  by  the  Court  from  other  eonfli6ling  evidence  ftstcd  io  a  cafe 
referred ;  (ach  ai,  that  the  parifli  had  the  beaefit  of  the  ftatnte  down  to  1 739,  and 
from  thence  to  1753  it  was  uncertain  how  the  poor  were  ouiatained  there,  and  that 
from  the  latter  period  the  poor  had  been  maintained  leparatdy  in  fix  townfliipi ;  but 
th;it  the  population  was  decreafcd. 
•[  ^15  ]  •  fituate 


more  than 
four  over* 
leers,  is  a 
h€t  which 
the  Seffions 
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fituate  within,  and  together  conftitute,  the  pariih  of  Bed^tion^)        x  806. 
ought  to  maintain  their  poor  conjointly  by  one  general  rate  for    --    -.  ^ 
the  whole  parifli.    But  the  Seffions  difallowed  the  appeal,  fub-       alamfl^ 
]c(k  %o  the  opinion  of  this  court  on  the  following  cafe.  Watson. 

Prorioufly  and  up  to  the  year  1739  the  fix  feveral  townfliips 
in  the  pariih  of  Bedlington  were  unhed»  and  the  poor  of  the 
parUh  were  mainuined  by  one  joint  and  general  rate,  made  by 
the  four  churchwardens  and  two  overfeers  appointed  for  the 
whole  parifli,  upon  the  occuiners  of  rateable  property  within 
the  fame.  .From  1739  to  1753  it  does  not  appear  by  what  rate 
the  poor  of  the  pari(h  were  maintained,  or  how  the  OTerfeers  of 
the  poor  were  appointed  during  that  period :  but  Gnce  1753  to 
the  prefent  time  the  parifh  has  been  divided  into  fix  townfliips, 
and  the  poor  of  each  townfliip  have  been  maintained  by  a  fepa^ 
rate  rate  made  upon  each  refpe&ive  townfliip,  and  feparate ' 
overfeers  of  the  poor  have  been  appointed  for  each  townfliip. 
The  parifh  of  Bedlington  has  rather  decreafed  in  population ; 
but  the  decreafe  has  been  principally  in  the  townfliip  of  Bedlingm 
ton.  Two  orders  for  the  removal  of  paupers  have  been  made, 
one  from  the  townfliip  of  Bedlington  to  the  townfliip  of  Nether'- 
tont  dated  the  17th  of  July  1798,  and  the  other  from  the  town- 
fliip of  Netherton  to  the  townfliip  of  Bedlington^  dated  13  th  of 
Nwemher  1798 ;  which  orders  of  removal  were  acquiefced  in. 
The  rental  of  the  rateable  property  in  the  townfliip  of  Bedlington 
appears  by  the  prefent  rate  to  be  3905/.  2s.  The  parifli  of  [  216  } 
Bedlington  is  five  miles  in  length  and  three  miles  in  breadth. 
Conflables  have  been  appointed  in  each  of  the  fix  townfliips. 

When  this  cafe  was  trailed  on,.  Confi  and  LittledaU  appeared 
as  counfel  in  fupport  of  the  order  of  Seflions,  and  Toppings 
Weodf  and  Hullock  contrL  And  Lord  Ellenhorougb  having 
aflced  why  the  Seflions  did  not  find  the  fad,  whether  or  not  the 
parifii  of  Bedlington  could  have  the  benefit  of  the  flat.  43  Eliz. 
c.  9.,  which  he  faid  was  a  fzGt  for  them  to  decide,  and  not.to 
be  left  to  the  Court  to  prefume  from  other  evidence  (a)  j  Coqfi 
referred  to  Feart  v.  TVeft garth  {b\  Rex  v.  Sir  JV.  Norton  {c)^ 
Rex  V.  Leigh  {d),  and  that  clafs  of  cafes,  where  the  0>urt  had 
decided  the  fame  fort  of  queftion  upon  general  evidence  of  the 
circumftances  and  ufages  of  the  parifli,  fliewing  that  it  could 

{a)  Vide  Rex  V.  Newell,  4  Term  Rep.  266,  and  Lane  v.  CoBbam, 
«rf«»  I.  {h)  3  Burr.  1610.  if)  I  Term  Rep.  374, 

{d)  3  Term  Rep.  746. 

not 
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i8o6.       not  haTt  die  benefit  <^  tbe  ftatute^  widioot  a  predfe  finding  of 

■■  the  fad :  and  he  faid  that  by  difiniffing  the  appeal  an  this  cafe. 

The  King    the  Sei&ons  have  in  efieS  drawn  the  conclufioa  thait  this  parifli 

H^TsoM.    c^^not  have  the  benefit  of  the  ftatute  of  EUstaietb^ 

Lord  Ellbmboroogh  C.  J.  If  I  were  to  draw  any  conclu- 
fion  from  the  fadls  here  ftated,  it  would  rather  be  the  contrary 
conclufion:  for  down  to  the  year  1739  it  is  certain  that  the 
pariOi  had  the  benefit  of  the  ftat.  43  Eliz.j  and  it  does  not  ap- 
pear but^that  they  had  the  fame  down  to  1753 ;  and  fince  that 
tune  it  appears  that  the  population  of  the  pariih  has  decreafed : 
from  aU  which  I  (hould  be  led  to  condude  that  they  might  the 
more  eafily  hare  t)ie  benefit  of  the  ftatute.    I  know  that  dif- 

[  217  ]  "ierent  opinions  have  at  difierent  tinies  prevailed  at  to  the  better 
policy  of  providing  for  the  poor  in  larger  or  in  fmaller  diftrids  \ 
hot  I  had  rather  guide  myfelf  by  the  words  of  the  ad  of  parlia- 
ment, anid  by  die  fad^  than  by  any  fluduating  policy  which 
•fometimes  leans  one  way  and  fometimes  another.  Whether  a 
parifli  can  or  cannot  have  the  benefit  of  the  ftatute  is  a  fa£l» 
which  the  Seflions  ought  to  find  upon  all  the  circumftances  laid 
ixrfbre  them,  and  not  leave  us  to  prefome  it  how  we  may. 
T^en  have  the  Seffions  here  found  the  fa&  \  or  have  they  ftated 
thofe  fafts  from  whence  we  muft  neceflarily  fee  that  the  pariOi 
cannot  have  the  benefit  of  the  ftatute  ?  They  have  not  done 
cither.  The  cafe  muft  go  back  to  them  to  find  the  h£t.  The 
cnading  words  of  the  ftatute  13  &f  14  Car.  2.  c.  X2.  /•  ai.» 
though  general,  muft  be  taken  to  refer  to  pariflies  fo  circnm- 
ftanced. 

Lawrence  J.  obferved,  that  in  Resc  v.  Ltigb  {a)  it  did  not 
appear  but  that  even  prior  to  the  time  there  mentioned  the  poor 
of  the  parifh  had  been  provided  for  under  the  fUt.  13  & 
14  Car.  %.  (r.  1 2.  /  si  I .) }  from  whence  it  might  be  inferred, 
•that  the  parifh  never  had  had  the  benefit  of  the  ftatute  of  Eli%a^ 
beth:  whereas  here  it  was  found,  diat  prior  to  the  year  1739 
idiey  always  had  the  benefit  of  it* 

Per  Curiam^  Let  the  cafe  go  back  to  the 

Seflions  to  be  re^ftated. 

(fl)  3  Term  Rep  746. 


The 


IN  THE  FoRTY-sixTH  Teae  OF  GEORGE  in.  «i$ 

1806. 

The  King  atainft  Dobson  and  Another.  ^J^^i^l^ 

^    ^  Feb,  oth. 

A  N  infermation  for  a  mifdcmcanor  at  common  law,  filed  by  One  wh«  wi 
^  the  Attomey-Geiicral  againft  the  defendants,  for  a  fraud  "P.^^^^^^^ 
committed  by  them  in  the  colkaion  of  the  aflcffmcnts  under  c^ruirTdutiei 
die  Property-tax  a£l  43  G.  3.  i.  122.  dated  in  the  firft  count,  by  the  proper 
that  the  defendants  before  and  at  the  time  of  eommittirtg  the  of"  conftitiucd 
fmes hereinafter  firft  and  fecondly  mentioned  were  colUBors  ff  ""^^^^"oii* 
mtain  duties  payable  to  the  King  under  the  ftat.  43  G.  3.  &c.  fldered  him- 
That  being  fuch  colleRors^  the  defendants,  not  regarding  their  (elf,  aod  was 
duty  as  fuch  eolleBt^s^  but  unlawfully  intending  to  cheat  and  ^^"^'^^^jj?^ 
defraud  one  A.  P.  with  force  and  arms,  on,  &c.  at,  &c.  did  (loners  to  be 
hj  colour  and  pretence  of  their  faid  office  unlawfully  and  fraudu-  foch  coUec- 
Icntly,  &c.  demand  and  exadl  from  the  faid  A.  P.  5/.  5/.  as  ^°^»  •*"'  ^ 
and  for  duties  payable  by  him  to  the  defendants  as  fuch  colleffors^  pointmcnt 
&c.  whereas  the  faid  fum  fo  demanded  and  exa£led  was  not,  turned  out  to 
nor  was  any  money  then  and  there  payable  by  A.  P.  as  and  for  by  be«i 
duties  to  the  defendants  as  fuch  coIUSforst  &c. :  and  that  the  de-  I^,^e"ctnnot 
fendants  afterwards  converted  the  faid  5A  5/.  to  their  own  ofe  i  be  indiftfdat 
ia  contempt,  ftc.    The  ad  count  was  the  fame,  except  that  it  common  law 
did  not  charge  the  defendants  with  converting  the  money  to      .      /^'t 
their  own  ufe.     The  3d  count  charged,  that  the  defendants  in-  ^  ^^/^„^  ^ 
tending  to  cheat  and  defraud  A.  P.,  with  force  and  arms,  on,  pretence  of 
&c  at,  &c.  did  h  colour  and  pretence  of  the /aid  defendants  ieing  being  eolUaor 
cmeSors  of  certain  duties  payable  to  the  King  by  virtue  of  the  ^-^g.  tboufrh 
(aid  aft,  unlawfully  an<l  fraudulently,  &c.  demand  and  exaft  the  mon«y 
of  and  from  A.  P.  5/.  5/.  as  and  for  duties  payable  by  him  to  J"'*^^  fraudu- 
the  defendants  for  the  Kmg's  ufe,  by  virtue  of  the  faid  aft,  \^qJ^  ^j,^ 
&c. :  and  did  then  and  *  there,  in  purfuance  of  fuch  demand  and  mifapplied  by 
exaftion,  unlawfully  and  fraudulently,  &c.  receive  from  A.  P.  ^''"J  ^«caafe 
5/.  5/. :  whereas  the  faid  fum  was  not,  nor  was  any  fum  then  gppo"jJI^ 
and  there  payable  by  A.  P.  as  and  for  duties  to  the  defendants  colledor,  and 
for  the  King's  ufe  under  the  faid  aft,  &c. :  and  that  the  de-  in  that  cha- 

fendants  afterwards  converted  the  faid  fum  to  their  own  ufe,  in  ^^^\  ^ 

ceived  the 
contempt,  2cc.     The  4th  count  was  the  fame,  only  not  charg-  money. 

ing  that  the  defendants  converted  the  $/•  5/.  to  their  own  ufe.  And  quaere 

whether  tl;e 
ftat.43  ^0*  J*  e,  99.  /.  29.  having  enaAed  that  no  coUeftor,  &c,  employrd  in  the 
execution  ot  that  aft  (hail  be  liable  by  reafon  of  fuch  execution  to  any  penalty  other 
than  fuch  as  by  that  and  another  a£t  may  be  inflifted,  does  not  take  away  the  com- 
■u>a  law  remedy  by  indiftoent  for  offences  agaioft  the  ads. 

A  5th    ^i  219  1 


aip  CASES  IN  HILARY  TERM 

i8o6«  A  5th  count  charged,  that  the  defendants  as  common  cheat9» 

--^    _  for  the  fake  of  unlawful  gain  and  lucre  to  themfelves.  pretendinr 

The  King  *               «> 


agiWifi 


that  5/.  5/.  was  due  for  certain  duties  from  A.  P.  as  the  oc- 
DoBsoN.  cupier  of  certain  lands,  &c.  required  him  to  pay  the  fame  to 
the  defendants  as  c^Ieffors^  &c.  which  A.  P.  did  accordingly 
pay :  whereas  the  faid  lands,  &c.  were  not  charged  to  the  faid 
duties,  and  the  faid  fum  was  not  due  from  A.  P. ;  and  that  the 
defendants  afterwards  couTerted  the  faid  fum  to  their  own  ufe. 
And  a  6th  count  correfponded  to  the  lad,  only  omitting  the 
chaige  of  Converting  the  money  to  dieir  own  ufe. 

At  the  trial  before  Chamhre  J.  at  Tork  it  appeared  that  the 
defendants  had  been  in  fa£l  appointed  colleAors  of  the  duties 
under  the  Property-tax  a£l  43  Geo.  3.  c.  12  3.  for  the  townAip 
of  Pickering  in  the  North  Ridings  for  the  year  1803,  ending  j-th 
of  April  1804.     And  tliey  did -in  fa£t  make  their  colle£lion  in 
thediftrid  from  the  perfons  aflefled,  and  alfo  colle£led  5/.  ^vT. 
from  A.  P.  mentioned  in  the  information,  whofe  name  was  not 
in  the  commiflioners'  afl'cflment,  and  which  fum  was  not  ac* 
counted  for.     It  was  however  objeAed  at  the  trial,  that  as  the 
defendants  were  not  proved  to  have  been  .regularly  appointed 
coUeAors  by  warrant  under  the  hands  and  feals  of  the  commif- 
[  220  2     fioners,  as  required  by  the  ftat.  43  Geo.  3.  r.  99.  /•!%•  by  re- 
ference from  the  re*enading  claufe  (/•  2.)  of  die  Property* 
tax  a£l  43  Geo.  3.  c.  i  za.  they  could  not  be  conviAed  upon 
thofe  counts  charging  them  with  the  conmiif&on  of  the  ofience 
as  coUeffors ;  they  were  accordingly  convi&ed  on  the  3d  and  4th 
counts,  which  only  charged  that  they  did  the  a&  by  colour  and 
pretence  rf  their  being  coUeBors^  and  .were  acquitted  upon  all  the 
other  counts.    And  on  a  former  day 

Heywood  Serjt.  obtained  a  rule  niC  for  a  new  trial,  upon  the 
ground  that  the  defendants  having  been  in  h£k  appointed  col- 
Ie£lors  of  the  duties,  and  having  committed  the  offence  imputed 
to  th^m  in  that  charaf^er,  could  not  be  convi£led  of  a  mifde- 
meanor  at  common  law,  the  charge  being  of  an  ofience  within 
the  ftat.  43  Geo.  3.  r.  99.  /  5 1  •  in  <*  having  received  the  duties 
of  a  perfon'not  charged  therewith ;"  and  the  19th  feAion  of 
the  fame  aft  having  provided,  <<  that  no  commiOioner,  aileilbr, 
•  or  coUeftor  who  (hall  be  employed  in  the  execution  of  any  fuch 
zGt  or  afts  herein  mentioned,  or  of  tliis  a£l,  ihall  be  liable  for 
or  by  reafon  of  fuch  execution  to  any  penalty  or  penalties  other 
than  fuch  at  by  this  ad,  or  the  iaid  aft  or  afts,  are  or  may  be 

infliftcd.- 
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Inaiclcd.**     And  feft  5 1 .  cnafts,  **  that  no  colleftor  of  any  of        i8o6, 

"  the  duties  therein  mentioned  fiiall  collcft  the  fame  by  any 

"  rate  or  Jiook  other  than  fuch  as  (hall  be  figned  and  allowed        againji 

"  by  fuch  cortimiflTioners,  &c.     And  that  in  cafe  any  fuch  col-     DoBSOir. 

•*  Icflor  fliall  colleft  the  fame  by  any  other  rate  or  book,  or 

"  (hall  receive  fuch  duties  from  any  pcrfon  not  charged  therc- 

*«  with,  or  (hall  collefl  from  any  petfon  more  money  than  is 

"  a£tually  charged  in  fuch  rate  or  book,  after  the  fame  has 

"  been  figned  and  allowed,  Sec, ;  every  fuch  coUe£lor  (hall  for 

"  every  fuch  offence  forfeit  lOo//* 

The  Sslicitor  General,  (with  whom  were  Coclell  Serjt.,  Parl^  C  2*1  ] 
and  Woody)  contended,  1  ft,  That  the  word  "  penalties**  in  the 
lUtute  meant  only  *^  pecuniary  penalties,'*  and  could  not  be 
meant  to  exempt  an  offender  againft  the  Ilatute  from  being 
puni(hed  by  indi£lment  or  information  at  common  law:  for 
otherwife  this  abfurd  eonfequence  would  enfue,  that  though  a 
colle£lor  had  cheated  the  public  or  the  crown  of  1000/.  or  more, 
he  could  only  be  liable  to  a  penalty  of  loo/.  given  by  the  51ft 
fe£lion.  There  is  certainly  fome  obfcurity  in  the  wording  of 
the  ftatute ;  but  the  difliculty  might  be  obviated  by  the  At- 
torney-general remitting  any  penalty  which  might  be  infliAed 
npon  an  indt£lmf  nt  or  information  beyond  the  amount  limited 
by  the  ftatute.  If  more  were  impofed ;  or  if  the  penalty  had 
been  before  recovered  in  any  other  proceeding.     In  2  Hawk* 

ch,  25.  /.  4.  it  is  faid  that  "  Where  a  ftatute  makes  a  new  of-  m 

fence,  which  was  no  way  prohibited  by  the  common  law,  and 
appoints  a  particular  manner  of  proceeding  againft  theoffendeff 
as  by  commitment  or  a£lion  of  debt,  or  information,  &c«  with- 
out mentioning  an  indictment,  it  feems  to  be  fettled  at  this  day 
that  it  will  not  maintain  an  indictment ;  becattfe  the  mentioning 
the  other  methods  of  proceeding  only  feems  Impliedly  to  ex* 
elude  that  of  indiflment.  Yet  it  hath  been  adjudged,  that  if 
fuch  a  ftatute  give  a  recovery  by  aflion  of  debt,  bill,  plaint^  or 
information,  or  otherwife,  it  authorizes  a  proceeding  by  way 
of  indictment.  Alfo  where  a  ftatute  adds  a  further  penalty  to 
an  offence  prohibited  by  the  common  law,  there  can  be  no  doubt 
that  the  offender  may  ftill  be  indi£ted,  if  ^e  profecutor  think 
fit,  at  the  common  law.'*  Now  the  offence  of  which  the  de- 
fendant ftands  con^£led  was  an  ofience  at  common  lawy  and 
the  ftatute  only  fuperadds  a  penalty  in  the  particular  inftance.  £  222  3 
[Le  Blanc  J.  obferved|  that  the  difficulty  here  arofe  from  the 

negative 
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iSotf.       negadfe  vords  of  tbe  19th  fedion.    Aiid  by  Lord  Ellenhrmgh 
— -—        C  J.  the  word  pendtj  («}>  in  its  large  and  legal  fenfe^  includes 
TheKnio    every  fpecies  of  puni(hinent»  corporal  as  well  as  pecuniary 
l^MDii.     ^^  therefore  if  a  ftatute  repeals  all  penalties  generally  in  refpe£t 
of  any  ofiencCf  it  will  repeal  corporal  as  well  as  pecuniary 
puniihment.    Though  the  meamng  of  the  word  may  be  nar- 
rowed by  the  context.]     Here  the  other  provifions  of  the  ad» 
and  the  obvious  meaning  of  the  legiflature,  (hew  that  the  word 
penahies  was  meant  to  be  confined  to  pecttniarj  penalties.     But» 
2dlyf  The  defendants  were  not  proved  to  be  legally  appointed 
€olk^Qrs  i  and  upon  objedion  taken  at  the  trial  they  have  been 
acquitted  upon  thofe  counts  charging  the  offence  to  have  been 
committed  by  them  in  that  charaAer ;  and  they  now  (land  con* 
i^ed  only  of  the  oficnce  of  receiving  the  money  undn  cokur 
mnd  pretence  of  being  colleSors:  the  objcfiion  therefore  upon  the 
ftatute  does  not  arife  $  for  it  is  no  offence  within  it  unlefs  com- 
mitted by  perfons  duly  appointed  collectors*     [Lord  Ellen^ 
iormgb  C.  J.    If  they  a£led  as  coUefiors,  it  would  be  fuA- 
dent  to  charge  them  criminally  with  a  breach  of  duty  in  that 
diaraAer.    But  here  they  ftand  acquitted  in  their  chara£ler  as 
€ollc£lors.] 

Heywood  Serjt.  and  Holroyd^  after  fome  few  obfervationSt 

principally  upon  the  manner  in  which  the  cafe  had  been  left 

to  the  jury»  which  they  faid  did  not  warrant  the  di(lin£lion 

which  had  been  fince  adopted  in  entering  up  the  verdi£tj  were 

^  ftopped  by  the  Court. 

r  223  1  Uoxi,  ELLENBORoaGH  C.  J.  The  quefiion  is  reduced  to 
diis^  Whether  the  evidence  fupports  the  finding  of  the  jury 
upon  counts  charging  the  defendants  with  having  unlawfully 
and  fraudulently  received  the  duty  from  the  perfon  named  bf 
etlour  and  pretence  of  their  being  colUSors  of  certain  duties?  Now^ 
j[y  colour  and  pretence  mud  be  underilood  what  the  parties  knew 
at  the  time  of  the  receipt  to  be  cokur  and  pretences  but  that 
does  not  apply  to  the  fituation  of  the  defendants  who  were  in 
toiOL  appointed  by  the  conftittited  authoritiesy  though .  in  an  in- 
formal manner^  to  a£l  as  colledors  in  the  receipt  of  the  duties. 
They  were  therefore  entitled  to  the  benefit  and  prote£lion 
which   the  zCt  meant  to  extend  to  perfons  ading  in  that 

(a)  Heywood  Seijt.  afterwards  referred  to  Johnfoe^%  Dift.  Blot. 
Com,  and  Cro.  Jac.  414,  415.  ta  corroboratioa  of  the  cateufive  fig- 
•ificatioa  of  this  word. 

cbarader. 
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chart Aer.    The    commiflioners  thought   they    were   proper  i8o6. 

officers^   stnd  the  defendants  thought  themfelves  fuch.    The  

imput;ttion  therefore  of  colour  and  pntence^  conveyed   by  the  ^ mni 

third  and  fourth  counts,  does  not  apply  to  themj  and  therefore  Dobiom. 

the  conviction  on  thofe  counts  cannot  be  fultained. 

Grrfe  and  Lawfetkcty  Jufiicesy  declared  themfelves  of  the 
fame  opinion.  > 

Le  Blanc  J.     I  conflder  tlie  19th  fediion  as  holding  out  a 

proteQion  to  all  officers  employed  in  the  execution  of  tlie  ads» 

amongft  others  to  colle£^ors}   and  therefore  if  the  commif- 

fiooerB  have  omitted  any  formality  in  the  defendant  DohJort% 

appointmenty  whom  they  have  in  fa£l  appointed  a  coUeflort 

that  will  not  authorize  them  to  take  advantage  of  the  defed^ 

and  profecute  him  as  if  he  were  no  colleAor«  but  had  merely 

adtd  by  colour  and  pretence  of  being  fuch,  when  all  parties 

confidered  him,  as  he  confidered  himfelf»  at  the  time  to  be  dulj 

mf eded  with  that  cltara£ten 

Rule  abfolute  for  a  new  trial* 


Rusff- 


224  CASES  IN  HILARY  TERM 

t8o6. 


Sahsnkjf       RusHFORTH  and  Othcrs,   Affignees  of  'Rushforth, 
*     '  ag^nji  Hadfield  and  Others. 

Where  no       'T'^HIS  was  an  adion  of  trover  to  recotcr  the  value  of  a  cpian- 

!!^°  l!i?  u-  ^J^y  of  cloth  which  the  bankrupts  had  fcnt  by  the  defend- 

common  law  *  ^  *  * 

it  can  only  ^"^^  ^^  common  earners^  who  claimed  a  lien  upon  it  for  their 

arife  by  con-  general  balance  due  to  them  as  fuch  carriers  for  other  goods 

t»a  with  before  carried  by  them  for  the  bankrupts.    The  plaintifl^  had 

party?  either  ^i^^^^^^I  the  carriage  price  of  the  particular  goods  in  difpute, 

exprefs  or  and  the  fole  queftion  was.  Whether  the  defendants,  as  com* 

implied:  it  mon  carriers,  had  a  lien  for  their  general  balance.     On  the 

tied  either  ^^  ^"^^  ^  verdict  was  found  for  the  defendants,  which  diis 

from  prcTiDUs  eourt  thought -was  not  fuftained  by  the  evidence,  and  dicrefore 

dealings  they  granted  a  new  trial  (a).    The  caufe  was  again  tried  at  the 

between  the  j^jj  ^^^^  ^^  y^^^  y^f^^  Chambre  J.,  when  the  defendants^ 

upon  the  book-keepers  in  London,  at  Stamford,  and  at  Haddersfiild,  fwore 

footing  of  to  tlieir  pra£Uce  to  retain  goods  for  their  general  balance,  and 

fuchalien^or  particularized  one  ^nftance  in  December  1799,  where  an  a£lion 

ufaffe  of  the  ^^  brought,  which  being  referred,  was  decided  on  another 

trade  fo  ge-  point :  a  fecond  in  May  1 800,  where  there  was  no  bankruptcy  : 

neral  ss  that  ^  ^j^jj-j  j^  j^f^y  1803,  where  the  bankrupt's  affignee  demanded 

reafonablv  ^^  goods,  but  afterwards  paid  the  balance :   a  fourth  and  a 

prcfumr  that  fifth  in  the  fame  year,  when  the  individuals  paid  the  balance, 

the  partiet  bu^  ^o  bankruptcy  intervened :  and  a  fixtli  inftance  of  the  like 

td^i^  it  in  f^^  *^  ^^  '^  **^  ^^^•*-  ^  addition  to  thcfe,  ♦»7/fA,  a  car- 
their  dealing,  rier  from  Manche/ler  and  Leeds,  depofed  to  an  inftance  of  reten- 
But  where,  tion  of  goods  for  the  general  balance  three  years  back,  where 
oVa  common  *  bankruptcy  intervened,  and  the  aCignees  difputed  the  pay- 
carrier  claim*  ment  at  firil,  but  afterwards  paid  the  balance;  and  to  two 

iog  a  lien  for  other  inilances  of  goods  fent  to  Glafgow  t  one  where  the  car* 
bin  general 

balance*  fuch  •  lien  is  againft  the  policy  of  the  common  law  and  the  cuftim  of  the 
realm  which  only  gives  him  a  lien  tor  the  carriage  price  of  the  particular  goodf ,  there 
ought  to  be  very  ftrong  evidence  of  a  general  ufage  for  fuch  a  lien  to  induce  a  jury 
to  infer  the  knowledge  and  adoption  of  it  by  the  particular  ptrties  in  their  con* 
traA :  and  the  jury  having  negatived  fuch  a  general  ufage,  though  proved  to  have 
been  frequently  exercifed  by  the  defendant  and  various  other  common  carriers 
thronghout  the  North  for  10  or  la  yean  before,  and  in  one  inftance  fo  far  bad^ 
as  30  year«,  though  not  oppofed  by  other  evidence,  the  Court  refufed  to  grant 
a  new  trial. 

(1}  Rujhforth  and  mother,  Jffiffuets  ^f*  ▼•  H^Jidd,  iEaJI,  519. 
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Hagc  of  the  particular  goods  was  3/.  and  the  general  balance       i?o6. 
2o/.|  another  where  the  carriage  was  a  few  fliillings,  and  the  <n^^^[^.j^ 
general  balance  8/. ;  ih  both  inftances  bankruptcies  intervened,       ^^^^ 
and  the  aiSgnees  paid  the  general  balance.     Hanlej^  a  NorthaU    Hadfiil^* 
/pr/wj  carrier,  fpoke  to  two  inftances  of  retainer  of  goods  la  and 
13  years  ago  till  the  individuals  paid  the  gectral  balance ;  but 
neither  were  bankrupts.    The  book-keeper  of  Fickfrrd^  a  car- 
rier from  London  to  Uverpcol,  particularized  an  inftance  of  re- 
taining for  the  general  babnce  in  1792,  where  the  rend^ 
became  bankrupt^    but  theic  the  vendor  ftopped  in  tranlitUt 
and  he  paid  the  general  balance  at  the  end  of  two  months :  a 
fecond  fimilar  inftance  in  the  fame  year :  a  third  inftance  in 
'795*  where  the  fenders  became  bankrupts,  and  their  general 
balance  was  paid  by  the  vendees :  a  fourth  in  1795>  where  the 
goods  of  an  individual,  not  bankrupt,  were  detained  feveral 
years ;  but  no  account  how  the  matter  was  finally  fettled :  and 
two  other  like  inftances  in  1794  and  1795.     And  Ciari  a  Lei* 
(tfier  carrier  alfo  mentioned  two  inftances,  one  in  i775t  the 
other  afterwards,  of  retaining  the  goods  of  folvent  individuals 
till  they  paid  their  general  balance.    All  thcfe  carriers,  who  had 
followed  their  occupation  from  20  to  30  years  and   upwards^ 
depofed  generally  to  their  cuftom  of  retaining  goods  for  their 
general  balance  in  other  inftances  as  well  as  in  thofe  particu- 
larized.   It  was  lefit  to  the  jury  to  decide  whether  the  ufage 
were  fo  general  as  to  warrant  them  in  prefuming  that  the 
bankrupts  knew  it,  and  underftood  that  they  were  con  tracing    C  226  3 
with  the  defendants  in  conformity  to  it ;  in  which  cafe  they 
were  to  find  for  the  defendants :  otherwife  they  were  told  that 
the  general  rule  of  law  would  entitle  the  plaintiffs  to  a  verdiA. 
On  this  diieAion  the  jury  found  for  the  plaintiiFs;  which  was 
moved  to  be  fet  afide  in  iaft  Michaelmas  term,  as  a  verdiA 
againft  all  the  evidence. 

Coekell  Serjt.  now  ihewed  caufe  againft  the  rule.  This  was 
a  qoeftion  for  the  jury,  which,  having  been  properly  fubmitted 
to  them,  their  verdi£k  muft  decide.  In  the  abfence  of  all  evi-* 
dcnce  of  any  pardcular  dealing  between  thefe  parties,  they  muft 
be  taken  to  have  dealt  ^ipon  the  general  cuftom  of  the  realm 
with  refpeft  to  carriers.  Where  a  carrier  means  to  limit  bis 
common  hw  refponfibility,  he  advertiCes  his  particular  mode  of 
dealing  in  the  public  papers,  and  affixes  notices  of  it  in  his 
office  and  about  the  town  where .  he  dwells  i  ^ai)d  from  thefe 
Vot.  VII.  N  nqrices^ 
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1806.       notices,  as  well  as  from  parol  ertdence  of  the  general  notonetf 

.^  ^  W«  mode  of  dealings  it  may  be  prefumed  that  the  party  who 

tfroia/f       ^n^p'oycd  htm,  living  within  the  reach  of  fuch  infamation  and 

*Hadficld.   notoriety,  has  the  fame  knowledge  which  perfons  in  general 

of  the  fame  place  are  thus  proved  to  have  had.    The  fame  fort 
-of  evidence  then  is  as  neceiTary  where  a  carrier  infifts  on  ex- 
tending his  lien  beyond  the  cudom  of  the  realm,  in  order  to 
bring  home  the  knowledge  of  fuch  a  particular  mode  of  dealing 
to  the  party  who  employs  him,  from  whence  his  implied  aflent 
'to  deal  upon  fuch  terms  may  be  inficrred.     In  this  view  a  few 
folitary  inftances  of  what  other  carriers  have  done   at  other 
diftant  places  weigh  little  or  nothing  as  to  the  point  of  inferring 
from  them  the  knowledge  of  the  bankrupt  that  fuch  nsuft  hare 
'  been  the  mode  of  dealing  of  the  defendants :  and  the  reft  of 
C  ^2^  3      the  evidence  was  defeJiive  both  in  the  number  and  notoriety  of 
'  the  inftances  calculated  to  bring  fuch  knowledge  home  to  hiin. 
-  Several  of  the  inftances  do  not  apply,  where  the  morive  for 
having  paid  the  general  balance  may  be  refolved  into  the  con* 
venience  or  benefit  of  the  party  applying  for  the  particular 
goods  r  and  the  only  ftrong  inftances -are   cafes  of  infolvency 
and  bankruptcy,  where  the  relative  magnitude  of  the  refpeAire 
claims  of  the  carrier  and'confignee  might  induce  a  temptation 
to  refift  the  carrier's  lien  ;  but  thefe  are  very  few  either  in  num- 
ber or  importance,  from  whence  to  draw  the  concluGon  of 
knowledge  in  the  bankrupt. 

Park  and  Wood  contri.    The  evidence  given  was  in  con- 
formity to  the  pritieiple  laid  down  by  the  Court  in   this  cafe 
•  upon  the  farmer  rule  for  a  new  trial,  in  fupport  of  the  carrien' 
.  claim,  and  was  not  contradicted  by  any  other  evidence.    The 
'  Court  there  thought  that  a  general  ufage  in  trade  affecting  the 
'  cuftom  of  the  realm  ought  to  be  proved  by  the  pra£btce  of  dif- 
ferent carriers  in  different  parts  of  the  country ;   and  that  the 
knowledge  of  the  individual  cuRomer  might  be  inferred  from 
the  generality  of  the  ufage.    The  evidence  therefore  of  the 
.  praAice  of  the  different  carriers  throughout  all  that  part  of  the 
kingdom  was  material  to  the  point  in  ifliie,  and  was  the  ooly 
proof  which  the  nature  of  the  cafe  admitted  of.    There  have 
.  been  many  inftancesi    fuch  as  thofe  of  the  dyers  (^i),  the 
packers,  &c.,  where  liens  for  the  general  balsnce  have  been 
cftabliflied  by  the  general  ufage  of  trade  even  for  twenty  years 

(j)  Vide  Sdnjitt  v.  Banbard^  4  Efp.N,  P.  Caf.^^. 

bcfoiti 
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hchrti  which  did  not  exift  at  common  law,  where  the  proof       iSotf. 
was  of  the  fame  fort  as  in  this  cafe :  and  here  the  ufage  was  ^ 

^  jC.it  C  H  fobth 

carried  back  as  far  as  1775*     It  is  in  Tain  to  fay  that  a  g^eral       agaifi/i 
ufage  in  a  trade  will  bind  thofe  who  ^employ  the  traders,  if  the   Hadfielo^ 
eridence,  though  uncontradiAcd,  may  be  difregarded  by  the    •r^aSI 
jury. 

Lord  Ellbnborodgh  C.  J.  It  is  too  much'  to  fay  that  there 
has  been  a  general  acquiefcence  in  this  claim  of  the  carriers 
fince  1775,  merely  becaufe  there  was  aparticubr  inftancc  of.it 
at  that  time.  Other  inftances  were  only  about  10  or  12  yeara 
back,  and  feveral  of  them  of  very  recent  date.  The  queftion 
however  refults  to  this.  What  was  the  parricular  contraft  o£ 
thcfe  parties  ?  And  as  the  evidenre  is  filent  as  to  any  exprefs 
agreement  between  them,  it  mud  be  coUeflcd  eit|ier  from  the 
mode  of  dealing  before  prafiifed  between  the  fame  parties^  or 
from  the  general  dealhigs  of  other  perfons  engaged  in  the  fame 
employment,  of  fuch  notoriety  as  that  they  might  fairly  be 
prcfumed  to  be  known  to  the  bankrupt  at  the  time  of  hi^  deal* 
ing  with  the  defendants,  from  whence  the  inference  was  to  be 
dniwu  that  thefe  parties  dealt  upon  the  fame  footing  as  al} 
others  did,  with  reference  to  the  known  ufage  of  the  trade. 
But  at  leaft  it  mud  be  admitted  that  the  claim  now  fet  up  by 
the  carriers  is  againft  the  general  law  of  the  land,  and  the  proof 
of  it  is  therefore  to  be  regarded  with  jealoufy.  In  many  cafes 
it  would  happen  that  parties  would  be  glad  to  pay  (mall 
fums  due  for  the  carriage  of  former  goods,  rather  than  incur 
the  riik  of  a  great  lofs  by  the  detention  of  goods  of  value. 
Much  of  the  evidence  is  of  that  defcription.  Other  inftances 
again  were  in  the  cafe  of  folvent  perfons,  who  were  at  all 
events  liable  to  anfwer  for  their  general  balance.  And  littlie  or 
no  ftrefs  could  be  laid  on  fome  of  the  more  recent  inftances  not  ^ 

brought  home  to  the  knowledge  of  the  bankrupt  at  the  time. 
Mod  of  the  evidence  therefore  is  open  to  obfervation.  If  indeed 
there  had  been  evidence  of  prior  dealings  between  thefe  parties  C  ^^9  3 
upon  the  footing  of  fuch  an  extended  lien,  that  would  have 
fumilhed  good  evidence  for  the  jury  to  have  found  that  tlief 
continued  to  deal  upon  the  fame  terms.  But  the  queftion  for 
the  j^iry  here  viras,  whether  the  evidence  of  a  ufage  for  the 
carriers  to  retain  for  their  balance  were  fo  general  as  that  the 
bankrupt  muft  be  takea  to  have  known  and  adted  upon  it  i 

N2  An4 
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s8o6.  And  mtf  hive  in  eflftA  found  either  that  the  bankrupt  koev  of 
**— ^  no  fuch  ttfage  as  diat  which  was  given  in  evidence^  or  knowings 
Jiwrirf  ^*  did  not  adopt  it.  And  growing  liens  are  always  to  be  k>oked  at 
nAD9iiLD.  Ivith  jealoufjy  and  require  ftronger  proof •  They  are  encroach* 
Rients  upon  the  common  law.  If  they  are  encouraged,  the  prac* 
tice  wilt  be  continually  extending  to  other  traders  and  other 
matters.  The  farrier  will  be  clainiing  a  lien  upon  a  horte  fent 
to  him  to  be  (hod.  Carriages  and  other  things  which  require  fre- 
quent repair  will  be  detained  on  the  fame  claim  ;  and  there  is 
no  faying  where  it  is  to  (top.  It  is  not  for  the  convenience  of 
die  public  that  thefe  liens  (hould  be  extended  further  than  they 
are  already  eftablifhcd  by  law.  But  if  any  particular  inconvc* 
nience  arife  in  the  courfc  of  trade,  the  parties  mayi  if  they  think 
proper,  ftipulate  with  their  cuftomers  for  the  introduAion  of 
filch  a  lien  into  their  dealings.  But  in  the  abfence  of  any  evi« 
dence  of  that  fort  to  affed  the  bankrupt,  I  think  che  jury  have 
Bone  right  in  negativing  the  lieu  claimed  by  the  defendants  on 
the  fcore  of  general  u(age. 

'GuosE  J.  This  lien  is  attempted  to  be  fet  up  by  che  defend- 
ants, not  upon  the  ground  of  any  particular  contra£b  or  pre- 
vious tranfa£tion8  between  them  and  the  bankrupt,  but  on  the 
C  ^^  ]  ground  of  previous  tranfaAions  between  them  and  other  parries, 
and  between  other  carriers  and  their  cuftomers.  And  it  is  ad- 
knitted  that  the  queftion  Upon  this  evidence  was  properly  left  to 
the  jury,  that  they  might  find  a  verdi£k  for  the  defendants,  if  the 
ufage  for  the  carriers  to  retain  for  their  balance  of  account  were 
fo  general  as  that  they  muft  conclude  that  thefe  parties  cohtraA* 
ed  with  the  knowledge  and  adoption  of  fuch  ufuge.  The  jury 
have  found  in  the  negative*  And  I  take  it  to  be  found  law 
dlat  no  fuch  lien  can  exift  except  by  the  contraft  of  the  perties 
exprefled  or  implied. 

LawRENca  J.  '^The  moft  which  can  be  faid  on  the  part 
of  the  defendants  is,  that  there  was  evidence  which  might 
have  warranted  the  jury  to  find  the  other  way  ;  but  it  was  for 
them  to  decide.  This  is  a  point  which  the  carriers  need  not  be 
fix  folicirous  to  eftablifli.  It  is  agreed  that  they  have  a  Ken  at 
tommon  law  for  the  carriage  price  of  each  particular  arricle.  fH 
then  it  be  not  convenient  for  the  confignee  to  pay  for  the '  carl 
riage  of  the  fpecific  goods  at  the  time  of  delivery,  it  is  very  eaff 
lor  the  carriers  fa>  ftipulate  that  they  Iball  have  a  lien  for  dieif  ba* 

lance 
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lance  apon  any  other  goods  which  they  may  thereafter  carry  for        lSotf« 
him.     It  is  not  fit  to  encourage  perfons  to  fet  np  liens  contrary         " 
to  law.  The  carriers'  convenience  certainly  does  not  require  any  -^ 

cxtenfion  of  the  law ;  for  they  have  already  a  lien  for  the  car*  HAPVtiU», 
riage  price  of  the  particular  goods,  and  if  they  choofe  volunta- 
lily  to  part  with  that,  without  fuch  a  ftipulation  as  I  have  men- 
tioned, there  is  no  reafon  for  giving  them  a  more  extenfive  lien 
in  the  place  of  that  which  they  were  entitled  to.  I  fhould  not 
be  forry  therefore  if  it  were  found  generally  that  they  have  no 
fach  lien  as  that  now  claimed  upon  the  grouhd  of  generd 
ufage. 

Le Blanc  J.  This  is  a  cafe  where  a  jury  might  well  be  £  ^23,1  J 
jealous  of  a  general  lien  attempted  to  be  fet  up  againft  the  po- 
licy of  die  common  law,  which  has  given  to  carriers  only  a  lien 
for  the  carriage  price  of  the  particular  goods.  The  party  there- 
fore who  fets  up  fuch  a  claim  ought  to  make  out  a  very  ftrong 
cafe.  But  upon  weighing  the  evidence  which  was  given  at  the 
trial,  I  do.  not  think  that  this  is  a  cafe  in  which  the  Court  are 
called  upon  to  hold  out  apy  encouragement  to  the  chim  fet  op^ 
by  overturning  what  the  jury  have  done,  after  having  the  whole 

matter  properly  fubmitted  to  them. 

Ruk  difdutged; 
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j^J^^^jj  LuNDiE  againji  Robertson. 

An  indorfeci  '"pHIS  was  an  a£lion  by  the  indorfee  againft  the  indorfer  of  a 
St^i  bSrS^!  ''*"  ^^  exchange  drawn  on  the  24th  of  September  1 804  by  J. 
came  doe,  dc-  •^'"  ^P^*^  ^*  Atkinfin^  for  17/.  13/.  in  favQur  of  R.  Stokoe  or 
sMUided  pay.  order,  at  65  days  after  date ;  which  was  accepted  by  Atkinfom 
!°*°*pf  *h  "*^^^^^  ^1  *^**^  ^  **  defendant,  and  by  the  defendant  to  the 
firft  trmmfed  P^**'*^*^-  The  declaration  contained  the  common  averment, 
to  pay  it  if  hi  ^*  ^t  when  the  bill  became  due^  according  to  the  tenor  thereof* 
nomddcaU  viz.  on  id  of  December  1804,  the  faid  bill  fo  accepted  and 
^oLand  "*^^^*^  was prefentei  to  R.  Atkinfonyor/ajrm^///,  which  was  rc- 
afterwardt  fufed  ;  of  all  which  faid premifei  the  drfendant  bad  notice,  by  means 
laid  that  he  whereof  and  according  to  the  ufage  and  cuftom  of  merchants 
had mt  bad  he  became  liable,*'  &c.  And  it  alfo  contained,  amonga  other 
Mas  the  debt  ^^^^^  money  counts,  one  on  an  accomit  *ftated.  At  the 
wasjufih  dut  trial  before  Chambre  J.  at  Newca/lle,  a  witnefs  proved  that  in 

^•TmA?  '^^^  '^^^  ^^  ^^'^**  ^y  *^  plaintiff's  dcfirc  on  the  defendant 

the  Ml  con-  ^^^  payment  of  the  bill  then  long  paft  due.   The  defendant  faid, 

^rlation  be-  h^had  not  cafli  by  him  at  that  time,  but  if  the  witnefs  would  call 

bg  an  abfo-  in  a  day  or  two,  and  bring  the  account,  (by  which  was  underftood 

to^ar  the  *  ***  account  of  the  expences,  a  letter  having  been  written  and  an 

bilU  was  pri-  affidavit  of  the  debt  made,)  he  would  pay  it.    The  witnefs  then 

ID&  fade  an  (hewed  the  defendant  the  bill,  which  he  took  into  his  hand.  And 

^T^Thill  ^  witnefs  called  again  in  a  day  or  two,  when  the  defendant  of- 
had  been  pro*  fered  to  give  him  a  bill  on  London  for  the  debt  and  expences, 

fenud  to  the  which  the  witnefs  declined  accepting.    The  defendant  then  faid 

acceptor  for  ^i^^^^  ^^  ^^  ^^  ^^ j  regular  notice,  but  as  the  debt  was  juftly  due  he 

tn  due  Am  would  pay  it.  No  witnefs  was  called  to  prove  that  notice  of  the 
and  had  been  diflionour  of  the  bill  had  been  regularly  given  to  the  defendant . 
^^*?^''^'  but  the  learned  judge,  on  objeftion  being  taken  to  the  infuffi- 
notiee  had  ciency  of  the  evidence  adduced,  thought  that  the  declarations 
been  given  of  of  the  defendant  rendered  any  further  proof  in  that  refpe^i  un- 
it to  the  in-  neceflary,  and  thereupon  a  verdiA  was  given  for  the  plaintiflT ; 
t  *fcded  which  was  moved  to  be  fet  aCde  in  la  ft  Michaelmas  term  upon 
the  neccffitj  the  ground,  that  there  was  no  evidence  of  the  bill  having  been 
of  other    ^  prefented  to  the  acceptor  for  payment  when  due,  and  refufed  i 

proof  to  fatii-  £  ^^^j^^  ^^  ^^  defendant  of  the  diOionour  of  the  bill,  as 

tythofeaver- 

mentt  in  che  declaration ;  and  that  the  fecond  convcrfation  only  limited  the  In- 
ference from  the  former  fo  far  as  the  want  of  regular  notice  of  the  diihonour  to 
the  defendant  went,  which  objedion  he  waved/ 

•  [  a3a  ]  alleged 
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alleged  in  the  declaration.    And  that  the  fubfeqoent  promife  to 

pay  the  bill  was  made,  for  aught  appeared,  without  knowledge 

of  the  fa&  of  non-prefentation  of  it  by  the  plaintiiT  for  pay-  .^1* 

raent  when  due,  by  which  he  had  made  it  his  own  ;  and  con-  RoiiiLTsotf. 

feqaently  the  promife  was  void,  as  made  under  a  miftake  of  the    * 

fafi :  or  if  available  at  all  in  refpe£t  of  the  prior  confideration, 

it  muft  be   fo  as  a  new  and  fpecial  undertaking  which  ought  to 

have  been  declared  on  fpecially,  and  could  not  operate  to  fet  up     [  333  3 

the  bill  again  from  which  the  defendant  was  once  difcharged  by 

the  plaintiff's  laches. 

LittUdale  now  (hewed  caufe.    The  fa£l  that  the  bill  when 

due  was  prefentcd  to  the  acceptor  for  payment,  and  refufed» 

may  be  inferred  by  the  jury  from  the  circumftances  of  the  cafe, 

viz.  that  the  holder  had  the  bill  in  his  hands  long  after  it  was 

due,  ancf  that  no  objeQion  was  made  by  the  defendant  when  it 

was  tendered  to  him  on  the  fcore  of  the  non-prefentatton  of  it    . 

to  the  acceptor,  but  only  that  he  had.  not  had  notice  of  the 

diflionour  of  it.     But  if  there  were  any  doubt  of  that,  the  fub* 

fequent  promife   to  pay  is  a  waver  as  well  of  that  as  of  the 

odicr  objedlion  of  want  of  due  notice  of  the  diihonour  of  the 

bill.     And  this  is  not  like  Blefard  v.  Hiffl  (0),  or  Goodall  v. 

Dolley  {h)  \  for  in  both  thofe  cafes  the  circumftance  unknown 

to  the  defendants,  and  which  they  could  not  be  prefumed  to 

know,  at  the  time  of  the  fubfequent  promife  to  pay,  and  which 

av9ided  fuch  promife,  was,  that  the  bill  had  not  been  prefented 

for  payment ;  whereas  here  the  bill  Mras  returned  back  to  the 

defendant  fo  long   after   it   became  due,  that  he  muft  have 

known  that  fomething  was  wrong,  and  was  therefore  put  upon 

his  guard  to  make  inquiries  if  he   were  not  already  befiDxe 

apprifed  of  the  circumftances.     And  fo  far  was  the  defendant 

from  being  taken  by   furprife,  that  the  fecond  time  when  the 

witnefs  called  by  appointment  the  defendant  ftated  that  he  bad 

not  had  regular   notice,  notwithftanding  which  as  the  deb  wot 

jtiftlj  due  he  would  pay  it.     Whatever  doubt  therefore  there 

might  have  been  upon  the  firft  promife,  the  feeond  muft  be 

taken  to  be  an  exprefs  waver  of  all  obje6iion.    Then  as  to  the      r  234  3 

cffed  of  fuch  a  promife,  fuppofing  the  defendant  had. been 

once  4ifcharged  from  his  legal  obligation  to  pay  the  bill  by  the 

laches  of  the  plaintiff,  it  cannot  be  doubted  that  he  might  wave 

(a)  5  Burr.  zCjo.  {by  I  Term  Hip.  ;xa. 

N4  the 
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iio6.       the  want  of  notWe,  and  promife  to  Continue  liaUe  upw  the 

S  htlli  and  fuch  a  promife  difpenfes  with  the  ptoof  of  prefenta- 

I^UNDiE      ^Jq^  for  payment  in  due  time  to  the  acceptor,  his  refufal  to  pay> 

AoBs&TsoN.  ^"^  due  notice  thereof  to  the  defendant.    The  ftatute  3   & 

^  Aj2n.  c.  9.  docs  not  liquidate  the  debt  for  want  of  due  notice  ; 
but  there  remains  a  good  confidcration  for  a  fubfequent 
promife  \  in  like  manner  as  a  promife  by  9  certificated  bank- 
rapt  to  pay  an  antecedent  debt  is  good.  But  at  any  rate,  the 
plaintiflF  would  be  entitled  to  recover  on  the  count  for  the  ac- 
count dated. 

Williams^  in  fupport  of  the  rule  relied  principally  upon  the 
objection  that  there  was  no  evidence  that  the  bill  had  been  prc- 
lented  for  paymientin  due  time,  which  was  alleged,  and  nece^i 
lary  to  be  proved  by  the  plaintiff,  and  could  not  be  prefumed 
from  the  filence  of  the  defendant.  And  this  cannot  be  fup- 
plied  by  the  fubfequent  promife  ;  for  according  to  the  cafes 
mentioned  a  promife  to  pay,  made  under  ignorance  of  a  fa& 
which  would  difcharge  the  defendant  from  all  liability  on  the 
bill,  will  not  fet  it  up  again.  Now  the  plaintiflF^s  having  the 
bill  in  his  hands  three  months  after  it  was  due  merely  raifed 
a  prefumption  that  it  had  been  difhonoured,  but  not  that  it  had 
been  prefented  for  payment  in  due  time.  It  might  have  been 
otherwife  if  the  bill  had  been  very  recently  over-due.  The 
defendant  might  think  it  incumbent  on  him  to  wave  the  want 
of  .perfQUal  notice  to  himfelf  in  due  time,  if  he  fuppofed  that 
[  235  ]  the  plaintiff  had  ufed  all  dUe  diligence  to  get  payment  from  the 
acceptor ;  and  the  fubfequent  promife  is  only  a  waver  of  fuch 
nodce  \  but  the  defendant  cannot  be  prefumed  to  have  been 
cognizant  of  a  izQi  which  paifed  between  ^he  plaintiff  and  the 
acceptor }  and  therefore  the  promife  can  be  no  proof  of  the 
defendant's  ^dmiflion,  that  the  bill  was  prefented  in  due  time  ; 
Qnd  if  he  were  ignorant  of  that  fa£l,  the  promife  was  nugatory. 
-But  even  if  he  had  known  of  the  laches,  the  promife  to  pay 
could  be  no|>roof  o(  the  fa£t  of  fuch  a  prefentation  for  pay* 
ihent,  which  being  diftin£lly  alleged  muft  be  proved^  whatever 
oth^r  rehiedy  might  arife  upon  a  promife  fo  made.  It  coald 
-only  have  the  efiR;£k  of  reftoring  to  the  piahitiff  the  right  of 
'a&ion  which  he  had  loft  by  .his  lachei,  ^nd  j^utting  him  in  a 
capacity  to  fue  ;  but  it  could  not  fupply  the  proof  of  a  diftin^ 
allegation.  Then  ^e  tbimt  for  an  accotmt  f^ed  esjnnot  be 
MvuxL  in  aid  ^  for  the  trial  ptoceeded  altogether  upon  die  comxt 
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on  the  bill,  and  nothing  was  fubinttted  to  the  jury  upon  the  t8o6. 
other  count.  And  if  the  plaintiff  be  only  entitled  to  recover  '  — — 
on  the  promife  and  not  on  the  bill,  he  (hould  have  declared  fpe-  .^* 

daily.  Where  one  guarantees  the  debt  of  another  the  a^iion  is  RoBBRTtov. 
fuppoited  apon  the  promife  itfelf,  and  it  would  not  be  (Compe- 
tent to  give  the  promife  in  evidence  upon  the  common  counts. 
iSaund.  2ZI.  n.  2. 

Lord  Ellenborough'C.  J.  The  cafe  does  not  admit  of  any 
doubt.  The  defendant  is  charged  as  the  indorfee  of  a  bill  of 
exchange,  and  when  applied  to  for  payment,  he  fays  he  has  no 
cafh  by  him  then,  but  if  the  witnefs  will  call  again  and  bring 
the  account  with  him,  he  will  pay  it.  Now  when  a  man  againft 
whom  there  is  a  demand  promifes  to  pay  it,  for  the  neceflary 
facilitating  of  buGnefs  in  tranfaAions  between  man  and  man, 
every  thing  muft  be  prefumed  againft  him.  It  was  therefore  to  L  *3^  J 
be  prefumed  prima  facie  from  the  promife  fo  made  that  the  bill 
had  been  prefbnted  for  payment  in  due  time  and  dilhonoured, 
and  that  due  notice  had  been  given  of  it  to  the  defendant. 
But  taking  the  fubfequent  converfation  as  conne£led  with  the 
former,  the  only  limitation  of  it  would  be,  that  the  defendant 
dated  that  he  had  not  had  regular  notice  of  the  diflionour  \  but 
even  that  objeAion  was  waved  in  the  fame  breath ;  for  die 
defendant  faid,  that  as  the  debt  was  juftly  due  he  would  pay  it. 
Then  it  flands  on  the  firft  converfation,  as  an  abfolute  promife 
to  pay  the  bill;  thereby  admitting  (for  I  do  not  put  it  on 
the  ground  of  waver  of  any  objedion  to  the  non-prefentation 
of  the  bill  in  due  time  as  exifting  in  fa£l)  that  there  did  not 
exift  any  objeAion  to  his  payment  of  the  bill  \  but  that  every 
thing  had  been  rightly  done.  That  fuperfedes  the  neceffity  of 
the  ordinary  proof.  And  though  an  objection  was  ftated  in  the 
fecond  converfation  to  the  want  of  regular  notice,  yet  that  ob^ 
jefiion  was  immediately  waved. 

Per  Curiam^  Rule  difcharged  {a). 

(a)  '*  If  mn  iodorfee  hat  negleAed  to  demand  of  the  drawer  In  a 
coavenicnt  tine,  a  fabfcqdcnt  promife  to  pay  by  the  indorfer  will  cure 
this  hchel ;  by  Lord  Raymond  C.  J.  in  Hmidwk  v.  Bury^  Middli/iMt 
7m.  i  Gcob  2.  MS.  Sumet  J. 
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Tuifdayt  Iggulden  againjl  May  (a)^ 

Ooe,  in  con-  npHIS  was  an  a£iion  of  covenant  by  the  plaintiff,  clain-lng  by 
deration  of  A  aflignmcnt  from  the  orighial  IcflVcs,  againft  the  defendant 
rare  of^  fine  <^l**"*>"g  ^1  aflignment  from  the  original  leflbr,  upon  a  cove- 
andofayear-  nant  contained  in  a  certain  indenture  of  leafe,  dated  the  29th 
)y  rent  of  o(  September  1783,  whereby  one  John  Dilnoty  in  confideratioa 
Sivd  *rt  "o  '^f  *^^  payment  of  5/.  is.  in  the  nature  of  a  fine,  and  alfo  in 
Uroundy  with  ConGderation  of  the  yearly  rent  tberehiafter  rcferved,  demifcd  to 
the  buildings,  JqIj„  Iggulden^  Elhabeib  FUctivoodi  and  Sarah  Iggulden^  twenty- 
Ac.  for  a  I  {g^^fi  perches  of  ground,  and  the  feveral  mefluages  or  tenc- 
yfovifo  for  meats,  out-hou&s,  and  buildings  thereon,  or  on  part  thereof^ 
diftreCs  if  the  fituate  in  Deal  in  the  county  of  Keni^  habendum,  &c.  unto  the 
•*"^  ^n  "1  ^^^^  ^'^^^  executors,  &c.  for  the  term  of  21  years}  redden^ 
^ys.  And  dum  yearly  during  the  faid  term  to  J.  DiDtot,  his  heir^,  fccc 
the  kflbr  the  yearly  rent  of  6s -  gd*  at  Micbaelnuu.  And  that  if  the  (aid 
covenanted      ^^^^  ftouid  be  in  arrear  for  14  days  next  after  any  Michaelmas 

the  term,  or  heirs,  &c.  to  enter  and  diftrain,  &c.  And  J.  Dihai  for  him- 
bcfore,  on  jyf^  \^  heirfj,  &c.  covenanted  and  granted  to  the  leflTees,  their 
fcjce  *to^  ^*  executors,  &c.  «  that  the  faid  J.  Dilnot,  his  heirs  and  affigiis^ 
gTMt  A  new  at  the  end  of  1%  years  of  the  faid  term  of  21  years ^  or  before^ 
tafe  of  the  upon  requeft  to  him  or  them  made  by  the  faid  J.  IgptUen^ 
^yT^V^^  J?.  jF.,  and  S.  /.,  •  tlieir  executors,  &c.  and  at  the  cofts  and 
felhe^likT'  charges  of  the  faid  J.  Iggulden,  &c.  then:  executors,  fcc.JbouU 
term  of  »i  and  would  make^feal,  and  deliver  unto  the  faid  J.  Iggulden,  E.  F., 
years,  at  the  ^^j  g^  j^^  ^jj^;,.  executors,  feV.  A  nemf  leafe  of  the  faid  27  perches 
iKDX^^Jk  ^f  ground,  with  the  appurtenances,  fir  the  like  fine  or  confderatisn 
ALL  «tf«e-         of  5I.  8s.,  for  the  like  time  and  term  of  2 1  years,  at  the  like  jearfjf 

Monts*  trantSf  «.  r   •  «  ^ 

and  oAidei,  as  in  that  indenture  fvere  eoniainedJ'  Held  ibn  ih  w  covenant  was  fitisficd 
by  the  tender  of  a  new  lc»ie  for  ai  years  containing  all  it  e  former  covmanU  exctfi 
the  covenami  for  future  renewal.  And  held  that  an  awermert  that  the  covenant  tor 
renewal  in  the  iiidenturt  decl-red  on  correfp'  nded  with  vanoui  other  leafes,  before 
then  fucceffivcly  made  by  the  owners  of  the  inheritance  for  the  uine  b«ng,  coidd  not 
be  taken  in  aid  to  conftrue  the  meaninR  of  the  indenture :  for  fuppofing  fuch  cvuicMe 
were  admiffibie  in  any  cafe  where  ihe  renewals  had  been  uniformly  the  fame,  yf  t  boo 
contiat  from  this  averment  that  all  the  former  leafes  contained  the  tMv^c  qq? enaot  far 
rrnewal. 
•C  ^38  3         (a)  ride  this  cafe  in  Equity,  9  Fefjun.  ^2$.    X-ord  ChmccUor 

ittained  the  biU  for  a  kafe  with  a  covenant  for  rcoewalj  with  liberty  to 

bring  this  aAion* 

snnir 
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nnt  of  6^  pel.   payabJe  as  is  aforefaid,   nviti  all  covenafiti^       1Z06. 
grants f  and  articles  as  in  the  then  prefent  indentures  were  con^         — — 
/tfiW,**  (meaning  the  faid  indenture  now  brought  here  inta     ^^^g^ 
court  as  afoTc£ud|  and  the  counterpart  thereof.)     By  Tirtue  of        l/Ut^ 
which  dcmife  the  faid  leilees  entered  and  became  poilefled  for 
the  faid  term ;  the  reverfion  thereof  belonging  to  J.  Dilnat  ia 
fee.    The  declaration  then  ftated,  that  the  faid  term  during  the 
continuance  of  it  became  veiled  in  the  plaintiff  through  feveral 
mcfne  afCgnmentd,  and  that  the  reverfion  of  the  premifes  be* 
came  Tefted  in  the  defendant  in  fee  by  conveyance.     And  thea 
the  plaintiff  averred,  that  the  aforefaid  indenture  of  leafe  con- 
tained no  other  covenant^  grants  artick,  or  claufe  than  fucb  as  aie 
herein*before  fet  forth,  and  that  the  covenants,  grants,  and 
articles  in  that  indenture  contained  eorrejpond  (except  as  to  the 
date  and  names  of  the  parties)  with  thofe  exprefled  in  various 
other  Uafes  before  then  fucce/j^vely  made  and  executed  of  the  pfemifes 
comprifcd  in  the  faid  firlt-mentioned  indeqture  by  the  owners 
for  the  time  being  of  the  inheritance  thereof,  on  renewals  from 
time  to  time  granted  by  fuch  owners,  at  the  like  yearly  rent  of  < 

dr.  9JI,  in  confideration  of  a  like  fum  of  5/.  8/.  paid  in  the 
oature  of  a  fine  upon  every  fuch  renewal.     And  then  the  plaintiff 
afligned  as  a  breach,  that  after  the  aflSgnment  of  the  reverfion 
to  the  defendant,  and  whilft  the  plaintiff  continued  fo  poflefled 
of  the  demifed  premifes,  and  before  the  end 'of  1 8  years  of  the 
iaid  term  of  21  years  granted  by  the  faid  indenture,  viz.  on  the     r  ^39  1 
21  ft  of  September  iSoi,  he  (the  now  plaintiff)  gave  notice  to 
the  defendant  of  the  demifed  premifes  having  been  fo  affigned 
to  die  plaintiff,  and  requefted  the  defendant,  as  aflignee  of  the 
reverfion,  at  the  cofts  of  the  plaintiff,  to  give  him  a  new  leafe 
ef  die  premifes,  for  the  like  fine  of  5/.  8/.,  for  the  like  term  of 
^i  years,  at  the  like  yearly  rent  of  6s.  ^.,  payable,  &c.,  with 
all  covenants^  grants^  and  articles^  as  in  the  faid  indenture  rf  leafe 
nioere  contained^  and  particularly  with  fuch  covenant  for  renewal  as 
It  contained  therein^  under  the  like  terms  as  exprefled  in  that  in- 
denture, according  to  the  form  and  eflfe£l  of  the  fame.     And 
though  the  plaintiff  was  ready  and  willing,  and  ofiered  to  the 
defendant  to  pay  the  cofts  of  fuch  new  leafe,  and  to  pay  him 
fuch  fine  of  5  A  8/.,  yet  the  defendant  did  not  give  him  fuch 
sew  leafe  with  aU  covenants,  &c.,  but  on  the  contrary  refufed 
to  miike  the  plaintiff  a  new  leafe  containing  any  GO?enaot  for 

further 
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i9o6.       fprtlier  renewal,  coatrary  to  the  foim  snd  tSt€t  of  the 
-^»>        indenture  and  covenant,   Uc^  to  the  plaintiffs  damage  of 

yjjj^^  The  defendant  by  his  plea,  after  craving  oyer  of  the  inden* 

tore  of  demife,  and  protefting  that  the  covenants,  grants,  and 
articles  therein  do  not  correfpond  with  thofis  exprefied  in  various 
other  Icafes  before  then  fucceffively  made  of  the  pfemtfes  com- 
prifed  in  that  indenture  by  the  owners  for  the  time  being  of  the 
inheritance  thereof,  upon  renewals  from  time  to  time  granted 
by  fttch  owners,  as  in  the  declaration  is  alleged ;  pleadoi,  that 
fince  he  became  feifed  of  the  reverfion,  and  the  plaintiff  became 
poflefled  of  the  refidue  of  tlie  faid  term,  he  the  defendant  has 
been  and  is  willing  to  grant  the  plaintiff  a  new  kaie  of  the  pre* 
mifes,  with  all  fuch  covenants,  grants,  and  articles  as  in  the 
(  240  ]  laid  indenture  of  demife  are  contuned,  excepting  only  tbecovenatii 
for  tenewaL  And  then  he  dated,  that,  vi^ien  fo  reqoefted,  he 
did  make  to  the  plaintiff  a  new  leafe  with  all  fuch  covenants* 
&c.,  except  only  the  covenant  for  renewal ;  of  which  he  gave 
notice  to  the  plaintiff,  who  refufed  to  accept  the  fame.  The 
plea  then  let  forth  verbatim  the  new  leafe  fo  made  and  tendeied 
by  the  defendant,  (which  was  the  fame  as  the  former,  except- 
ing the.  covenant  for  renewal ;)  and  averred,  that  the  pre* 
xnifes  comprifed  in  the  latter  were  the  £ime  as  thole  in  the 
former  indenture.  To  this  there  was  a  general  demmrer,  and 
joinder. 

This  cafe  was  argued  in  E^er  term  laft  by  Marrjat  m  fup- 
port  of  the  demurrer,  and  jMui^  contri^.  But  as  the  Coort  in 
giving  judgment  went  very  fully  into  the  cafe,  and  noticed  the 
princij^  au-guments;  and  as  all  the  authorities  which  were 
cited  are  colleAed  in  the  report  of  the  fame  cafe  in  the  Court 
of  Chancery,  in  9  Vef.jun.  325.  and  in  Mr.  Hargrtanft  argu- 
ment in  the  cafe  of  Ijord  hubiqmn  v.  Bmmd^  Harg.  Jur* 
Jlrg.  4x1.  it  is  unneceffary  to  repeat  them.  The  cafe  ftood 
over  for  confideration  till  this  term,  when 

Lord  Ellembohough  C.  J.  delivered  the  opinion  of  the 
Court*  After  ftating  the  pleadings — The  queftion  arifing  noa 
the  whole  of  the  reoord  is.  Whether  the  plaintiff  were  entitled 
to  have  a  leafe  executed  to  him  eoutmmng  tbe  io%mumi  ef  ^ 
newai?  And  which  qneftion  itfelf  depends  vpoo  the  intent  of 
the  fartk%  as  it  is  to  bt  ooUcAed  kom  am  inftnunait  ia- 

accnxatelf 
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tcevntelf  fiamecl,    and  from   its  ihortnefs    affording    Httk        rBti6L 
matter  from  whence  arguments  can  be  drawn  to  explain  its 
ineanin?*  .  . 

*  The  rules  of  Gonftru^iion  applicable  to  covenants  are  fo  well  Mat. 
known,  that  it  is  hardly  neceffary  to  cite  authorities  to  (hew  *  ^  241  ] 
that  every  covenant  is  to  be  expounded  with  a  regard  to  its  con- 
text)  that  fuch  expofition  muft  be  upon  the  whole  inftrumenty 
tx  antectden^us  et  cmftquentibuSf  and  according  to  the  nafinabU 
finfi  and  confiruBUn  of  the  words*  P/owd.  329.  In  conformity 
to  which  rules,  and  in  fupport  of  the  apparent  intent  of  the 
paitieSf  covenants  in  large  and  general  terms  have  been  fre« 
ijoently  narrowed  and  reftrained.  The  cafes  of  Cage  v.  Paxton^ 
1  Leotim  116.  and  Broughton  v.  Conway^  Moor  58.1  are  author 
rities  to  this  efie£l*  Having  referred  generally  to  thefe  cafes 
for  the  ground  upon  vdiich  the  prefent  may  be  decided,  it  is  to 
be  feen  whether  that  part  of  the  covenant  relied  on  by  the 
plaintiiF,  viz.  <<  to  grant  a  new  leafe  with  all  the  covenants  of 
the  then  granted  leafe,''  is  not  to  be  narrowed  fo  as  to  except 
that  particular  covenant*  And  though  fome  attempts  were 
made  in  argument  to  (hew  that  the  indenture  itfelf  contained 
fome  particulars  from  which  an  intention  to  covenant  for  a  per- 
petual renewal  might  be  coile^ed,  they  appeared  to  us  of  too 
flight  a  nature  to  afford  any  folid  foundation  for  fuch  an  in- 
ference; and  that  the  cafe  necciiarily  refohres  itfelf  into  this 
quellion,  viz.  whether  a  covenant  to  grant  a  new  leafe  with 
all  covenants  can  be  fatisfied  by  a  leafe  with  all  covenants  /ar- 
cept  the  covenant  for  renewal.  The  argument,  that  a  covenant 
for  a  leafe  with  all  the  covenants  cannot  be  fatisfied  by  a  leafe 
with  all  but  one,  will  have  no  weight,  if  according  to  the  fair 
con(lru£lion  of  the  leafe,  that  one  covenant  (hould  be  found  to 
have  nothing  to  do  with  the  fubje£t  matter  to  be  granted.  Tlic 
covenant  is,  *'  at  the  end  of  1 8  years  of  the  term  of  21  years" 
granted  by  the  leafe,  to  grant  **  A  new  leafe  for  the  like  time 
and  term  of  one-and-twenty  yeats,  with  all  covenants^  grants,  [  242  ^ 
and  articles,  as  in  that  indenture  contained.**  The  fubjeft-^matter 
therefore  of  the  grant  is  one  leafe,  not  many ;  for  a  new  leafe 
is  the  fame  as  one  new  leafe ;  and  if  the  parties  intended  to  coo- 
trail  for  one  leafe,  there  can  be  no  doubt  that  the  covenants  to 
be  introduced  muft  be  commeAfurate  with  the  duration  df  fuch 
ieafe,  and  fuited  to  the  ftibjeA^matter  of  the  grant.  And  the 
*w»rdS|  «<  with  ^dl  •  covcnantSi  grants^  and  artioks,  as  -  in  the 

then 
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i8o6k       tlftcn  pitfent  indentures  were  contained,**  fo  underftbod,  amonnl 
— '*--^        onl  J  to  a  loofe  and  geneial  mode  of  expiefling  in  (ubftance^ 
*^«iS""    ^^*^  foUows,  viz.  «^  with  all  fuch  provifions  relative  to  the 
^^^^        '^  enjoyment  of  the  tttw  leafe  for  21  years  as  are  cootuned  in 
^  the  prefent  leafe,  relative  to  the  now  fubfifting  term  of  21 
^  years.**     If  the  continued  grant  of  fuccefBre  leafes,  and  not 
the  grant  of  one  only,  were  intended,  it  is  natural  to  ezpeft 
that  words  (hould  have  been  ufed  diftindlly  marking  a  right  of 
repeated  renewal,  inftead  of  expreffions  more  immediately  ap- 
plicable to  the  cafe  of  a  fingle  additional  kafe.    The  argument 
lor  the  defendant  refts  upon  tliat  which  is  not  the  natural  con* 
ifaru£lion  of  fucli  a  covenant :  it  is  a  confirudiion  which,  with* 
out  any  apparent  confideration  for  a  grant  in  fuch  extent,  leads 
virtually  to  a  grant  in  perpetuity :  whereas  the  other  conftrudion 
leads  only  to  a  (ingle  renewal  for  the  fame  period  of  time ;  and 
therefore  is  a  much  more  rcafonable  conftruAion,  and  prima 
facie  more  entitled  to  adoption  on  that  account  than  the  former. 
The  cafe  on  the  part  of  the  platnti£F  fnppofes  that  it  was  the  in- 
tention of  the  parties  to  exprefs  what,  if  they  had  fo  intended, 
might  have  been  exprefled,  without  difficulty  or  ambiguity,  by 
words  which  would  have  obviouily  occurred  to  the  moft  uncx* 
perienced  draftfman.     Had  the  words,  «  and  fo  from  time  to 
C  343  2     *^  time,**  been  added  after  <<  at  the  aid  of  1 8  years  of  the  laid 
*'  term  of  21  ytars  or  before,**  this  defign  in  the  parties  would 
have  been  eafiJy  and  unequivocally  pointed  out.     Poflible  cafes 
may  be  put  in  which  a  grant»  fuch  as  the  plaintiff  contends  for, 
would  be  by  no  means  unreafonable  or  abfurd ;  as  the  cafe 
which  was  put  in  argument  on  this  queftion  in  the  Court  of 
Chancery ;  that  this  might  be  originally  unprofitable  fea  beach } 
and  that  it  might  be  a  good  bargain  for  the  owner  to  part  with 
it,  without  any  profpe£l  of  increaCng  his  fine,  inafmuch  as 
while  the  leafes  were  renewed  the  gain,  though  fmall,  would 
be  certain,  and  when  they  were  at  an  end  the  lefibr*s  poflcffion 
would  not  be  worfe  than  it  was  originally :  and  that  on  the 
other  hand  it  was  but  rcafonable  that  if  the  experiment  did  not 
anfwer,  the  leflee  (hould  be  at  liberty  to  give  up  the  fpot  at  the 
end  of  the  21  years  originally  granted.    But  the  anfwer  to  diis 
and  other  foppofed  cafes  of  the  like  kind  appears  to  be,  that  if 
fuch  had  been  the  views  of  the  parties,  they  would  not  have 
fufiered  their  intention  to  reft  on  words  of  fo  ambiguous  an 
import  as  tho£e  in  qocftioii.    Ferfons  fo  attentive  to  their  even- 
tual 
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ttial  tntereftsy  as  fuch  parties  muft  be  fuppofcd  to  hare  been#       1806. 
woald  hardly  liavc  provided  for  them  by  words  fo  ill  calculated        — ' 
to  afcertain  and  fccurc  the  objcA  they  had  in  view  as  thcfc  ap*       ^galnB 
pear  to  be.     Tlic  argument  built  on  the  ufe  of  the  word  cvve^        Mait* 
fuvxr//»  in  the  plural  number,  has  not  much  weight ;  for  indo» 
pendently  of  the  obferrations  which  I  have  already  made  on  the 
ioofe  and.  general  language  of  this  provifion,  and  the  fair  im* 
port  of  cfie  whole  of  it  taken  together,  the  word  covenants  is  in 
this  cafe  literally  fatisfied  by  the  leffor's  granting  a  leafe  with  a 
coTeatnt  for  good  title,  and  quiet  enjoyment,  on  his  part,  to 
the  lefiee  \  and  the  ledec  himfelf  being  bound  by  no  other  cove->      C  ^44  3 
nant  on  his  part  than  that  contained  in  the  firft  indenture,  viz* 
CO  pay  the  rent  \  with  power  of  entry  and  diftrefs.   On  the  cafes 
which  have  been  cited  for  the  plaimifF  it  will  not  be  neceflary  SO 
fay  much }  for  the  words  of  alt  of  them  diflfer  from  that  in 
queftion  \  and  in  mod  of  them  an  intention  of  perpetual  re- 
newal may  be  fairly  collefled  from  the  context.    The  only  cafe 
on  the  fubje£k,  which  has  yet  been  decided  in  a  court  of  com- 
mon law,  is  the  cafe  of  Cooke  r.  Bootb^  Crwp.  819. ;  which  is 
certainly  a  cafe  very  analogous  to  the-  prefent,  both  in  refpeft 
of  the  words  of  covenant,  on  which  the  claim  to  perpetual  re- 
newal is  founded,  and  alfo  in  refpe&  of  the  fa£l'of  fucceilive 
renewals  of  a  leafe  (imiUr  in  terms  with  the  one  claimed*     In 
that  cafe,  however,  die  fcries  of  fucceffive  renewals  from  the 
firft  downwards  was  uniform  anduntroken :  in  this  cafe  it  is  only 
alleged  that  the  covenants  correj^d  with  thofe  in  various  other 
leafes  fucceffively  made :  which  allegation  as  to  various  other 
leafes  might  be  true,  although  there  (hould  have  been  feveial 
tnftances  to  the  contrary.    That  cafe  was  decided  upon  two 
grounds,  firft,  that  the  parties  themfelves  had  by  fucceilive  re- 
newals of  the  leafe,  in  all  of  which  the  covenant  of  renewal 
had  been  uniformly  repeated  in  the  fame  terms,  put  their  own 
conftnidiion  upon  this  covenant :  and  upon  this  firft  ground  the 
judgment  of  Lord  Mansfield^  Mr.  Juf.  Willes^  and  Mr.  Juf. 
Ajbburfif  proceeded.     The  fecond  ground,   (and  on  this  the; 
judgment  of  Mr.  Juf.  Buller  proceeded,)  was,  that  the  autho- 
rity of  Bridges  v.  Hitchcock^  (i  Bro.  P.  C,  522.)  decided  the 
cafe  then  in  queftion.    As  to  the  firft  of  thefe  grounds,  inaf- 
much  as  the  fa£l  ftated  refpe^ing  the  fuccefiive  renewals  is  fo 
'  materially  different  in  this  cafe  from  the  ftatement  in  Cooke  y. 
Bo^bf  this  cafe  cannot  be  governed  thereby ;  even  if  it  were     [  245  ] 

competent 
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i8od»       oompeteiu^  ^  in  any  form  of  aAion  to  bring  upon  the  recoid 
•  ^  thefaB^  with  xeference  to  the  former  leafes,  as  explaining 

asamit       **  ^  contraft  contained  in  the  laft  leafe  j*'  upon  which  point 
May.        ^^^  grave  and  ferious  doubts  have  been  entertAincdy  and  which 
k  is  not  now  neceflary  to  decide,  (I  alltide  to  what  was  faid  by 
Lord  Eldon  m  9  Vef.jun.  335.  and  by  the  prefent  Mailer  of  the 
Rdls,  in  ^Moor  t.  Foley^  6  ViJ.jun.  238.)     As  to  the  fiecond 
ground,  the  authority  of  the  cafe  of  Bridges  ▼.  Hitcbcodk,  (and 
itpon  which  Mr.  Juf.  Bu/ler  thought  the  cafe  of  Cc$ke  ▼•  BoeiB 
<N]ght  to  be  decided,)  that  will  not  govern  the  prefent ;  for  that» 
US  has  been  obferved  in  argument,  did  not  turn  upon  the  cove- 
■ant  to  grant  under  the  fame  covenants ;  but  had  diis  additional 
chrcumftance,  viz.  that  the  covenant  was  to  grant  fucb  further 
leafe  at  tie  kjfee  Jbmild  defire.     So  that  the  covenant   left  it  to 
die  lefee  himfelf  to  fay  nuhat  inttreft  hi  would  requin  to  be 
granted  to  him,  without  any  reftriAion  or  limitation,  except, 
that   no  •covenant  fliould  be  introduced  not  contained  in  the 
original  leafe.    Nor  was  it  unfair  to  infer  from  thence  that  he, 
who  might  have  aiked  a  leafcfor  any  number  of  years,  did  not 
exceed  what  was  intended  by  requiring  one  with  a  covenant  to 
lenew.     In  Furniwdv,  Crewe^  3  Ath.  84,  the  words  were  One 
of  more  leafe  or  leafes,  and  fo  to  eonimue  the  renemng  fucb  leafe 
m  leafes \  words  plainly  importing  a  repetition  of  renewals; 
and  on  diem  Lord  Hardninche  j^vtA,.    But  in  this  cafe  there  is 
not  one  word  which  indicates  continued  renewals.     In  the 
cafes  oi  Hyde  v.  Skinner ^  a  P.  Wms.  196.  before  Lord  Maccles^ 
fild^  Ruffel  V.  Darwin,   before  Loid  Camden,  Tritton  v.  Foei, 
before  Lord  Thurlow,  %  Bro.  636.,  and  Moor  v.  Foley,  6  Vef. 
jun.  23  a.  before  Sir  Wm.  Grant,  there  was  a  covenant  to  renew  i 
but  in  all  of  them  it  was  holden  that  there  fliould  be  no  perpe- 
1^  246  3      tual  renewal.    'And  though  thefe  cafes  were  decided  in  courts 
of  equity,  yet  they  were  cafes  in  which  the  Judges  fitting  in  thofe 
courts  were  bound  to  put  the  fame  conftrudlion  upon  the  in- 
ftruments  under  confideration  as  courts  of  law.     Upon  thefe 
authorities,  therefore,  as  well  as  upon  the  reafon  of  the  things 
'  we  are  of  opinion,  that  the  plaintiff  was  not  entitled  to  require 
'the  execution  of  a  leafe  to  him  containing  the  covenant  of 
renewal  %  and  therefore  that  our  judgment  muft  be  for  thedc* 
fendantt 

Judgment  for  the  DefeiidaBt« 
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Crosse  et   "Uxor,    Adminiftratrix  of  Rbeder,  agasnji  Tuefday, 
Smith  and  Munt,  Executors  of  Grierson. 

rrO  debt  oh  a  bond  in  the  penalty  of  looo/.,  given  by  James  An  executor 

Grierfon  to  John  keecUr^  dated  1 0th  of  May  17931  Condi-  *  "'^JyjfJ^ 
tioned  for  the  payment  of  500/  and  intcred  at  5  per  cent,  on  qqcc  received. 
the  10th  of'  Ma)  1796,  the  defendant  Munt  pleaded  p^ene  ad^  money,  affet* 
mini/iravtt^  except  as  to  468/.  15/.  orf. ;  and,  as  to  that  fum,  his  ^ Y^^iimot" 
bankruptcy  and  certificate  \  and  fpecially  alleged,  that  the  faid  difcbarge 
468/.  i^s.  and  no  more  of  the  cffedisof  Grierfon^  having  been  himfclf  under 
teceived  by  him  as  ftfch  executor,   were  before   he  became    j^^^^s 
bankrupt  mifapplted,  eloigned,  and  wafted  by  him.    That  the  Dtftravitto  ai 
plaintiff,  adminiftratrix  after  Reeder*%  death,  and  befere  her  adion  by  a 
marriage  with  the  other  plaintiff  Crofe,  proved  the  faid  468/.  Jf  "S.^^^ 
15/.  as  a  creditor  under  Munf%  commifiion,  as  a  debt  due  trom  ^^^^  |,y    • 
Munty  as  fuch  executor,  to  her  as  the  adminiflratilx  of  Reed§r  (hewing  that 
at  the  fuing  out  of  the  commifiion,  and  fecured  by  the  bond  "*  P*'°  *°^ 
in  the  declaration  mentioned  5  *  and  that  a  dividend  was  duly  ^^  his  co-ex- 
declared  add  made  under  fuch  commilGon,  of  which  the  plain-  ccutor,  even 
tiff,  adminiftratrix,  had  notice.    To  this  pl6a  of  the  defendant  '%^KP?'T 
Munt  the  plaintiffs  replied,  denying  that  he  had  fully  admi-  ^^^^  ^jj^*  ' 
ftcred,  except  468/.  i  ;/• ;  and  alfo  denying  that  the  plaintiff,  bond  credi- 
adminiftratrix,  proved  the  faid  468/.  15/.  as  a  creditor  under  tor,  who  had 

Munfs  commifiion,  as  a  debt,  &c.  fecured,  &c.,  in  manner  and  *^?  *  ^^»  ?^  . 

'•  '  '         '  payment  to 

form  as  alleg'^d  by  the  plea  *,  and  on    thefe  points  iffue  was  fuch  co-ex- 
joined.     ITie  dcf'*ndant  S/mV£  pleaded,  id^  plme  adminifiravit,  ecutar,  ifthc 
except  as  to  4/.   1 7/.  ;  and,   2dly,  plene  adntinijiravit,  except  ^■*"^"J®' 
the  faid  4/.  17/.,  bt-fore  he  had  notice  of  the  bond;  and  that  Qiifgpplied 
he  had  not  then,  nor  had  at  the  time  when  he  firft  had  notiCe  the  money 
of  the'  faid  writing  obKigatory,  or  at  any  time  fince,  goods,  &c.  f^T  "^■\'*1J*|K 
except  tlic  faiti  4A    17/.     To  thia  the  plaintiffs  replied,  taking  wjgown 
judgment  of  the  afilts  confeffed ;  denying  that  the  defendant  fimplecon* 
Smith  had  fully    ddminiftered,  except  4/.  17/.;  and  as  to  bis  traadtbt. 
fecond  plea,  they  faid  that  the  defendant  Smith  had  at  the  time       ^  ^^^  ^ 
when  he  had  firft  notice  of  the  faid  writing  obligatory,  befides 
the  faid  4/.  17/.,  ^^oods,  &c.  to  the  amount  of  the  debt:  and 
on  thefe  points  alfo  iffue  was  joined*     This  caufe  was  tried 
befoit  Lord  Efltnhrough  C.  J.,  at  the  fittings  after  Trinity  tcm 
1805,  when  a  ?erdift  was  found  for  the  defendant  Munt,  and 

Vol.  Vn,  O  fot 
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f  8o(f.        for  .the  pkintlfFs  againft  the  defendant  Smithy  damages  I/. :  and 
^  that  the  defendant  5w//^  had  ai&ts,  ultra   the  4/.   17/,,  to  the 

again/1        *"^oi*nt  of  400/.  only;  fubjcd  to  the  opinion  of  the  Court 00 
Smith.       ^^^  following  cafe. 

GrUrfon  the  deceafed  duly  executed  the  bond  to  Reedniu 
ceafed  at  the  time  it  bears  date,  and  paid  loo/.  on  it  in  Us 
lifetime,  and  died  on  the  17th  January  1795  ;  having  made  his 
will,  and  appointed  the  defendants  executors,  who  proved  the 
[  248  ]  yf\i\f  and  admintpered.  The  defendant  Zmitb  lived  «Dd  ftill  lives 
at  Southampton^  where  ilnerfm  livtd,  and  the  defendant  Munt 
refided  in  London^  Early  in  February  1795*  Keeder  wrote  to 
the  defendant  Munt,  apprifing  him  of  the  amount  of  the  bond 
and  of  the  fums  remaining  unpaid,  and  requiring  payment 
thereof.  On  the  17th  of  the  fame  February  the  defendant 
Smith,  having  400/*  of  Grier/on^s  effefls  then  in  his  hands,  as 
his  executory  remitted  that  fuin  to  the  defendant  Munt  his  co- 
executor,  for  the  purpofe  of  paying  this  bond,  of  which  he  had 
had  notice  from  Munt^  as  appeared  by  the  following  letter  writ- 
ten by  the  defendant  Smith  to  Reeder,  "  Mr.  Smithes  compfi- 
»*  ments  to  Mr.  Reeder,  and  begs  to  inform  him  he  remitted 
«<  Mr.  Munt  400/.  to  pay  his  bond  on  the  17th  February  179J, 
*'  by  a  draft  on  MeiTrs.  Whiteheads^  bankers,  in  London^  and  that 
•>  •*  Mr.  Munt  acknowledged  the  receipt  thereof  the  19th  ditto. 

**  Scjtthampton,  28th  July  1796."  No  Other  evidence  was  gifcn 
of  the  defendant  Smiths  knowing  of  the  bond  or  the  terms  of 
the  condition.  At  the  time  of  the  remittance  Munt  was  in 
good  credit,  and  Smith  knew  that  he  was  a  (imple  contrafl 
creditor  of  Grierfon  to  a  larger  amount  than  400/.  Munt  ap- 
plied the  400/.  towards  the  piyment  of  the  fimplc  contrad 
debt  due  troni  Grierfon  to  him  ;  thouijh  he  knew  of  this  bondi 
and  had  received  the  400/.  from  Smith  to  pay  it.  Munt  be- 
came bankrupt  on  the  4th  of  July  1 796,  as  flated  in  the 
pleadings.  iJ^i-^^r  died  in  OSiober  ijgjy  inteftate,  leaving  the 
plaint  id"  adminiftratrix  his  only  daui^hter,  who  took  out  admi- 
ftration  to  him.  On  the  21ft  of  November,  1798  the  plaintiff 
adminiftratrix  proved  the  money  then  due  for  principal  and 
intereft  on  the  bond,  being  468/.  15/.,  as  a  debt  under  Munf% 
commiflion,  whereon  a  dividend  has  been  declared,  of  whidi 
[  ^49  ]  flie  had  notice,  as  ftated  in  the  pleadings.  Munt  has  obtained 
his  certificate.     Muni  had  no  aflets  of  Grierfon  in  his  hands  at 

the 
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the  time  he  became  a  bankrupt  on  which  the  plaintiff  admini-        i  Jo5. 
flratrix  could  found  the  pro^  of  a  debt  againft  him,  as  having       ^ 
committed  a  devaflavit  to  the  amount  fo  proved,  without  in-        ara:nA 
eluding  tiie  money  he  had  fo  received  from  Smith.    She  knew       Smitv^^' 
the  400/.  had  been  remitted  by  Smith  to  him  for  the  purpofe  of 
paying  the  bond  at  the  time  (he  proved  the  debt  under  the  com- 
miflion.    Subfequent  to  all  thefe  proceedings^  and  before  the 
commencement  of  the  adion,  the  plaintiffs  intermarried.    The 
queftion  for  the  opinion  of  the  Court  was.  Whether  the  plain- 
tiffs were  entitled  to  recover  againft  the  defendant  Smith  f    I£ 
the  Court  fliould  be  of  opinion  that  they  were,  then  the  verdift 
to  (land :  if  not,  then  a  verdi£i  to  be  entered  £or  the  defendant 
Smith. 

D ampler  for  the  plaintiffs.  The  defendant  Smith  muft  ftand 
upon  the  plea:  of  plene  adminiftravjt :  and  then  the  queftions 
will  be,  I  ft,  Whether,  excluding  any  idea  of  Munt^  bank- 
ruptcy, this  be  an  adminiftration  by  Smith  f  adly.  Whether 
this  demand  be  barred  by  Muflf%  certificate9  or  on  the  ground 
of  the  plaintiff  adminidratrix  having  adopted  SmilV%  payment 
to  Munt?  ift.  In  Churchill  v.  Hobjon  {a)  in  Equity^  the  dii^ 
tinfiion  was  taken  that  where  two  truftees  join  in  a  receiptt 
and  only  one  receives  the  money,  the  other  is  not  liable  :  but 
where  two  executors  join  in  an  acquittance,  and  one  only  re-  VS^. 
ceives  the  money,  both  are  chargeable  for  it  as  to  cr€dit^s$ 
who  are  to  have  the  utmoft  benefit  of  the  law ;  but  only  the 
aflual  receiver  is  liable  to  legatees  or  perfons  claiming  under 
diftribution  who  have  no  remedy  but  in  equity :  for  the  fuh-' 
ihntial  part  is  the  receiving  the  money  which  alone  is  regarded  [  %^o  ] 
in  equity.  There  indeed  the  plaintiff  who  had  paid  money  into 
the  hands  of  his  co-executor,  who  afterwards  became  bank- 
rupt, was  relieved  ;  but  Lord  Chancellor  Harcourt  relied  prin- 
cipally on  the  circumftance  that  fuch  co-executor  had  been  the 
teftator^s  banker,  and  entrufted  by  him  with  the  cuftody  of  his 
money  in  his  life-time.  Now  here  the  plaintiff  is  a  creditor, 
and  the  defendant  is  an  executor,  and  not  merely  a  iruftee,  and 
th^siponey  was  at  one  time  in  the  hands  of  the  defendant.  And 
this  is  the  cafe  of  a  devaftavit  by  the  co<^xecutor,  and  not 
merely  that  of  a  failure.  Itas  no  obje£lion  that  the  bond  was 
not  due  at  the  time  \  for  it  was  payable  notwithftanding  before 

(j)  z  Sail.  318.  sod  I  P.  Wm.iM., 
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I  So6«        a  fimple  contraA  debt  (a).    Neither  is  there  any  clanfe  in  thrs 

r will,  that  one  executor  (hall  not  J^  anfwerable  for  the  default 

aahiM  ^^  another,  which  was  relied  on  by  Lord  Northington  in  WeJUn 
"Saith.  ^*  Clarle  {})  \  and  there  the  money  was  never  in  the  power  of 
the  co-executor.  The  principle  however  of  all  the  cafes  (with 
one  exception)  is,  that  where  by  the  ad  or  agrement  of  one 
executor  the  teltator's  efre£ls  come  to  the  hand  of  a  co-exe- 
cutor, the  former  (hall  be  anfwerable  for  his  companioOy  the 
fame  as  if  he  had  enabled  a  (branger  to  receive  them.  This  was 
laid  down  in  Gill  v.  Tht  Attornr^General  (r),  and  conBrracd  in 
Sadler  v.  Hobbs  (d)  by  Lord  Thurlotu^  who  examined  all  the 
cafes,  and  difapproved  of  the  exception  made  by  Lord  North- 
ington in  WeJlUy  v.  Clarke.  All  the  cafes  were  again  rcvifcd  by 
Lord  Alvanleyy  when  Mafter  of  the  Rolls,  in  Scurfield  v  Hov*fs 
£  251  j  (/);  who,  though  he  thought  that  an  executor  merely  joining 
•his  co-executor  in  a  receipt  was  not  in  all  cafes  conclufive  in 
equity,  yet  admitted  that  he  was  liable  where  he  had  adually 
received  ^e  money,  and  entrufted  it  to  the  other  who  failed. 
The  only  cafe  which  leans  the  other  way  is  Balcben  v.  Scott  {f)% 
where  an  executor  who  had  proved  the  will,  but  did  not  a£l, 
.having  received  a  bill  of  exchange  by  the  poft  from  a  debtor  to 
:the  eftate,  which  he  immediately  fent  to  the  a£ling  executor, 
was  holden  by  Lord  Loughborough  C.  not  to  be  chargeable. 
But  that  was  in  the  cafe  of  a  refiduary  legatee,  and  th'^refore 
falls  within  the  diftinAion  in  Churchill  v.  Hobfon*  Aud  the 
executor  fought  to  be  charged  never  a£led  \  but  here  the  de- 
fendant aAed  as  well  as  Munt  g  for  it  is  ftated  that  they  admi- 
niftered*  Befides,  tlut  cafe  was  very  little  difcufled.  In  Bacon 
V.  Baron  (g)^  one  executor  living  in  London  had  paid  money  to 
his  co-executor  living  in  the  country,  where  the  teftator  had 
alfo  re(ided,  in  order  to  pay  debts  contrj£ked  in  the  neighbour- 
hood, which  were  likely  to  be  beft  known  to  fuch  co-executor 
who  had  been  the  confidential  agent  and  attorney  of  the  tefiator  \ 
under  which  circumftances  the  Lord  Chancellor  held  him  not 
liable :  but  tliere  wa»  alfo  an  exprefs  claufc  in  the  will  that  nei- 
ther of  the  executors  (hould  be  liable  for  the  a6l,  receiptt  or 

{a)  Lemun  v.  Fooktt  5  Lev.  57. 

\b)  Cited  in  a  note  to  Felhwt  t.  MiteheU,  x  P.  Wnu.  83.  by  Mr.Cwf* 

{t)  Hardr^i  14.  (i)  %  Br^.  Chan.  Rep.  1 16« 

(r)  3  Bro.  Chan,  Rep.  90. 

{/)  2  Vef.jmu  6;8,  Cf)  5  ^tfi««-  33  «• 
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default  of  the  other;  which  was  relied  on  in  Weftlejyf*  Clarle.  1806, 
And  none  of  thofc  excepted  cafes  were  fo  ftrong  a«5  this,  where 
the  money  was  at  one  time  in  Smitt^s  hands,  wIjo  had  taken  a^agpa 
upon  him  to  tdminider,  and  who  trufted  it  to  Munt^  knowing  Smith* 
that  he  was  a  fimple  contract  creditor,  and  that  if  the  eftate 
were  not  folvent  he  was  intereRed  in  making  away  with  it. 
Then  fuppofing  Smithes  handing  over  the  money  to  Munt  not  E  ^5*  3 
to  difcharge  him  on  the  plea  of  pJenc  admininravit,  the  fccond 
queftion  is.  Whether  Afr/w/'s  certificate  can  be  a  bar  to  this 
aclion  againfl  Smith  ?  Executors  have  a  joint  and  entire  intereft 
in  all  the  goods  of  the  teflator,  and  any  fuit  againft  them  mud 
be  joint,  otherwife  they  may  plead  in  abatement.  But  though 
the  demand  be  prima  facie  joint,  one  executor  may  difcharge 
himfelf  by  (hewing  an  adminiilration  by  him,  or.  other  legal 
difcharge.  No^v  Munfs  bankruptcy  and  certificate  arc  only  a 
difcharge  of  himfelf  *,  for  by  flat.  \o  Ann,  c,i£^  /.  3,  it  is  pro* 
vided,  that  no  perfon  who  (lands  jointly  bound  with  the  bank- 
rupt (hall  be  thereby  difcharged.  And  as  the  affcts  came  into 
Munfs  hands  by  Smilb's  aflent,  the  receipt  in  that  cafe  is  joints 
according  to  the  do6lrine  in  Gi/l  v.  Tie  Attorney  General  {a). 
The  obje£lion,  that  the  plaintiff  has  difcharged  Smith  by  re- 
forting  to  Munfs  eftate,  fuppofcs  their  feparate  remedies  to  be 
inconfiftent :  but  that  is  not  fo ;  for  whatever  is  obtained  by  the 
plaintiff  under  Munf%  commifTion  is  fo  much  in  aid  of  Smtthn 
As  in  cafe  of  a  bill  of  exchange,  the  indorfee  may  purfue  hit 
remedy  againfl  all  whofe  names  are  on  the  bill,  fo  that  upon 
the  whole  he  does  not  recover  more  than  the  amount  of  the 
bill.     So  thefe  arc  concurrent  remedies. 

Afarrjat  contri.  The  llat.  10  Ann.  only  extends  to  joint 
contraflors^  which  does  not  apply  to  executors.  The  cafe 
Ex  parte  LleweUyn  {h)  fhews  that  a  debt  of  this  fort,  contradled 
by  an  executor  who  has  wafted  the  goods  of  his  teftator,  is 
proveable  under  the  executor's  commifFion ;  and,  being  fo,  is 
difcharged  by  his  certificate.  And  the  exercife  of  the  option  of  [  acj  1 
fo  proving  the  debt  by  the  plaintiff  adminiflratrix  under  MunC% 
commiffion  operates  to  preclude  any  remedy  which  Smith  might 
otherwife  have  had  againft  Munt^  however  it  may  exonerate 
Smith  as  to  fo  much  of  the  debt  as  may  be  recovered  under 
Muni^  commiffion.     The   principal  queftion^    however^    iSf 

(ri)  Hardr.  314.  (^  Co,  Bank.  Z.  168.  td  edit. 
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i8o(J.       how  far  payment  by  one  co-executor  to  another  of  part  of  the 
_,  affcts  of  their  teftator,  with  a  view  to  a  regular  courfe  of  ad- 

mtehifi  ipiniftration,  and  in  confequence  of  the  application  of  the  bond 
Smith.  creditor  to  fuch  other  co-executor  for  payment,  can  be  con- 
fidered  as  a  devaftavit  ?  The  payment  to  the  co-executor  was  in- 
duced by  the  application  of  the  creditor  himfclf  to  fuch  co- 
cxecutor,  from  whom  it  was  more  convenient  to  him  to  receive 
It.  It  would  be  injurious  to  creditors  in  general  if  each  exe- 
cutor were  obliged  to  pay  to  the  refpedlivc  creditors  their  pro- 
portions of  the  aflets  colledied  by  himfelf :  additional  delay  and 
cxpence  would  be  induced.  There  is  no  authority  in  a  court 
of  law  for  making  fuch  a  bona  fide  transfer  of  the  afiets  from 
one  co-executor  to  another  a  devaftayit  \  and  the'  later  decifions 
in  equity  are  againft  it,  which  have  much  relaxed  the  ancient 
ftridi  rule  binding  executors  for  each  other's  afts.  Joining  in 
a  written  receipt  for  aflcts  was  formerly  holden  to  make  a  co- 
executor  liable,  though  he  did  not  in  fad  receive  the  money  i 
but  now  it  feems  that  whatever  he  does  bona  fide  in  laying  out, 
or  remitting  money,  or  lodging  it  with  a  banker  whofe  fol- 
vency  is  not  queftionable  at  the  time,  it  will  difcharge  an  exe- 
cutor ;  and  that  he  fliall  only  be  anfwerable  for  breach  of 
truft  or  palpable  negligence  in  adminiftering  the  eflfc£ts.  The 
opinion  in  GUI  r.  The  Att§rtuy'General  {a)  was  an  obiter 
t  554  3  diftum.  Lord  Northingtarif  in  Wejlleyv,  Clarke  (^),  firll  exo- 
nerated an  executor  who  ^d  merely  joined  in  giving  a  receipt 
from  liability  to  anfwer  for  the  application  of  the  money  by  bis 
co-executor  who  had  in  fa£l  received  it.  And  in  Churchill  ▼. 
Hobfon  (f),  even  while  the  ftri£t  rule  prevailed.  Lord  Harcourt 
held  that  it  did  not  bind  an  innocent  co-executor  as  agaiuft  le- 
gatees :  and  he  there  held  that  an  ei^ecutor  was  entitled  to  his 
difcharge  who  had  lodged  afiets  received  by  him  in  the  hands 
of  the  (ame  banker  who  had  been  employed  by  his  teftator, 
though  he  afterwards  failed.  And  in  Sadler  v.  HMs  ld)t 
the  executor  who  was  holden  liable  for  the  mifapplication  of 
the  aifets  by  another  had  condu£lt:d  himfelf  very  improperly: 
he  had  joined  with  his  co-exccutor  in  drawing  the  money  out 
of  a  folvent  houfe  and  putting  it  into  the  hands  of  another 
houfe  in  which  the  co-executor  was  a  partner,  where  it  was 


(a)  IIardn3i4.  (i)  1  P.Wms.  83.11. 

(f)  I  vP.  IVm.  241.  (d)  2  Bro.  Chan.  Caf.  114. 
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filtered  to  remain  for  forenJ  years,  till  they  became  infolvent  >       i8o<5. 
and  foon  after  fuch  transfer  the  firft  executor  received  from  the 
boofe  of  his  co-executor  a  large  fum  in  which  they  were  in-       again& 
debted  to  him  before;  from  whence  an  undue  motive  for  the       Smith. 
transfer  might  be  inferred.     So  in  Scurfield  v.  Howes  (a),  where 
the  party  a£led  more  as  truftee  than  as  executor,  there  wasalfo 
a  ixTtOt  violation  of  the  trufts  of  the  will.    The  mortgage-* 
awney,  when  paid  oflF,  was  direftcd  to  be  laid  out  in  govem- 
mcnl  fecurities,  and  the  co-executor  and  truftee  who  joined 
in  the  receipt  and  re-conveyance  fuffcrcd  the  money  to  remain 
in  other  hands.     Since  the  opinion  of  Lord  Thurlow  in  Sadler 
V.  HMf,  it  has  been  decided  in  the  two  cafes  of  Balchen  v.  Scott 
{b\  and  Bacon  v.  Bacon  {e)y  that  the  mere  putting  of  aflets 
into  the  hands  of  an  executor  will  not  make  him  liable  for 
the  fubfequent  mifapplication  of  his  co-executor.     In  the  firft      [  255  3 
of  thefe  the  one  executor  a£lua)ly  received  a  bill  by  the  poft» 
which  he  immediately  tranfmitted  to  the  a£iing  executor.     In 
the  other  cafe  the  one  executor  had  tranfmitted  the  money  to 
his  co-executor  in  the  country,  who  had  been  a  confidential 
agent  of  the  teftator,  for  the  purpofe  of  paying  the  teftator*s 
debts  there ;  which  was  deemed  fufficient  for  his  difcharge. 
The  ground  of  the  decifion  was,  that  the  payment  was  made 
in  the  ufual  courfe  of  bufinefs,  and  no  blame  or  negligence 
was  imputable  to  the  folvent  executor.     And  the  fame  rule  pre- 
vails in  the  cafe  of  a  receiver  appointed  by  the  Court  of  Chan- 
eery  {d).     It  is  agreed  that  if  goods  be  impaired  in  the  hands 
of  an  executor  without  his  default  he  is  not  liable  {e).    [Lord 
EUenborougb  alked  what  would  be  the  cafe  if  an  executor  were 
robbed?]    An  executor  is  not   liable  more   than  a  common 
bailee;  and  he  would  certainly  not  be  liable   in  cafe  of  a 
robbery. 

Dampier^  in  reply,  faid,  that  a  joint  obligation  arofe  out  of 
the  joint  receipt  of  the  executors,  and  therefore  the  cafe  came 
within  the  ftat.  To  Ann. :  and  that  the  plaintiffs  having  proved 
the  debt  under  Munfs  commiiEon  could  not  prejudice  Smithy 
though  it  might  favour  him  :  for  if  as  between  the  two  execu- 
tors Smithes  demand  againft  Munt  exifted  before  the  aA  of 
bankruptcy  he  might  have  proved  it  under  the  commillion  i  if  af- 

{a)  3  Bro,  Chan,.Rep»  90.  (5)  a  Vff.jun.  ^78. 

(c)  j  Vef.jun.  331.  {fy  s  ^/i.480.  Knt^it  v.  Ld.  Pfymouti. 

(f)  6  Mod.  181. 

O  4  terwards. 
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J  806.        terwards,  the  certificate  was  no  bar.    Tliat  the  incomrenience 
of  executors  playing  the  money  of  the  teftator  into  each  othert 

Jfain/i^      hands  would  be  much  greater  to  creditors  in  general  than  making 

Smith.      ^^^^  executor  perfonally  accountable  for  what  he  actually  re- 
ceived proportionably  to  each  creditor.     And  that  upon  a  rcticw 

C  256  ]  of  all  the  cafes  the  general  rule  appeared  to  be  that  an  executor 
was  liable  to  account  for  what  he  aAually  receiTed,  uiilefs  he 
could  excufe  himfelf  by  fpecial  circumftances,  fuph  as  had  been 
admitted,  though  not  without  queftion,  in  fome  of  the  cafes : 
but  at  any  rate  that  thofe  equitable  circumftances  if  they  exifted 
at  ally  however  they  might  operate  to  induce  a  court  of  equity 
to  give  an  executor  his  difcharge,  could  be  no  defence  at  law, 
vherc  the  hOt  of  the  receipt  of  affets  by  an  executor  was 
conclufive  agahifl:  him,  unlefs  he  could  (hew  a  due  adminillra^ 
tion  of  them  under  the  plea  of  plene  adminiftravit. 

Lord  EttENBORouGH  C.  J.  faid,  it  was  a  cafe  of  the  (irll  im^ 
preffion  in  a  court  of  law,  and  very  fit  to  be  maturely  confidered. 
The. cafe  therefore  ftood  over  till  this  term,  when  his  Lordfliip 
delivered  the  judgment  of  the  Court. 

After  Hating  the  record  and  cafe  ;  the  only  material  queftion 
in  this  cafe  is,  whether  Smith  the  defendant,  having  once  as  ex- 
ecutor of  Griffon  deceafed  had  400/.  of  Grierfon  in  his  hands, 
liable  to  the  payment  of  Reederh  bond  debt  to  the  plaintiff,  for 
which  this  aAion  is  brought,  and  capable  of  being  fo  applied^ 
18  difcharged  in  point  of  law,  by  having  paid  that  money  over 
to  his  QO-executor  Munt^  for  the  purpofe  of  being  applied  by 
ittch  co-executor  in  payment  of  this  bond  ;  but  who  was  after- 
wards guilty  of  a  devaftavit  in  refpc£t  thereto  ?  Another  point 
was  made  in  argument  as  to  the  eiFe£l  of  the  partial  fatisfadion 
which  the  plaintiff's  wife  EHxa  Lawrence  Croffe  obtained  againft 
the  defendant  Munt^  by  a  proof  and  dividend  under  his  com- 
miffion  upon  the  fame  fum  of  money.  ,But  as  that  can  un- 
queftionably  operate  in  point  of  law  no  further  than  as  an  ex- 
tindion  of  the  plaintiff's  debt  pro  tanto,  i.  e.  to  the  amount  of 

r  257  1  ^^  dividend  received  from  the  other  executor  Muni^  who  was 
jointly  liable  with  defendant  Smllb  for  the  entire  fum,  and 
not  as  a  bar  to  this  a£^ion  as  againfl  Smithy  it  is  unneccffary 
to  occupy  further  time  in  the  confideration  of  fo  clear  a  pro- 
poGtion. 

|t  has  heretofore  in  many  cafes  been  made  a  queftion,  where 
by  the  aft  or  agreement  of  one  executor  moffdy  gett  into  the 

the 
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fht  hands  of  his  companion  the  other  executor,  whether  bothlhall        *^°^* 
be  anfwerable  ?     In  SaJ/er  v.  Hobbs,  %  Bro.  1 16.  Lord  Thurhw^       CROiSE 
founding  himfelf  upon  the  cafe  before  Lord  Hatej  then  Ch.        agaif^ 
Baron,  in  Hardresy  114.  G///  v.  The  Attorney-G/sneral^  was  of       Smith. 
opinion,  that   if  one  executor  put  money  into  the  hands  of  his 
companion,  he  (hews  that  he  had  it  in  his  power  to  fecure  it, 
and  that  his  companion,  for  fome  reafon  was  permitted  to  ob- 
tain pofleilion   of  the   money.     In  Weftley  v.    Clarke^  (in   Mr. 
Cox^s  notes  on  Fellows  v.  Mitchell  and  Oiven,  i  P.  IVms.  83,) 
Lord  N&rthington  had  held  a  dodirine  more  favourable  to  execu- 
tors ;  he  laid  the  main  ftrefs  on  the  oB  of  receiving  the  m$ney* 
He  fays,  <*  TTic  material  part  of  this  tranfadion  is  the  receiving 
**  of  the  money  which  was  by  one  Thompfm  only :  the  other  (igning 
^'  the  receipt  is  only  form.     I  am  therefore  of  opinion  and  de- 
«  dare,  that  the  deferidants  Clarke  and  Betts  (the  other  exccu- 
*'  tors)  are  not  liable  to  make  good  the  fum  of  600/.  (the  fum 
"  not  accounted  for  by  Thompfon  the  bankrupt  executor),  m  part 
"  of  which  came  to  their  hands  y  the  fame  having  been  received 
**  by  Thompfon  the  bankrupt."     It  appears  therefore  from  this, 
that  the  ground  upon  which   alone  the  other  executors  were 
holden  exempt  from  a  refponlibility  for  this  fum,  was  the  h€t 
of  their  having  received  no  part  of  it.     And  that  if  the  money 
had  come  to  their  hands   alfo,  Lord  Northington  would  have 
hoiden  them  equally  liable  with  the  other  executor  for  what      [  ^rg  1 
they  had  received^     And  Lord  Alvanlej^  when  mafter  of  the 
Rolls,  in  the  cafe  of  Hovey  v.  Blakeman^  4  Vef.  jun.  608.  fays 
that  he  perfeftly  concurs  in  Wefltej  v.  Clarle^  the  above-men- 
tioned cafe  before  Lord  Northington.     And  the  doubt  almoft  in 
every  cafe  feems  to  have  been,  whether  an  executor  joining  in 
a  receipt,  or  doing  fome  other  neccflary  a£b  to  enable  his  com- 
panioa  tQ  receive,  be  chargeable  as  if  he  had  himfelf  received  ; 
there  never  being  any  queftion  made  what  would  have  been  the 
cffc£t  of  his  own  perfonal  receipt  and  poflcflGon  of  the  aflcts. 
It  never  has  been  made  a  doubt  in  any  cafe  at  law,  that  if  mo- 
ney has,  in  the  language   of  the  plea,  **  come  to  the  executor*! 
bands  to  be  adminifteredr  that  it  mud  alfo  have  been  in  fa£l  ap- 
plied by  him  in  a  due  courfe  of  adiTuniftration  in  order  to  his 
difdharge.    And  it  never  has  been  thrown  out  in  any  cafe  that 
I  can  fin4  before  that  of  Baconv.  Bacon,  5  Vef  jun.  33.  (which 
however  was  not  the  c»fc  of  a  cred^or  plaintiff,)  that  it  it  fuffi- 

cient 
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j8o<^«       Cicnt  «*  if  the   buGiicfswcrc  tAnfafied  in  the  ordinary  man - 
-  ner,  unlcfs  there  were  fomc  circumftaiice  to  awaken  fufpicion." 

aziunji  ^^  would  indeed  follow  from  that  do&rine,  that  an  executor  was 
Smith.  to  be  con(idered»  as  the  defendant's  counfel  ventured  to  contend 
he  ihould  be,  i.  e.  as  a  mere  ordinary  bailee  ;  an  idea  probably 
then  for  the  firft  time  fuggefted  in  a  court  of  law*  As  no  cafe 
at  law  has  yet  decided,  that  an  executor  once  become  fully  refpon- 
fible  by  a£lual  receipt  of  a  part  of  his  teilator's  property,  for 
the  due  adminiftration  thereof  can  found  his  difcharge  in  rcfpe£l 
thereof,  as  againft  a  creditor  feeking  fatisfaAion  out  of  the  tef- 
tator's  aflets,  either  on  the  fcore  of  uievitable  accident,  as  de- 
ftruJiion  by  fire,  lofs  by  robbery,  or  the  like,  or  reafbnable 
L  ^59  J  confidence  difappointed,  or  lofs  by  any  of  the  various  means 
which  aSbrd  excufe  to  ordinary  agents  and  bailees  in  cafes  of 
lofs  without  any  negligence  on  their  part ;  I  fay,  as  no  fuch 
cafe  in  refpefl  to  executors  has  yet  occurred  in  a  court  of  Iaw> 
we  arc  not  from  the  particular  hardfhtp  of  the  prefent  cafe  an* 
thorifed  to  make  fuch  a  precedent  in  favour  of  this  defendant* 
In  conformity  therefore  to  the  rules  of  law  as  handed  down  to 
us  in  refpe^i  to  executors,  we  are  obliged  to  pronounce  that  the 
defendant  Smitk^  having  once  received  and  fully  had  under  his 
controul  aflets  of  the  teftator  applicable  to  the  payment  of  this 
bond  debt,  was  refponfible  for  the  application  thereof  to  that 
purpofe  ;  and  fuch  application  having  been  difappointed  by  the 
mifconduA  of  his  co-executor  whom  he  employed  to  make  the 
payment  in  queftion,  he  is  liable  for  the  confequences  of  fuch 
mifconduA  as  much  as  if  the  miiapplication  had  been  made 
by  any  otiier  agent  of  a  lefs  accredited  and  inferior  defcription : 
and  that  therefore  the  verdiA,  which  has  in  this  cafe  been  found 
againft  the  defendant  Smith  muft  ftand. 

Judgment  forthePiaintiflf. 
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Ro£»  on  the  •Demife  of  £•  Child,  and  Mart  his 'Wife,  Tue/dt^^ 

againji  Wright.  .  Feh.  mh. 

1 N  ejeflment,  for  certain  houfes  and   premlfes  called  tbe  Coal  f^^^  ^^^^ 
^Tard^  in  the  parifh  or  5/.  Giles ^  in  the  county  of  MtddUfeXt  ^atemW  car- 
which  was  tried  before  Lord  ElUnborough  C.  J.  at   WefimirtJIer  Vf,  *  ^f «  *»  • 
after  laft  Michaelmas  term,  a  verdid  was  entered  for  the  plain-  ^ft^incd^bv 
tiff,  fubjed  to  the  opinion  of  the   Court  on  the  following  other  words; 
cafe.  and  held  that 

^  Janus  Cai9;^  being  feifed  in  fee  of  thepremifes  in  queftion,  J?  ^"no^  **" 
audalfo  feifed  and  poflefled  of  other  freehold,  copyhold,  and^devifeof  "all 
ieafebold  eftates  in   EJfex^  MiddUftXy  and  Huntingdonjbirey  by  **  my  cftate* 
bis  will  duly  executed,  dated   28th  of  January   1763,  devifcd  ||  }^"^'»  *^' 
as  follows.    "As   touching  fuch  worldly  and  perfonal  eftate  <«  called  br 
^*  wherewith  it  hath  pleafed  God  to  blefs  me,  I  give,  devife  and  '*  the  name  of 
**  difpofe  of  the  fame  in  the  following  manner.  Imprimis,  I  give  **  ^^^  ^^^ 
"  and  derife  unto  my   loving  wife  Sarah  Camper  all  my  lands,  ,,  ^        'jj. 
^'  houfes,  &c.  freehold,  copyhold,  and  Ieafebold,   whatfoever  •^ofSt.Gilett 
**  and  wherefoever,  and  to  receive  the  rents  and  profits  thereof  "  London,*- 
^<  during  her  natural  life,  and  alfo  all  my  deeds,  mortgages,     *  C  ^^^  3 
*<  bonds,  and  writings,  and  alfo  all  my  (lock,  goods,  chattels, 
**  effeAs,  and  perfonal  eftate  whatfoever  and  wherefoever  ;   (he 
'<  paying  thereout  the  legacies  hereinafter  given  and  difpofed  of. 
*,*  And  I  do  hereby  appoint  my  faid  wife  fole  executrix  of  this 
^*  my  will.    And  after  her  natural  life,  I  do  hereby  order,  diredi, 
*^  give^  devife,  and   bequeath  all  my  lands,  houfes,  &c.  free- 
**  hpld,  copyhold,  and  Ieafebold,  in  manner  following  :  I  give 
"  and  devife  unto  my  grandfon  James  Wright  all  my  Innds, 
"  freehold,  copyhold,  and   Ieafebold,  in  the  county  of  EJexp 
"  (except  herein  eipcepted  and   refervcd  the  houfe  I  now  live, 
<^  with  all  the  lands,  yards^  out-houfes,  ftables,  and  all  other 
"  conveniences  and  appurtenances  thereunto  belonging  and  to 
"  to  be   hereinafter  difpofed    of.)     Alfo  I  give  and^ devife  un- 
"  to  my  grandfon  James  JVright  all  my  eftate,  freehold  and  co- 
"  pyhold,  lying  and  being  in  the  town  of  Ellington  in  Huntings 
"  donjbire.     And  alfo  I  give,  devife,  and   bequeath   unto  my 
•*  grandfon  John  Wright  all  my  eftate ^  lands ^  &c.  knonvn  and  called 
"  by  the  name  of  the   Coal  Yard,  in    the  parijb  of  Saint  GiNs, 
<•  London.    Alfo  I  give  unto  my  grandfon  John  Wright  500/. 

"  to 
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ito6.       "  to  be  paid  in  fix  months  after  my  circcafc.     Alfo  I  girc  and 
•""-~        *•  devife  unto  my  grandfon  Barnes  Camper  the  houfe  I  now  lUc 
d  Chi*  D.     **  *"*  ^^^  ^'^  ^'^^  lands,  yards,  out-koufes,  and  all  the  appur- 
a^axfifi        **  tcnances  belonging  to  the  fame,  and  alfo  aH  my  hwufes  and 
Which T.      **  lands,  commonly  called  and  known  by  the  name  of  Ca/^le 
•*  Yard,  in  Holborvy  London ^  and  now  in  the  tenure  or  occupa- 
"  tion  of  George  Oldmixon^  Efq.      Alfo  I  give  and  devife  unto 
**  my  grandfou  James  Camper  500/.,  to  be  paid  when  he  (hall 
•*  attain  his  age  of  zi  ye.«rs."     TTie  teftator  died  on  the  30th 
of  January   1763,  leaving  Sarah   Camper   his  widow  and  his 
three  grand fons,  James  Wright^  J<>^^  ^f'gf-^^y  ai^d  Jamis  Cam-' 
per^  named  in  his  wili  him  furvlving;  which  James  Camper  was 
alfo   his   heir  at  law.     Upon  the  death  of  the  teftator  Sarah 
Camper  the  widow  entered  into  and  continued   in  pofleflion  of 
the  premifr5,  together  with  the  other  property  dcvifcd  to  her 
during  her  life.     TTpon  her  death  John  Wright  entered   into 
pofTcflion  of  the  faidhoufcs  and  premifes,  called  the  Coat  Tard^ 
in  the  parijh  cfS^wX  Giles,  Middlefex,  and  continued  pofiefled 
until  May  1805,  ^'ben  he  died;  leaving  the  defendant  James 
Camper  Wright^  his  heir  at  law ;  who  on  the  death  of  John 
Wright  took  poiTcflion  of  the  premifes,  and  held  them  at  the 
time  of  the  dcmife  and  eje£lmcnt.  James  Camper^  the  teftator^s 
\  grandfon  and  heir  at   law  died  in   1768,   inteftate  as  to  the 

premifes  in  qucflion  \  leaving  Mary  the  wife  of  E.  ChifJ 
(one  of  the  Icflbrs  of  the  plaintiff)  his  only  child  and  heir  at 
law,  and  alfo  the  heir  at  law  of  the  teftator.  Thequeftion  for 
the  opinion  of  the  Court  was,  whether  the  lefTcrs  of  the  plaintiff 
were  entitled  to  recover  ?  If  they  were,  the  verdi£l  was  to 
ftandi  if  not,  a  nonfuit  was  to  be  entered. 
r  262  3  Marryatf  for  the  Icflbrs  of  the  plaintiff,  contended  that  by  the 

devife  to  the  teflator^s  grandfon  John  Wright  of  "  all  his  e/late^ 
lands,  &c.  known  and  called  by  the  name  oithe  Coal  Tard,  in  the 
parifli  of  St.  GileSi  London^**  the  feedidnotpaf8,butonlyaIifce(late. 
There  are  indeed  introductory  words,  as  touehing  the  devifor's 
nvorldly  and  perfinat  ejlate  :  but  they  are  fatisfied  by  his  faavbg 
given  a  life  efiate  in  all  his  property  to  his  widow :  after  which 
follow  frefli  words  of  introduction,  "  and  afier  her  natural life^ 
&€.,  which  do  not  indicate  an  intention  to  pafs  the  fee  to  the 
devifees  in  remainder ;  and  there  are  no  words  of  limitation 
amiexed  to  the  devife  in  queftion.  The  only  queftion  then  is* 
Whether  the  word  e^e^  coupled  as  it  is  with  other  ezplana- 
torj  wordsj  be  fuffidc&t  to  carry  the  fee  i    The  devifor  by  the 

iiBtiodttAorr 
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intToducioxj  worHs  devifes  "all  his  lanJst  &c.   in  manner  fcJ*        i8o6. 
to^ving'"  what  follows  therv  is  merely  an  indication  of  the  fe-  ■*  * 

vcraJ  perfons  amongft  whom  the  /amis  were  to  be  diftributed;  yP^* 

and  though  words  of  amplification  may  be  ufsd,  they  ftill  refer       ' avjia^  * 
to  the  /i^//7^/ thcmfelves  which  he  had  fo  exprcflcd  his  hitcntion     Wkigmt. 
to  difpofe  of,  and  not  to  the  quantum  of  intcrefl:  which  he  had 
in  t!ie  feveral  properties.     He  explains  what  he  means  by  the 
^oxi\^e/!aie  by  the  words  landsy  &c.:  and  (lill  further  to  flicw 
thit  Im:  only  intended  the  word  eJlate^A  a  local  defcriptioa  of  the 
thing,  he  adds*  "  known  and  called  by  the  name  of  the  Coal 
Tard^  &c.     In    the    former  cafe  of  Doe   v.  Wright    (/r),  on 
another  claufe  of  the  wi^l  devifing  the  eftatc  in  EJfex  to  Jama 
Wright^  only  an  edate  for  life  was  holden  to  pafs  ;  and  though 
th^.  word  ejlate  does  not  o:cur  in  that  devife,  and  the  force  of 
tiiat  word,  in  general  to  pafs  a  fee  was  acknowledged  ;  yet  from     L  203  3 
the  infertion  of  it  in  one  claufe  and  the  omiflion  of  it  in  another 
coupled  with  it,  devifing  two  eftates  to  the  fame  perfon,  with. 
out  any  apparent  intention  to  convey  a  greater  intereft  in  the 
one  eltate   than  in  the  other,  and  (till   further  when  coupled 
with  (^)  and  explained  by    the  word  landsy  which   is  alfo  ufed 
in  the  fecond  ii  t'odudory  words,  it  if*  apparent  that  the  devifor 
did  not   ufe  the  word  ejlate  in  its  largeft  legal  fignification,  but 
in  its  ordinary  local  one.     If  the  devifor  had  given  all  bis  efiate 
in  the  Coal  JTard,  that  would  have  (hewn  that  h«  meant  to  convey 
til  his  intcreft  in  the  eft  ate.     In  Tuffiielly,  Page  (c)  a  devife  of 
**  ^y  efiate   AT  KiRBT  IIall"  was  indeed  decreed  to  carry  a 
fee  i  but  there  were  preliminary  words  denoting  the  devifor's 
intention  to  fettle  all  the  efiate  which  he  bad:  and  there  the 
word  efiate  flood  alone  and   not  explained  by  the  local  word 

lands  s 

(a^  8  Term  Rep.  64.  and  videS.  C.  Doe  d.  IVrighf  v.  Child,  t  New 

(<M  Hogan  ▼.  Jackfon^  Cowp.  3o5. 

(r)  2j1tk,  37.  The  diiiii.ftioii  mat  alfo  alluded  to,  which  had 
been  once  taken,  between  the  words  my  eftate  in  A.  ao'i  my  eft  ate  at 
A, ;  but  the  opinion  of  Ld.  Taihot  in  Ihheifui  v.  Beekwith,  Caf.temp. 
Tcdb.  157.,  and  that  of  hd.  liardtvickein  Good^wyn  w.  Goodiuyn. 
1  Vef.  228.,  were  faid  in  anfwer  to  have  gotten  rid  of  that  fubtlety. 
And  it  was  obferved  that  in  the  latter  cafe  the  addition  of  the  worHa 
'*  M  the  oceupation  of  fuch  a  tenant,'*  was  not  confijered  by  Ld. 
Hardwie  U  rcftrainiag  the  getieral  kga|effc6i  of  the  word  eflaie.  And 

ff^illiamf 
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i8o6.        lands  \  and  fo  it  did  in  HMfaJl  ▼.  Marten  (a),  where,  howerer, 

r  the  Court  relied  much  on  the  ufe  of  the  fame  word  in  the  rc- 

d.  Child     ^^"^iT  claufe  to  convey  the  fee.    Then  if  the  operating  words 

agamji       of  the  devife,  taken  akogether>  are  not  in  themfelves  fufficient 

W&I6HT*     to  carry  the  fee,  the  firft  introductory  words,  fuppofing  them  to 

override  the  whole  will,  cannot  have  that  effeA  \  as  in  Doe  d. 

r  264  n     Entail  V.  AUen  (t),  where  a  devife  of  "  all  my  nujfuages^  lands^ 

&c.  in  S.  to  A.  were  holdcn  to  carry  only  a  life  eftater  though 

preceded  by  introdu&ory  words,  <<  as  to  what  real  and  per- 

fonal  eftate  it  has  pleafed  God  to  blefn  me  with.** 

Wiiliams  Serjt.,  contra,  contended  that  the  word  e/laie  in 
itfelf  carries  a  fee,  and  according  to  what  was  faid  by  Holt  C.  J. 
in  Countefs  of  Bridgewater  v.  Duke  of  Bolton  (r),  and  by  BuUer  J. 
in  Holdfaft  v.  Marten  (^Z),  requires  words  of  reftraint  to  make 
it  carry  a  lefs  eftate  ;  and  that  here  neither  the  words  <<  lands^ 
&c.*'  nor  the  defignation  of  the  eftate  by  the  name  of  the  Coal 
Yard  did  fo  reftrain  it ;  but  that  it  ftood  as  a  devife  of  *<  all  my 
ESTATE  in  the  parlfb  of  St.  Gilesy**  &€•  which  according  to  all 
the  authorities  was  a  defignation  not  only  of  the  things  but  of 
the  devifor'/  interejl  in  it ;  as  in  Wtlfon  v.  Robinfon  {e)y  where  the 
devife  was  of  **all  my  tenantright  eftate  at  B*^  Sec,  and  in 
Barry  v.  Edgeworth  (/),  where  a  devife  of  all  my  land  and  efiaie 
in  Upper  Cafe/by  to  VT.  E.  was  deemed  to  carry  the  fee ;  for 
otherwife,  as  was  faid,  the  word  ejlaie  would  have  no  efieCt',  as 
the  word  lands  was  enough  to  carry  the  eftate  for  life*  In  BaiEs 
V.  Gale  {g)  the  devife  was  of  **  all  that  eflate  I  bought  of  Mead;"* 
in  Ibbotfon  v.  Becknvitb  {fi)  it  was  of  "  all  my  eftate  at  N.  (and 
in  N.  was  faid  to  be  the  fame  as  at  N.)i  in  Tuffhell  v.  Page  (/) 
it  was  of  <*  my  eftate  in  Kirby  Hall  to  A.  8.  and  after  his  death 
to  JT.  T.  my  eftate  at  Kirby  Halli'  and  in  Tanner^.  Wife  (i), 


WMamt  Sci jt.  noticed  that  the  fuppofition  of  the  contrary  by  Lord 
Ktnyon  in  Fletcher  ?.  Smiton^  a  Term  Rep.  659.  referring  to  the  cafe  in 
Fefiy  was  a  aiftakc. 

la)  I  Term  Rep,  411.  (3)  8  Term  Rep.  497. 

(r)  6  Mod.  106.  and  1  Sallt.  236. 

{d)  I  Term  Rep.  414.  and  vide  Doe  v.  BwrnfaU,  6  Term  Rep.si* 

(e)  a  Ltv.gi. and  i  Mod,  100.         if)  ^R*  Wmt.  523. 

{g)  I  Vef.^%.        (A)  Ci^.  »  Eq.  temp.  Tali.  157, 

(i)  a  ^/i.  37.  (i)  3  i*»  *^«'«  «94- 
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it  was  of  «  all  the   reft  of  my  eflate^  &c. :  and  in  all  thcfc        iSofi* 
cafes  the  fee  was  holden  to  pafs.  Laftly  ♦  he  referred  to  Cole  v.        "     T 
RawKn/on  {a),  where  the  devife  was  of  «  all  my  e/latf,  right,     ^^  Child 
«  title,  and  intercft,  &c.  in  whatever  I  hold  by  leafe  from  J.  F.,        agait^ 
«  and  alfi  the  houfe  called  the  Bell  Tavern,  to  J.  B.*"  and  three     Wright. 
Judges  (againft  one)  read  the  will  as  if  it  had  been  «« I  give  all      t  205  ] 
my  efiate,  &c.  in  the  houfe  called  the  Bell  Tavern  to  J.  J./* 
and  held  that  J.  B.  took  a  fee  in  the  Bell  Tavern.     And  he 
added,  that  when  the  devifor  meant  to  give  only  a  life  eftate,  as 
in  the  prior  devife  to  his  wife,  he  had  exprefsly  faid  fo. 

Marryaty  in  reply,  faid,  that  none  of  the  cafes  cited,  where 
the  word  cflafe  was  holden  to  carry  the  fee,  were  there  any 
words  of  reftraint  and  locality  coupled  with  it,  fuch  as  the 
words  land  called^  &c.,  except  in  Barry  v.  Edge^orth :  and  there 
the  word  Ai/i^/ preceded  the  word  ejlate^  which  (hewed  an  inten- 
tion to  give  the  whole  intereft  in  addition  to  the  land  itfelf* 
And  in  Cole  v.  Rawlin/on  there  were  even  words  of  amplifica- 
tion, fuch  as  rightf  tUle,  and  tnterefy  in  addition  to  the  word  efiate. 
After  time  taken  by  the  Court  to  look  into  the'  authorities 
cited. 

Lord  E1.LENB0R0UGH  C.  J.  now  delivered  judgment.    The 
queftion  is.  Whether  under  thefe  words  in  a  will,  <*  I  give, 
devife,  and  bequeath  unto  my  grandfon  John  Wright  all  my 
tfate^  landsj  tsfc,  known  and  called  by  the  name  of  the  Coal  Yard, 
in  the  parijlj  of  Saint  Giles,  London,"  the  devifee  took  an  eftate 
vk  fee,  or  for  life  ?     Tlie  leflbrs  of  the  plaintiflP,  of  whom  Mary 
is  heir  at  law  of  the  teftator,  contend  that  the  devifee  took  only 
an  eftate  for  life :  the  defendant,  who  is  heir  at  law  of  the 
devifee  J(d)n  Wright^  contends  that  he  took  an  eftate  in  fee.  It 
is  admitted  by  the  counfcl  for  the  leflbrs  of  the  plaintiff,  that      C  *^^  3 
the  words  ,tf//  my  efiate^  in  a  will,  in  general  comprehend  not 
not  only  the  things  or  fubj eft- matter  of  the  devife.  but  the 
interefi  in  it,  and  give  a  fee  to  the  devifee,  unlefs  the  efleft  of 
thefe  words  be  reftrained  or  qualified  by  the  context.     But  he 
contends,  that  the  efFe£t  of  them  is  fo  reftrained  and  qualified 
in  the  prefent  inftance  (  and  that  the  words  <<  lands ^  &c.  known 
**  and  called  by  the  name  of  the  Coal  Yard,  in  the  parijb  of  St. 
"  Giles,  London,**  which  immediately  follow  fjie  word  ejlate^ 
are  to  be  uaderflood  as  merely  defcriptive  of  the  name  an4 

local 
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i8o6.       local  fituation   of  the  thing    or  fabje£t   of   the    devlfej   ancF 

not  of   the    devifor^s    interefi   therein:    and    that  the     word 

.  V»^^'         efiate^  thus  accompanied  has  no  other  effc£l  than  the  words 
d.  Chili>,     -^      »  r 

agamfi       '*  lands  freehold  and  copyhold/'  in  an  antecedent  part  of  this 
WaiGHT.     "fame  will  have   already,  by  a  decifion  of  this  0>urt»  and  alfa 
fince  of  the  Court  of  Common  Pleas,  been  allowed  to  have,  iil 
the  cafe  of  Doe  dem.  Child  et  Ux.  v.  Wright^  8   Term  Rep.  64- 
and  in  that  of  JD^  dem.  Wright  v.  Child rt  Ux.f  1  New  Rep.  335. 
where  they  were  holden   to  carry  a  life  eftate   only.      The 
general  effe£i  of  the  words  <<  a// my  e/la$e**  in  a  will,  or  even 
where  thofe  words  are  coupled  with  others  limiting  fhcm  in 
point  of  place  v  as  all  my  eftate  in  ox  at  dk  certain  fpecified 
place,  has  been  fo  fully  fettled  by  mod  of  the  various  cafes 
cited  for  the  defendant,  as  carrying  a  fee ;  viz.  by  Wtlfen  v« 
Robin/on,  hcfort  Ix>rd //0/r,  in  2  Lev.  91.  anci^  i  Mod,  lOO. 
Coufiieff  of  Bridgrwater  v.  The  Duke  of  Bolt  or.  ^  6  Mod.  lo6*  and 
&alk,  236.  before  Lord  HcU  ;  by  Barry  v.  Edgeworth^  1  P.  Wmi. 
524.  Ibbetfon  v.  Beckworth^  Talbot   157^     Tuffnell  v.  Page^  1  Atk. 
37.     Goodwjn  v.  Goodwjn^  i  Vefej^  228 ;  and  laftly,  in  the  cafe 
of  Holdfafi  V.  Marten^  c  Term  Rep,  411.  (and  which  laft  xafe^ 
with  the  exception  of  the  refiduary  claufe  ia  that  cafe,  is  nearly  in 
L  ^^7  J      terms  with  the  prefent;)  that  it  is  unneceflary  to  add  any  ob« 
fervations  upon  them  to  thofe  which  have  been  made  at  the  ban 
Confidering   therefore  the  words  *'  all  my  eftate/'  in  the  lan- 
guage of  Mr.  Juft.  Buller  in  Holdjlajl  v.  Marten^  as  the  moft 
general  and  ef{e£lual  words  that  can  be  ufed  to  pafs  a  fee  ^ 
*<  and  that   fo  far  from  its  being  neceflary  to  add  words  of 
inheritance,  in  order  to  make  it  pafs  a  fee,  words  of  reftraint 
muft  be  added  in  order  to  carry  a  lefs  eftate  i^  this  queftion 
will  then  turn  folely  upon  the  fuppofed  words  of  reftraint  in 
the  prefent   inftance.     And  1  cannot  but  coniider  the  words 
<<  lands ^  &c."  which  follow  the  word  efiate^  as  deferiptive  only 
of  the  fubje^-matter  in  which  the  general  intereft  predicated 
before  by  the  word  ejlate^  con&fted  \  and  as  tantamount  to  "  al] 
my  eftate  in  landsi^  &c. }  or,  to  <<  all  my  eftate  in  lands^  houfes^ 
or  whatever  elfe  ii  may  be  ;*'  and  between  the  words  <<  all  my 
ffiafe^  lands f**  ice.  in  this  cafe,  and  the  words  *<  all  my  land  and 
^ate^  in  the  ^afe  of  Barry  t.  Edgetvorth^  there  feema  to  be  no 
material  diflSerence  in  point  ef  reafon  and  effeA,fo  as  to  requite 
a  difierent  conftruAion.    The  vice  of  the  plaintiff's  conftruc- 

tioo  iSf  that  efiau  and  lands,  iSc.  muft  be  made  to  mean  the  fame 

thing 
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thing  as  lands  only,  in  order  to  defeat  the  efFcck  of  the  wor  I         1 806. 
f/late :  w]iereas,  according  to  the  defendant's  conftruftion,  each        "T 
word  will  have  its  proper  fignification :  namely,  the  word  eflafe    ^    Ch^ld 
as  expreflive  of  the  entire  intereft ;   lands  as  cxprcflive  of  the        a^a'wfl 
particular  fubjcft- matter  or  particular  kind  and  quality  of  the     WKif  ht^ 
thing  in  which  fuch  entire  intereft  fubfifts.     Suppofing  there- 
fore  that  the  proper  and  natural  eflfea  of  the  word  «  ^^^'  it 
not   reftrained  by  the  words  «<  lands^  fa'r/'  which  immediately 
follow  it,  the  only  remaining  ijucftion  will  be,  whether  it  be  fo 
reftrained  by  the  words  "  called  or  known  by  the  namo  of  th^      r  jgg  j 
Coal  Yard,  inthepari/b  o/St.  Giles  ?"    But  if  thofc  words  be 
applied  to  the  word  efiate  ftanding  in  its  general  and  unreftridled 
fenfcy  they   will  colledively  amount  to   no   more  than  this ;  ' 

viz.  **  all  my  eftate  in  the  lands,  &c.  in  St.  Gileses  pariih,  called 
the  Coal  JTard"  And  this  is  not  going  much  further  than  wa^ 
done  by  Lord  Hardwicke  in  rcfped  ta  fimilar  words  of  locality 
in  TtfffhelH,  P^g^%  2  Atk.  37.^  which  words  were,  **  my  ^ate 
in  Kirby  Hall,  near  Hennington  Caftle,  by  Henningham  town  ;'* 
upon  which  Lord  Hardwicke  obferved,  "  that  the  word  ejlaie 
**  was  fufHcicnt  to  pafs  not  only  the  land,  but  all  the  intereft: 
**  the  teitator  had  in  it  befides  :  for  though  here  is  a  locality  in 
'^  Kirby  Hall,  yet  the  teftator  meant  his  intereft  in  it  too/'  But 
fuppofing  that  in  this  laft  cafe  the  locality  is  to  be  referred  fole« 
ly  to  Kirby  Hall i  yet  in  Goodwyn  v.  Goodwyn,  i  Vef.  228. 
Lord  Hardzuicke(z\dy  that  a  devife  of  <<  all  the  teitator's  eftates 
in  ^."  would  carry  a  fee  }  <*  and  that  there  was  no  reafon  why  the 
words"  in  the  occupation  of  B,  and  D,  ^*  fhould  reftrain  it 
*<  more  than  the  locality ,  which  would  not,**  And  in  this  fenfc,  • 
giving  a  proper  cfTcrd  to  each  word  in  the  fentence,  it  appears  to 
us  that  thefe  words  may  be  underftood ;  and  thereby  the  a£lual 
intent  of  the  teftator  be  efTcfluated,  who  probably  meant  in  this 
cafe,  as  teftators  ufually  do,  to  give  the  entire  intereft  in  the  fub« 
jc£lof  the  devife,  where  no  words  are  ufed  which  exprefsly  de- 
note an  intemi^^n  ^0  give  a  lefs  intereft  therein. 

Judgment  for  the  Defendant* 


VoL.VIL  P  Dot, 
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i8c^. 


Do£^  on  the  feveral  Demifes  of  Everett  and  Otheri, 

again/i  Cooke  and  Others. 


N  ejeflitient  for  lands  in  the  parifh  of  Butleigh  in  the  county 
Somerfft^  on  the  feveral  demifes  of  Wiilimm  Everett^  Marj 


-lof 


Feb,  iitb. 

One  dcfifcd 
■  Ifcafehold 
for  a  long 

^Tafl'^&c*  ^^""^^^  and>/f^  Cook,  all  laid  on  the  loth  of  April  1805, 
of  S,  K.  to  which  was  tried  before  Graham  B.  at  the  lad  aflrzes  at  Bridge' 
T.  C.  for  water,  a  verdidl  was  found  for  the  plaintiffy  fuhjed  10  the 
bff »  remaiii*  opinion  of  the  Court  on  the  following  cafe, 
hild^rchil-  Tbcmas  Brownings  being  pofle fled  of  a  leafchdd  intereft  in 
drcD  by  any  ^^  premtfes  in  queftion  for  a  long  term  of  years  Hill  onexpira]) 
woman  whom  hyhisMrtll,  dated  the  17th  of  January  1760,  devifed  the  pn:- 
**«  *^"^ahis  '"''^^  "  follows  i  «  Alfo  I  give,  devife,  and  bequeath,  the  ufc 
or  Seirexe-  *^^  occupation  of  a  dwelling-houfe  and  out-houfes  lying  in  Bgf- 
cutort,  &c.  Iffghf  &c.  with  a  clofe,  £cc.  adjoining,  called  Kelways^  with  the 
foreirer,upon  jp^nts,  iffuc,  and  profits  thereof,  to  Thomas  Cooke^  fon  of  Jt^iUiam 
.  fj^f%gft^  Cooke,  of  Btalfigh,  hufl>andman,  by  E/izakefh  his  late  w'lfc, 
T.  C^Jball  defcafed,  to  bold  to  him  the  faid  Thcmas  Cooke  and  his  aiEgns 
£t  an  infaaif  frotn  and  immediately  after  the  death  of  Sufannah  Keiway,  wi- 
"ll^f^'^Swtf  ^^%  or  the  day  of  her  marriage  again  to  any  other  hufband, 
fffm,  the  pi«-  which  flull  firft  happen,  for  and  during  the  term  of  his  nata- 
mtftt  to  i^o  Tal  life  :  and  after  his  deceafe,  I  give  and  devife  the  fame  to  the 
f  T  ^^U^C  ^*^^'^  or  children  of  the  faid  Thomas  Coch,  to  be  begotten  by  hi 
••.if  ki.  »>,.•««    on  the  body  of  any*  woman  or  women  that  he  (hall  hercaft 


im 
and  bis  three  ®"  "*^  ^^J  °^  any*  woman  or  women  that  he  (hall  hereafter 
otha*childrea  intermarry  with,  his,  her,  and  their  executors,  adintnillrators« 
iharsand 
(hare  alike, 
and  their 
heirs,  execu* 
trrs  &c. 
Held  that  the 
devife  over 
depended 


and  affigns,  for  ever.  But  my  will  is  upon  this  further  con- 
dition, that  wi  cafe  the  faid 'Thom-^%  Cocikt  Jbali  die  an  infant  ^  un* 
ntarried,  and  nvhhout  iffue,  then  I  do  hereby  give  and  devifc  the 
faid  dwelling-houfc,  out-houfes,  and  clofe,  &c.  unto  the  faid 
William  Cooke,  and  his  three  other  children  by  the  faid  Eliztikth 
Cooke  his  late  wife,  deceafed,  (hare  and  (hare  alike,  as  tenants  in 
upon  one  con^  common^  and  not  as  joint-tenants,  his,  her,,  and  their  heirs,  ci. 
T.  c/dyinT  ccutors,  adminiftrators  and  afligns,  for  ever."  Thomas  Brown- 
an  infant^  aueifded  with  two  q:iallficatnms\  via.  hie  dying 'zt'i/i^^M/  Ua^ving  a  v^ife  fr'* 
wving  him,  or  dying  chiidUfs  ;  an«l  that  t^e  devifc  ovtr  could 'On^y  t^ke  tffc6l  vi  ca^c 
T,  Cdied  in  hisoninority  leaving  neither  wife  nor  child  :  and  here  it  failed,  T.  C. 
hsving  attained  21,  and  married  before  hisdc^tk.  Tbuugh  the  ilcvife  of  a  trim  tuu«< 
far  life,  with  a  contingent  remainder  over,  will  in  isreneral  only  entitle  the  ^ft  taker 
to  a  life  cftate  if  the  remainder  over  do  not  take  effed,  and  the  Fciidue  of  the  tern 
will  go  to  the  perfooal  reprefent^tfre  of  the  teftator  ;  yet  the  teftator't  intciit  ^p* 
pearing  to  be  to  difpofe  of  the  whole  from  hisexecutora,  held  that  the  lcflur>  of  t^e 
plaintiff  who  claimed  under  hi«  will,  were  entitled  to  recover  after  ibt  death  o:  T.  l» 
without  iffuf,    ,    . 
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!ng  died  fhortlj  afterwards.     Sufatmab  Kelway^  montioned  in  the       '  B^* 

will,  died  foon  after  the  teftator.    Thomas  Cooke  entered  on  the 

premtfes  in  qaeftion»  and  afterwards  married  Jane  Benjafield^  one      ^^  ^^q,^ 

of  the  leilbrs  of  the  plaintiflF,  held  the  premifes  to  his  death»  •  Etbrett 

and  died  in  Fehruarj  i8o2  )  never  having  had  any  iflue,  and      ^^ft  . 

being  about  46  years  old.     William  Cooke^  named  in  the  wil]» 

the  father  of  Thomas  and  of  the  defendants  John  CoJte  and  Re- 

hecca  Coombs^  died  on  the  loth  of  March  1764.     John  Cootie  and 

Reheeca  Coombs^  the  defendants,  are  two  of  three  children  of 

the  faid  William  Cooke  by  Elizabeth  his  then  late  wife,  men« 

tioned  in  the  will,  and  are  in  pofleflion  of  the  premifes  in  quef* 

don  -,  the  other  was  Mary  Callow^  who  has  been  dead  fome 

time.    The  leflbrs  of  the  plaintiff  claim  under  Thomas  Brown'" 

■ 

in^%  will,  and  are  entitled  to  the  premifes  in  queftion  if  the  li- 
mitation to  William  Cooke  and  his  three  children  by  Elizabeth 
Cooke  be  void  under  the  fa£b  dated.  The  queftion  for  the  opi- 
nion of  the  Court  was.  Whether  the  plaintiff  were. entitled, to 
recover  ?  If  fo,  the  vtrdi£l  was  to  ftand  :  if  not,  a  nonfuit 
was  to  be  entered. 

This  cafe  was  argued  by  Pell  for  th^  leffors  o£  the  plaintiff,  and  [  27  f  ] 
Dampier  for  the  defendants ;  but  as  the  arguments  turned  alto- 
gether on  the  intention  of  the  teftator,  and  the  moft  material  of 
them  were  afterwards  noticed  by  the  Court  in  giving  judgment) 
it  is  unneceffary  to  repeat  them  here.  The  former  referred  to 
Barker  Y.  SiiretefS'{a),  Price  v.  Hunt  (i),  Framlingham  v.  Brand 
(c)i  Forth  V.  Chapman  (^),  Porter  v.  Bradley  («),  Bigge  v.  BenJUy 
(/),  Beauclerk  v.  Dormer  (p),  Sabem  v.  Saltern  (i).  Target  v. 
Gaunt  (1),  and  Fairfield  v.  Morgan,  in  Dom.  Proc.  (i),  and 
mentioned  in  reply  Baile  v.  Coleman  (/),and  Doe  v.  Burnfall  (m),  , 
The  latter  cited  G^/bawke  v.  Chicgell  (»),  and  Woodward  v, 

(a)  2  Stra.  1 175.  {b)  Polkxf.  645. 

(c)  3  jfik.  y/o.  and  1  Wiff.  140.    {d)  i  P.  IVmt.  66^. 

(0  3  Term  Rep.  143.  It  v^as  obfcrvcd  now  by  Lawtenco  J.  that 
Ld.  Kenyon^  whattver  doubts  he  might  have  thrown  out  10  this  cafe 
of  the  propritty  of  the  diftiofiion  origically  taken  in  Forth  ?•  Chap" 
"ob^  did  not  deny  it  to  be  law)  aod  referred  to  hit  lordihip't  opinion 
(obfeqaently  exprc (Ted.  Vide  Damtry  yr.  Dmntry,  6Term  Rtf.  ^i^, 
and  Roe  v.  Jrfery,  7  Term  Rep.  589. 

(/ }  I  Bro.  Chan.  Rep,  187.         (g)  2  ^Atb.  3  la.         {h)  lb.  37$. 

(i)  1  P.   Wms.  432.  (i)  1805.  (0  2  V'em.  671. 

(«)  6  Term  Rep,  30.      .  (»)  flro.  Car,  154.  and  W.  Jwes^  205, 

Pa  Glajirwk 


tjt  CASES  m  HILARY  TERM 

1 8o(.       GlaJhroA  (a).Tbe  cafe  ftood  OTer  for  coDfidention  a  few  days,  and* 
"  Lord  Ellenborough  C.  J.  now  deiivefed  the  opinion  of  the 

Everett"'  ^'*^*    ^  reading  this  will,  thottgh  there  may  be  reafon  to 
a^ah^        think  that  the  teftator  meant,  in  cafe  Thomas  Cooke  died  at  any 

Coo  KB,  ^irac,  without  leaving  children,  that  the  cttate  in  qiieftion 
fiiould  go  to  WllUafn  Codte  and  his  three  other  children  ;  yet  we 
do  not  think  we  can  put  fuch  conftru£lion  on  it ;  for  had  the 
teftator's  intent  been  fuch,  nothing  would  have  been  more  eafy 

£  372  ]  than  to  have  exprefled  it  without  any  ambiguity :  but  inftead  of 
limiting  the  eftate  to  go  over  in  that  event,  the  contingency  is 
thus  exprefled  :  <<  My  will  is,  in  cafe  the  fajd  Thomas  Cooke  (hall 
^  die  an  infant^  unmarried f  nnd  without  ijfuey  then  I  give  the 
^  faid  dwelling-houfe  to  U^tiliam  Cooke  and  his  three  other 
**  children/'  Now  if  the  Court  ibould  confine  the  eftates  go- 
ing over  to  a  dying  wthout  ijfue^  they  mud  reje£l  the  words  ♦*  /»- 
fanti  unmarried!*  If  they  (hould  retain  them,  and  read  them 
as  the  counfel  for  the  defendant  contended  they  fhould  be  rcad» 
Tvt.  **  if  he  die  an  Infant,  or  die  unmarried,  or  being  married,* 
<<  die  without  iiTue,'*  this  would  be  in  ef&£l  reading  the  will,  as 
'  liF  it  had  given  the  eftate  over  on  any  oite  of  thefe  fingle  events ; 
of  courfe  upon  the  event  of  his  dying  witliout  iflur :  or  it 
would  be  a  mode  of  reading  it  not  confiftent  with  the  fup- 
pofitton  that  it  was  the  intent  of  die  teilator  at  all  events  to  giv« 
•vcr  the  eftate  to  William  Cooke  and  his  children,  if  Thomas 
Cooke  ihould  die  without  ifiue  \  becaufe  that  modp  of  reading  th« 
will  would  introduce  the  contingency  of  his  marriage,  and  de« 
«cat  the  limitation  over,  ^though  he  lud  no  children.  And  thi$ 
difficulty  will  occur,  whether  you  condrue  the  word  <<  onmar- 
nied"  as  meaning  without  ever  having  been  married,  or  afi 
meaning  not  being  married  at  tlie  time  of  his  death.  The 
.will  certainly  cannot  be  read  as  if  it  had  been,  "  If 
he  dies  an  infant,  or  unmarried,  or  without  iffue  j**  for 
for  then  the  condition  would  be  in  the  dlijunclive  throughout » 
m  which  cafe  the  rule  is,  **  Quod  in  disjaiiftivis  fufficit  alteraia 
partem  effeveram,"  and  if  Thomns  Cooke  had  died  in  his  Infancy 
leaving  children,  the  eftate  would  have  gone  over  10  TnUijg^ 
Cooke  and  his  children^  to  the  prejudice  of  thofe  of  Thsmas , 
which  could  not  have  been  the  intent  of  the   teftatqr.    T!»c 

C  ^73  ]     moft  rational  conftruSion,  we  can  give  this,  will  is  to  conftruc 

:  4.  i^" 


IN  THE  Forty-sixth  Tear  of  GEORGE  Ilh  *7J 

it,  as  Lord  Hnrdnvicie  did  the  dcvife  in  Framlingham  r.  Brandy        \io6* 
3  Atk,  390.,  as  one  contingency ;  viz,  Thomas  Cook^s  dying  an  ifi^        "*    ^ 
font;  attended  with  two  qt4aIiJications s  viz.  his  dyin^,  without     E^gngT-r* 
kavinga  wife  furviving  him-,  or,  dying  without  children.     Had        a^a'nji 
he  left  a  wife,  and  had  died  an  infant,  and  no  children,  the       Cvjon, 
tcftator  might  have  intended,  that  in  fuch  event  the  widow 
fliould  be  benefited  by  taking  her  iharc  under  the  (latute  of  dif- 
tributions  with  the  next  of  kin,  or  that  Thomas  Cooke  (hould  be 
able  to  make  a  teflamcntafy  difpofition  in  hrr  favour :  meaning 
alfo  that  if  he  left  children,  they  (hould  have  the  eftate  in  pre- 
ference to  the  wife  :  and  that  if  he  left  neither  wife  or  childrah 
at  his  death  during  his  minority,  that   William  Cooke  and  his 
children  fliould  have  the  eftate :  but  that  if  he  arrived  at  the  age 
of  21,  he  (hould  have  .a  power  to  difpofe  of  it,  though  he  left 
neither  wife  or  children.     In  putting  this  conftrudion  on  the 
will  the  limitation  will  be  read,  as  if  the  bequeft  had  been  "  to 
Thomas  Cooke  for  life,  and  in  cafe  he  die  an  infant  unmarried 
and  without  iflue,  then  I  give  the  faid  dwelling-houfe  to  WiU 
I'tam  Cooke  and  his  children ;  but  if  Thomas  have  any  children, 
1  give  the  fame  after  his  deceafe  to  his  children.**    Tlie  con- 
tingency upon  which  the  eftate  was  to  go  over  was  to  conflft  of 
three  things,  the  death  of  Tl^omas  Cooke  during   his  infancy^ 
without  leaving  wife,  or  child ;  and  as  William  Cooke  and  his 
children  appear  to  have  been  the  objefts  of  the  teftator's  bounty 
next  to  Thomas  Cooke  and  his  family,  it  would  be  very  ftrange 
to  fuppofe   that  the  teftator  introduced  into  his   will  contin- 
gencies, which  might  defeat  William  Co:ki's  intercft,  without 
an  intention  of  conferring  feme  advantage  on  Thomas  Cooke  j 
and  that  he  meant,  if  Thomas  Cooke  died  an  infant,  leaving  a      t  ^74  3 
wife  and  no  children,  or  fliould  die  after  he  attained  the  age 
of  2f,  that  th:;  limitation  over  fliould  fail,  without  any  advan-  , 

rage  whatever  rcfulring  to  Thomas  Cooke,  And  though  the  dlf-  : 
pofition  of  a  term  to  one  for  life,  with  a  remainder  over,  will 
in  genefal  entitle  the  firft  devifec  to  no  greater  intereft  than  an 
eftate  for  his  life,  if  the  remainder  fliould  not  take  efl^e£i,  and 
the  refidue  of  the  term  will  go  to  the  perfonal  reprefentatives  of 
the  teftator  J  yet  this  rule  will  not  hold,  if  It  appear  that  the 
teftator's  intention  was  to  difpofe  of  the  whole  from  his  exe- 
cutors, which  we  tliink  was  the  intention  of  the  teftator  in  this 
cafe*  And  it  being  admitted  in  the  ftatement  of  the  cafe  that 
the  leflbrs  of  the  plaintifF  are  entitled^  if  the  limitation  to 
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J  8o6.        William  Cooke  ^nd  his  thtce  cbiMren  cannot  tzkc  cffcGt  in  the 

^        events  which  have  happened,  we  arc  of  opinion  that  there  muft 

Et.«7"'  ^  j"dg«^t  for  the  plaintiff. 
egainft  Foftea  to  the  plaintiff. 


ju{iiib.  Payne  ^airjl  Whale. 

Aftcra  war-  TTHIS  was  an  adion  for  moncj  had  and  received,  to  recorcr 

rtnty  of  a  j^^^j^  ^j^^     -^^  ^f  ^  horfe  which  had  been  warranted  found 

poric  as  found  ■      •       .  *. 

the  vendor  in  hj  the  defendant  to  the  plaintiff.     Shortly  after  the  original 

a  fubfequcnt  bai|;ain  was  made»  (of  which  there  was  no  proof  except  by  the 
rS^^^*"v*  '"'^^^9^^"*  converfation,)  and  the  money  paid,  the  plaintiff  ob» 
the  horfe  i»ere  j^^*^  ^*^  ^^  horfe  was  a  roarer  and  unfound,  and  tendered 
Mmfimid  \>2c\i  the  horfe,  and  demanded  his  money :  the  defendant  ad« 

(which  he  nutted  that  he  had  made  the  warranty,  but  dented  the  un- 
tuwiddtake  ii  ^^^^^^^^^y  *"*  *  rcfufcd  to  take  back  the  horfe  or  return  the 
i^iM  Midre*  money  ;  but  told  the  plaintiff  that  if  the  horfe  v^re  unfitund,  hf 
turn  the  money,  would  take  it  again  and  return  the  money.     At  the  tri^l  after  laft 

^Mdonmcnt  '^'^'''^'  ^*""  **  Guildhall  thefe  faOs  were  proved,  and  that  the 
of  the  ori-  horfe  was  a  roarer  and  unfound.  But  it  was  objeQed  on  the 
ginal  con-  part  of  the  defendant,  that  the  adion  was  mifconceived  \  for 
?^*  ^^'  ^^^  ^  queftion  to  be  tried  was  the  unfoundnefs,  which  was 
•  and  ^^  fubjeft  of  the  warranty,  and  could  not  be  tried  in  this  ac- 
though  the  tion,  the  contraA  not  being  refcinded,  but  only  in  a  fpecial  ac- 
horfe  be  on-  ^qq  q^  x\yt  cafe  founded  on  the  warranty.  Lord  Eilenborough 
vendee  mtift  ^  J"  however  then  thought  that  the  fpecial  promife  to  rcfcind 
fue  upon  the  the  contract  and  return  the  money,  if  the  horfe  were  unfound, 
warranty,and  took  this  out  of  the  general  rule  5  and  he  therefore  fullered  the 
ub^afltimDfi^^  plaintiff  to  recover  a  verdift  for  the  amount  of  the  price  paid, 
for  money  -And  in  Michaelmas  term  laft  a  rule  ni(i  was  obtained  for  fetting 
bad  and  le-  Jt  afide  and  having  a  new  trial,  upon  the  authority  of  Power  v. 
^i^^h^ik'  »7//j  (a),  and  JTefion  v.  Dowftes  (/;,  which  cftabliOicd  che  prin- 
the  price*  ciple,  that  where  the  contraA  of  v^arranty  is  ftill  open,  affompfit 
after  a  tender  for  money  had  and  received  will  not  He  by  the  vendee  to  recover 
of  the  hcrfr.    j^^^,]^  ^j^^  ^^^^^  ^f  ^^^  goods  warranted ;  though  in  the  latter 

^  ^'^  ^    cafe  there  was  a  fimilar  promife  to  take  back  the  horfes  war* 

(a)  Cowp.  8t8.  (I)  Do^t^i.  23.    See  alfo  HuB^.  Heightmof 

%  Eajl,  145. 
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ranted^  if  the  plainliff  diiipproved  of  tfaem  and  returned  them  1806. 
within  a  month ;  which  was  offered  to  be  done  but  refufcd.  ^— 
The  cafe  ftood  over  till  this  term,  when  ^^^." 

Qarrvw  and  Marryat  (hewed  caufe  againft  the  rule,  and  re*  .Whale. 
ferred  to  Tofwers  v.  Barrett  (a)«  where  the  contrafl  being  that 
the  plaiDCiir  fhould  pay  10  guineas  for  a  horfe  and  chaife,  on 
condition  robe  returned  if  his  wife  fliould  not  apj^rove  of  it,  he  [  276  ] 
paying  3/.  6J.  a  day  for  the  hire  of  it  \  and  his  wife  not  having 
approved  of  it,  the  plaintiff  returned  it  in  three  cbys,  and  ten- 
dtrred  the  hire  of  it  1  itrwas  holden,  that  he  might  maintain  af- 
fumpGt  for  money  had  and  received  to  recover  back  the  price  paid : 
and  yet  the  wife's  diiTeitt  was  as  much  to  be  tried  in  that  cafe, 
as  the  foundnefs  was  here.  [^Lawnnce  J.  There  the  plaintiff 
bad  an  option  by  the  original  contraA  to  refcind  it  if  not  ap- 
proved of  by  his  wife ;  but  here  it  was  no  part  of  the  original 
contraft  that  the  horfe  was  to  be  taken  back  again  and  the  mo- 
ney returned  if  it  did  not  turn  out  to  be  found.  The  defendant 
only  faid  fo  afterwards,  when  it  was  objeded  by  the  plaintiff 
chat  the  horfe  was  unfound,  the  contrary  of  which  was  infilled 
upon  by  the  defendant.  This  diftinguiflies  the  two  cafes.] 
They  then  endeavoured  to  aflimilate  the  cafes  more,  by  con- 
tending that  there  was  no  evidence  of  the  original  contra£k  but 
what  was  to  be  colledled  from  the  fubfequent  converfation }  and 
that  the  whole  was  to  be  taken  together  as  forming  one  con- 
tra£i,  or  as  evidence  of  what  had  pafled  between  the  parties  in 
the  firft  inftance.  [But  Le  Blanc  J.  faid,  it  was  evident  that 
the  fubfequent  converfation  amounted  only  to  a  recognition  by 
the  defendant  that  he  had  in  the  iirft  inftance  warranted  the 
horfe  to  be  found ;  which  he  dill  infilled  was  found  :  but  being 
preflcd  by  the  objedtion  of  the  plaintiff,  he  then  promifed  if  Jt 
were  unfound  to  lake  it  again  and  return  the  money.]  They 
then  iiiCfted  that  though  the  promife  were  made  at  a  fubfe- 
quent time,  it  had  refereiKC  to  the  original  contradi,  and  was 
incorporated  with  it* 

Erjkine  and  Lowes  in  fupport  of  the  rule.     If  the  defendant 
were  entitled,  as  it  muft  be  admitted  ihat  he  was,  to  off^r  evi-      f  277  J 
dcncc  of  the  foundnefs  of  the  horfe,  ic  is  clear  that  the  contradl 
was  ftill  open  %  and  then  tlie  queftion  could  not  be  tried  in  this 
form ;  but  the  plaintiff  can  only  fue  uppn  th^  fpecial  contraQ^ 

{a)   I  Term  Rep,  133. 
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the  breach  of  which  ht  infifts  upon  on  the  one  hand)  and  the 
defendant  denies  on  the  other.  The  fubfequent  promife  can 
make  no  diflference,  for  it  is  no  more  than  the  law  would  hafe 
implied  if  the  warranty  were  broken.  [Lord  EUenhrof^b  ob- 
ferved,  that  ftrifkly  fpeaking  the  promife  was  not  exaAly  what 
the  law  would  fay  m  fuch  a  cafe  \  for  the  promife  was  to  take 
the  horfe  again  if  unfound,  and  return  the  money ;  but  the 
law  would  fay)  that  the  party  failing  in  his  warranty  ihouU  be 
anfwerable  in  damages.  But  that  it  was  ftill  open  to  the  de- 
fendant  to  contend  that  the  a£lion  (hould  have  been  on  the  fpe- 
cial  undertaking.]  In  Tpwers  v.  BarrdU  by  the  very  terms  of 
the  original  contrail  the  defendant  had-no  option  to  refufe  tak- 
ing back  the  chaife  and  horfe  in  the  event  of  the  wife's  difap^ 
probation.  But  here  tlie  defendant  tnGfted)  as  he  had  a  riglit 
to  dO)  on  his  performance  of  the  original  contradi)  which  he 
never  agreed  to  refcind.  Though  if  the  fubfequent  converfa- 
tion  could  be  confidered  as  amounting  to  a  new  contrad,  the 
objection  would  (lill  remain  that  it  ought  to  have  been  declared 
upon ;  for  it  was  conditional  {a)  \  and  tlie  qucflion  of  found)ief(^ 
wa^.ftill  open  to  be  difputcd. 

Lord  Ellewborough  C.  J.  then  faid,  that  as  the  cafes  ran 
Vfry  near  to  each  other,  and  this  would  give  the  rule  to  many 
others,  the  Court  would  confidcr  of  the  cafe  before  they  gave 
[  278  1  their  opinion  \  as  they  wiflied  to  proceed  upon  fome  foutxl  and 
clear  principle  which  would  not  break  in  upon  eftabliOied  cafes 
Ivhich  had  become  the  hribitual  law  of  the  land,  fuch  as  aflions 
of  this  fort  againfl  ftakeholders,  or  for  returns  of  premium. 
That  if  the  qucftion  were  upon  the  warranty,  there  was  no 
doubt  that  the  adJion  was  mifconceived :  the  only  doubt  was, 
whether  the  promife  to  take  back  the  horfe  if  onfound,  and  re- 
turn the  money,  did  not  make  a  difference. 

His  Lordfhip  now  fliortly  delivered  the  opinion  of  the 
Court. — This  was  a  caufe  tried  before  me  at  Guildbali  to  recover 
back  the  price  of  a  horfe  fold  as  a  found  horfe,  and  which 
proved  to  be  unfound-  It  was  to  be  collected  from  the  evidence, 
that  there  had  been  a  warranty  of  foundnefs  at  the  time  of  the 
original  contraA  of  fale  :  but  in  a  fubfequent  converfatton,  when 
the  plaintiff  obje£led  that  the  horfe  was  unfound,  the  dtfend- 
^ant  faid^  that  if  the  horfe  were  unfound  he  would  take  it  again^ 


(a)  HeyJmg  v.  Hafiin^i^  1  Sa/i.  29. 


and 
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and  return  the  money.  And  it  was  contended  that  the  adion  l8o5« 
for  money  had  and  received  would  not  liei  upon  the  authority  — 
of  Potutr  V.  Wills^  dnd  Wefton  v.  Downesy  becaufe  this  waa  no  ."J 

other  than  a  mode  of  trying  the  Warranty,  which  could  o^ily  be  Wm alL 
by  a  fpecial  adion  on  the  cafe.  It  had  occurred  to  me  at  the 
trial,  that  the  defendant,,  by  means  of  his  promtfe  to  return  the 
money  and  take  back  the  horie  if  it  were  utifound,  had  placed 
himfelf  in  the  fituation  of  a  ftakeholder^and  therefore  that  oa 
proof  that  the  horfe  was  unfound  he  was  to  be  canfidered  as 
holding  the  money  for  the  ufe  of  the  piaintiff.  But  upon 
further  confideration  I  am  cleariy  fatisfied  that  that  promife  .did 
not  difcharge  the  original  warranty*  and  that  the  party  cent* 
plaining  of  the  breach  of  that  warranty  mud  ftill  fue  upon  i|« 
The  fecond  converfation  is  not  to  be  oonfidered  as  an  abandon- 
ment of  the  original  warranty,  the  performance  of  whi<^ 
the  defendant  ftill  infilled  upon ;  but  ratlier  as  a  declaration  r  ^%q  .% 
that  if  the  warranty  were,  (hewn  to  be  broken^  he  woidd  do 
that,  which  is  ufually  done  in  fuch  cafes,  take  back  the  horfe 
and  repay  the  money.  Then  where  any  queftion  on  the 
warranty  remains  to  be  difcufled,  it  ought  to  be  ib  in  a  (bape 
to  give  the  other  party  notice  of  it,  namely,  in  an  aflion  upoa 
(he  warranty, 

Nonfttit  to  be-enteitiL 


&oQ 


279 


CASES  IN  HILARY  TERM 


Fth,  nth. 


Ro£,  on  the  Demife  of  Charles  Prideaux  Brune, 

Clerk,  againji  Rawlings. 


Where  J, 
teniDt  for 
life,  with  a 
limited 

£0i^0f 
»fing»  re<^ 
ferving  the 
mciciit  renti 
received  a 
letter  from 


17289  con* 
Ujning  a 
minute 
aKOOunt  of 
the  tcnantt 
and  rcatt  of 
the  eftate» 
rhich  letter 


YN  ejedtnent  for  certain  lands  in  the  pariOi  of  Padflo^  in 

Cdrfiwallf  the  leflbr  of  the  plaintiflT  produced  a  deed  of  fet- 

tiement  of  1728,    whereby    the  lands  in   qtieftion,    among 

others,  were  fettled  on  Edmund  Prideaux  the  elder  for  Hfc,  re- 

maiftder  to  Edmund  Prideaux  the  yotmgery  for  life,  remainder  to 

Humphrey  Prideaux^  eldefi  (on  of  J?.  Prideaux  the  yonngcr  for  life, 

remainder  to  his^frj^  and  other  fens  in  tail  male ;  and  the  leflbr  of 

die  plaintiff  was  the  6rft  tenant  in  tail  under  that  fettlement. 

a  cooDdentu  jj^  Prideaux  the  elder  died  foon  after  the  fcttlcment  made  in 
■gcot  w 

lyat.     E,  PridemiX  the  younger  fucceeded  him,  and  died  m 

1 745  i   when   Humphrey  Prideaux  came  into  poflTeffion,    and 
continaed  fo  tilf  his  death  in  1793,  ^I^ofe  eldeft  fon,  the  leflbr 
of  the  plaintiff,  then  came  into  poffisffion.  The  *  fcttlement  con- 
tained a  leafing  power,  whereby  any  tenant  for  life  was  enabled 
"  from  time  to  time,  by  indenture  under  his  hand  and  fcal,  to 
dictepanrfor  ****ke  grants,  Icafes,  or  demifes,  of  or  for  all  or  any  part  or 
life  iodorfed     parts  of  the  dcmefne  lands,  whereof  he  fiould  be  in  the  a£tuai 
Aparuemw  poflfefljon^  fo|.  any  term  of  years  not  exceeding  ai  years,  ox  fur 

&c.  and  *  '^^  ^i/^  ^^  ^^^^  °^  *"y  *^"^>  ^^^»  ^^  thrtt  perfon  oe  perfons,  f9 
handed  down  as  no  greater  ejlate  tlian  for  three  lires  be  at  any  one  time  in 
^  •'  being  in  any  part  of  the  premifcs,  and  fa  as  the  ancient  yearly 
tenant  for  ^^^  ^^  ^  propoitionable  part  thereof  be  referved/'  Tlic  de- 
life,  who  had  fendant  claimed  under  a  leafe  of  the  premifes  for  g^  years  de- 
n  like  limited  termmable  on  three  Uycs  (ftill  extant),  granted  in  1778  by 
£aW^by  Humphrey  Prideaux,  the  laft  tenant  for  life  under  the  fettle- 
whom  it  was  ment,  defcribed  as  the  eaft  part  of  a  tenement  called  Trewihan^ 
atfo  vrefenred  at  the  yearly  rent  of  14s.  with  a  heriot  of  the  beft  beaft,  or  jA 
Md  naMea  j^^  ^j^^  fame,  on  the  dropping  of  each  life ;  which  leafe  was 

amongft  the     contended  by  the  prefent  tenant  in  tail  to  be  void  as  not  pur- 

mnnimentt  of 

tiic  eftate  to  the  fi'-ft  tenant  m  tail;  held  that  fach  paper  was  evidence  fer  the  teaaol 
ia  tail  agatnft  a  Icflec  of  B.,  in  oider  to  ihew  that  the  rent  reserved  by  J?.»  the  tenant 
for  life,wa8  left  than  the  amciaU  rent  which  was  rcferved  at  the  time  to  which  fnch  pa* 
per  referred ;  the  paper  having  been  accredited  by  the  then  owner  of  the  eftate,  who 
ftid  the  means  of  knowing  the  fad,  and  who  had  an  inteitft  the  other  way*  vis.  to 
dimiaifli  the  rent  in  order  to  increafe  hit  6ne  upon  renewal  under  the  power.  And 
held  aife  that  cntriM  by  ^.,  the  tenant  for  hff ,  in  his  book  of  the  receipt  of  the 
rent  to  the  amooot  ftatcd,  were  alfo  evidence  of  the  (ame  h&.  . 
^[  280  ]  fuant 
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fkiant  to  the  power*  in  as  much  as  (inter  alia)  the  nncieni  yearly        tBc6. 

rent  was  not  rcfervcd.     And  to  prove  it  his  attorney  was  called  ■ 

as  a  witnefs;    who  produced)  firft,   a   paper  writing   found    j^gj^yu,. 

aroongft  other  papers  and  muniments  relative  to  the  eftate  io       agmm^ 

fcttlement  at  the  manfion-houfe  of  the  leflbr.    This  paper  Ejlvliusu 

purported  to  be  a  letter,  dated  in  January  1728,   from  one 

Hobart  to  Edmd,  Prideaux  the  younger,  named  in  the  fettlc- 

ment,  then  refidcnt  in  the  Chfe  at  Nortuich,  where  it  was  dt- 

refled  to  him }   and  on  the  outfide  was  indorfed  "  Jan.  a,^th 

"   X  728-9.   From  Hobart,  a  partuular  of  my  eft  ate  in  Comwalt*"' 

Tlie  contents  of  the  letter  were  as  follows :  <<  Manerium  4^ 

<<  Padflow.    Conventionary  rents  due  yearly  to  Edmd.  Prideaux 

*«  £f(]/'    {^Then  followed  a  long  lid  of  names  of  tenants,  an4 

fheir  tenements,  with  the  amount  of  their  feveral  rents,  conti^ 

Dued  in  line,  extending  through  the  whole  of  the  firft  and  par^     [  l8t  ] 

of  the  fecond  (ide  of  the  letter ;  after  which  ibllows] 

*<  Hond.  Sir — You  have  here  inclofed  an  account  of  all  thu 
yearly  rack-rents,  which  are  payable  quarterly,  and  the  value  v 
of  the  wood  and  cafualties  with  the  rents,  according  as  mj 
deceafed  matter  and  myfelf  computed  it  coraaiunibus^nnis : 
and  you  have  likewife  an  account  orall  the  conventionary  rents 
fct  at  leafe  for  three  lives,  both  of  the  manor  of  Padftov)  and 
Ht^on^  with  the  two  out-leafes  in  Launcefton  and  &•  Stephen*!  s 
the  which  J  hope  will  be  fatisfadlory  to  you.  Here  are  on  the 
place  feveral  things  which  you  cannot  well  be  without,  and 
Madam  G^yffn  and  her  fon  are  very  willing,  as  they  faid,  that 
you  (hQuld  have  them  at  a  reafonnble  value  ;  viz.  two  ricks  of 
hay,  fi$  hhds  of  beef,  &c.  with  other  fmal!  things,  and  I  de- 
fire  to  know  whether  the  books  are  yQurs  or  the  executors. 
I  am,  honpqred  Sir,  &c. 

PadftoWi  25  th  y*2//.  1728-9.  St e.  Hobart  J* 

(Tlien  follows,  on  the  third  fide  of  the  letter)  *'  January 
1728-9.  An  account  of  the  edates  fet  at  a  yearly  rent 
within  the  parifli  of  Padjlonv^  belonging  to  Edmd.  Prideaux 
£fq.  (under  which  is  a  lift  of  the  names  of  the  tenements  in  one 
column,  of  the  tenants  in  another,  the  covenants  for  years  in  ar 
third,  the  years  iinexplred  in  a  fourth,  and  the  rents  in  a  fifth. 
Amongft  which  are^  thefe  two  items ;  the  fifft  of  which  was 
contended  to  be  the  premifes  in  queftion) 


'^  Part  of  Trevethanf 
M  Another   part  of 

Tre^han^ 


Join  Hel/yoTt 


ai 


20 


£h 


12  5 


Malady  Spear^ 

(the  whole  amount  of*  thefe  ladl  mentioned  yearly  rents  arc 

942/. 
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1806.        p4^f.  9/.)     The  fame  witnefs  alfo  produced  an  account-book 
—         of  Edmd.  Prideaux  the  younger,  found  in  the  fame  place  as  the 
1^"*         letter,  in  which  were  the  follovirinj(  ♦entries  :  "  John  HcUyar^ 
agatnft        /*'*  ?/"  Trcvcthan, /?r  21  ytars  from  Michaelmas    1727,  per 
Kavlimgs.  annum  14/. — chared  all  to   Michaelmas    1734*'*     Then    foU 
♦r  3g2  J    lowed  various   entries   of  fums  recciTcd  by  Edmd.   Prideaux 
die  younger  from  John  Hellyar  in  refpe^l  of  the  rent  of  14/. 
and  concluding    with   «  Total   to  Michhelntts    1738,     14/." 
Another  entry  was  **  Sept,  29th  1726,  demifed  to  Malachy  and 
Thomas  Spear  two  fieldsi  the  weft  part  of  Trevethan^  for  7  years, 
J  a/,  f/."    Then  followed  entries  of  receipt  of  rent  from  thefe  te- 
nants at  that  rate  down  to  Michaelmas  1733:  and  then  <'  July  29th 
1735,  demifed  the  weft  part  of  Treveihan  to  /f.  Williams  for 
14  years  from  Michaelmas  1735,  12/.  5/.**  from  whom  an  ac- 
count was  in  like  manner  kept  of  receipts  of  rent  to  MichaeU 
miai  1 741*    The  indorfement  on  the  letter  and  the  entries  of 
Ac  receipt  o^  rent  from  the  tenants  were  offered  in  evidence  as 
m  recognition  of  E,  Prideaux  the  younger,  tenant  for  life,  by 
whom  they  were  made  {a\  that  the  yearly  rent  of  the  tene- 
ment in  queftion  was  truly  defcribed  in  the  letter  addrefled  to 
him,  and  that  both  the  letter  and  the  entries  in  the  books  prC'* 
fenred  amongft  the  muniments  of  the  eftate  by  the  fucceOiTe 
Owners  of  it,  and  tranfmitted  from  one  to  the  other,  were  eri- 
dence  of  the  fad,  even  as  againft  the  defendant,  who  claimed 
under  the  laft  tenant  for  life,  that  the  ancient  rent  of  the  prc- 
Biifes  in  quefticHi  was  14/.  and  not  14/.,  which  latter  was  the 
rent  referved  under  the  defendant's  leafc.    To  this  i^  was  an* 
I  *'3  J      fwered  by  the  defendant's  counfel,  that  the  letter  in   queftion 
amounted  to  no  more  than  hearfay  eridence  from  a  ftranger  of 
a  fad  of  which  there  muft  be  better  evidence.    That  the  writer 
of  it,  fuppofing  him  to  ftand  in  the  relation  of  a  fteward  to 
Edmund  Prideaux  the  joungety  which  did  not  appear,  muft  have 
obtained  his  information,  if  accurate,  from  the  counterparts  of 
the  leafes ;  which  were  the  beft  evidence,  and  might  have  been 

(a)  The  proof  of  this  was  by  comparing  the  hand-writing  of  the  in- 
dorfcment  and  entries  wnb  the  hand-writing  of  the  Signature  of  £« 
Jhideaax  ike  younger  to  the  deed  of  fcttlement.  The  (ame  proof  was 
again  admitted  by  Le  Blanc  J.  at  the  (ecood  trial  before  him  at  Lrnrn^ 
feJUm  Spring  afEies  1806,  who  faid  that  at  this  diftance  of  tioie  no 
better  evidence  of  the  fa6i  than  comparifon  of  hands  could  be  obtaineii, 
and  that  he  bad  no  doubt  it  was  propor  to  be  received*  Thert  was  a 
verdid  for  the  pUiotiff  on  the  fccond  tiia!* 

produced  % 
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|>roduced ;  and  that  the  paper  not  binding  himfelf  by  the  ac«        rBo6# 

knowledgmcnt  of  the  receipt  of  rent,  which  would  have  been        • 

cridcnce  againft  himfelf,  and  a  pledge  of  hk  accuracy^  it  did      •  ni^u,,- 
not  fall  within  any  of  the  cafes  where  ftewards'  accounts  had       i^^un/i 
been  received   in  proof  of  fuch  a  fad);  againft  third  perfons*    Rawlimci* 
That  the  indorfement  of  £.  P.  the  younger,  to  whom  it  was 
a^drelTed,  did  not  (hew  that  he  had  adopted  the  ftatement,  but 
merely  that  fuch  a  letter  had  come  to  his  hands.     But  that  at 
any  rate,  if  it  were  evidence  againft  him,  yet  the  fubfeq)iienc 
tenant  for  life,  by  whom  the  defendant's  leafe  was  granted, 
who  claimed  as  a  purchafer,  and  between  whom  and  £•  P* 
there  was  no  privity  of  eftate,  could  not  be  bound  by  the  latter's 
acknowledgment.     Thereupon  the  plaintiff  was  non-fuited. 

In  Michaelmas  term  laft  a  rule  nifi  was  obtained  for  fetting 
afide  the  nonfuit  and  having  a  new  trial,  on  the  ground  thai 
the  evidence  of  the  letter  and  of  the  entries  was  improperly 
rejefied.  They  were  faid  to  be  family  muniments  handed  down 
with  the  eftate  from  one  owner  to  anpther,  in  which  all  the 
tenants  for  life  were  interefted,  and  preferved  as  fuch  by  each 
of  them  in  fucceflion :  and  they  were  compared  to  expired 
leafes,  which  though  granted  by  former  owners  were  evidence 
for  fubfcquent  purchafers  of  the  title,  poflcfTion,  and  identity 
of  the  property  fo  leafed.     On  a  former  day  in  this  term, 

Burrougb  and  Eajl  flicwed  caufe  againft  the  rule.  As  to  the  r  284  Tj 
letter  from  Hobart^  it  does  not  appear  that  he  was  fteward  of 
the  eftate  at  the  time  to  the  perfon  to  whom  it  was  addrefTed  i 
it  is  rather  to  be  collected  from  the  contents  that  he  ftood  in 
that  relation  to  the  prior  owner,  for  he  fpeaks  of  his  late  mafter ; 
he  was  therefore,  for  aught  appears,  a  ftranger  to  the  eftate  ;it 
the  time  of  writing  the  letter,  and  as  fuch  had  no  peculiar  duty 
to  difcharge  in  acquiring  or  giving  more  accurate  information 
than  any  other :  and  no  greater  authenticity  was  given  to  th^ 
contents  of  the  letter  by  the  indorfement  of  the  then  tenant  for 
life  than  they  were  intrinGcally  entitled  to;  it  amounted  to  no 
more  than  an  acknowledgment  of  his  having  received  fuch  % 
letter ;  nor  unlefs  the  paper  be  evidence  per  fe  can  the  preferva* 
tion  of  it  with  the  title  deeds  of  the  eftate  make  it  evidence.  It 
has  never  been  confidered  that  the  owner  of  an  eftate  admits  the 
truth  of  every  letter  and  paper  preferved  amongft  his  muniments. 
Then  as  to  the  paper  itfelf,  it  is  no  more  th.an  a  parol  declara- 
to  made  by  a  former  fteward  of  the  eftate  to  the  then  owx>er, 

as 
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t8o(S»       as  to  what  was  the  amount  of  the  ancient  rent  of  a  certain  part 

""■^*         of  the  eftate  ;  which  would  not  have  bound  even  the  then  te- 
•  BfuTHi     ^^^^  ^^^  ^^^^*  *"^  much  lefs  a  fubfequentone  claiming  as  a  pur- 

a^ahft  chafer.  The  fteward  muft  have  colleAed  this  information*  if 
Faimlings.  true,  from  the  counterparts  of  the  leafes,  which  were  the  beil 
evidence  of  the  fa£J:i  and  ought  now  to  have  been  produced,  or 
their  non-produAion  at  leaft  accounted  for  before  fecondary  evi- 
dence could  be  admitted.  This  goes  far  beyond  any  of  the  decided 
cafes.  The  general  rule  is  that  res  inter  alios  afta  is  not  admif- 
fible  in  evidence.  The  exception  has  never  yet  been  carried 
ibrther  than  to  admit  the  zSt  of  a  third  perfon,  a  (Iranger  to 

r  ^^S  1     ^^  parties  in  the  caufe  after  his  deceafc,  as  evidence  of  a  h& 
fuppofed  to  have  been  within  the  peculiar  cognizance  of  fuch 
third  perfon  at  the  time,  where  by  fuch  afl  he  charged  himfcif 
with  fome  burthen  or  debt,  which  gave  another  a  right  of  a£tion 
againfl  him  ;  or  admitted  a  h&  which  went  to  deflroy  his  own 
primi  facie  claim,  land  therefore  had  an  intereft  againfl  the  de« 
claration  or  admiffion  of  the  h3L,    This  it  is  which  gives  an 
authenticity  to  the  evidence  ;  for  it  is  to  be  prefumed  that  no 
man  would  charge  bimfelf  with  any  debt  or  burthen,  or  dif- 
charge  another  from  any  apparent  claim  of  his  own,  unlefs  he 
had  reafonable  means  of  information  to  fatisfy  hiipfelf  of  the 
.    truth  of  it,  and  feh  himfcif  bound  in  duty  and  confcience  to  de- 
clare it.    Upon  this  ground  flewards'  accounts,  wherein  they 
charge  themfehres  with  the  receipt  of  money  for  their  matters, 
have  been  admitted  as  evidence  of  fuch  receipt  on  the  account 
therein  fet  forth.     But  in  this  cafe  Hobart.  the  writer  of  the 
fetter,  does  not  charge  hirofeif  at  all ;  he  had  therefore  no  in- 
terefl  at  flake  either  in  acquiring  accurate  information  of  the 
fain,  or  in  making  the  communication  truly,  as  he  would  have 
ha^  if  his  own  intereft  had  been  involved  in  the  confequences  of 
•     of  it.     All  the  cafes  where  evidence  of  this  fort  has  been  ad- 
mitted go  upon  this  ground.     In  Warrtn  v.  Grenvitte  (a),  the 
principal  ground  of  the  decifion  was  the  prefumption  arifing 
from  length  of  time  and  pofielBonA  aided  by  the  acknowledge- 
ment of  the  receipt  of  the  money  by  the  fcrivencr  who  prepared 
the  furrender  annexed  to  his  bill,  whereby  he  did  away  his 
own  claim  for  the  amount.     And  in  Barry  v.  Beibington  {h)i 

(a)  a  ^tra.  1 129.  and  S.  C,  in  Gogdui/e  «•  Tbr  Dvh  tf  CboRdu^ 
2  Bvrr.  1072,  5.  (i)  4  Term  Rtf.gl^, 

and 
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md  Sttad  r*  Htaton  (a)»  accounts  deliVered  were  admitted  at 
evidence  of  the  right  in  which  the  fums  were  received)  where- 
with the  parties  making  fitch  accounts  charged  themfelves  to 
their  refpe£bive  employers.    On  the  other  hand,  evidence  of 
this  fort  ha$  always  been  rejeftcd  where  the  third  perfon  mak- 
ing the  account  or  entry  did  not  charge  btmfclf  or  difcbargc 
another ;  as  in  Outrum  v.  Morewtod  {b)  and  Calvert  v.  ArchU^ 
foop  rf  Canttrhury  {c).    The  true  ground  on  which  cpunterparts 
of  old  Icafes  (for  it  is  the  counterparts  and  not  the  leafej  them« 
felves  which  are  properly  evidence  for  the  owner)  are  evidence 
of  title  and  poflefllion  is  the  fame  \  the  tenant  executing  foch 
counterpart  thereby  binds  himfelf  for  the  payment  of  rent  and 
performance  of  covenants  to  his  landlord,  which   it  mult  be 
prefumed  he  would  not  do  without  having  firft  fatisfied  himfelf 
of  the  fad  at  lead  of  his  landlord's  pofitiOTion  of  the  premifes^ 
and  his  ability  fo  put  him  in  poflefiion ;  and  this  is  an  acknow* 
ledgment  by  the  tenant  of  his  landlord's  title,  and  goes  in  dero- 
gation of  the  title  of  the  ttnant  himfelf,  which  bis  pofTeffion 
would  piima  facie  import.     It  is  material  to  obferve  alfo  that  in 
all  thefe   cafes  the  accounts,  entries,  or  leafes,   whereby  the 
prtics  making  them  refpe£lively  charge  themfelves,  are  not 
made  for  themfelves,  to  be  produced  or  withheld  as  may  bed 
fuit  thrir  own  purpofes  afterwards,  but  derive  their  authenticity 
and  force  from  the  confidcration  that  they  are  documents  de«- 
livered  info  the  hands  pf  thofe  who  have  an  adverfe  intereft  to 
enforce  againft  them,  of  which  the  documents  themfelves  fur- 
nlfli  evidence  againft  the  framers.     The  fame  objections  apply 
with  at  lead  equal  force  againd  the  admiflfibility  in  evidence  of 
the  entries  made  by  the  former  tenant  for  Jife  of  the  receipt  of 
rent  for  thefc  premift^s  from  the  then  Icflee  :  they  were  merely 
private  memorandums  of  his  own,  not  meant  to  be  put  into 
the  hands  of  his  leflee,  who  might  avail  himfelf  of  his  admilTion 
that  the  rent  had  been  paid  \  and  he  might  have  fupprefledthem 
at  his  pleafure.     And  the  cafe  of  Outram  v«  Morewood  is  di- 
rcclly  in-point  againft  the  admiflibility  of  fuch  entries  to  prove 
any  right  in  the  owner  who  made  them.     If  it  be  faid  that  this 
was  evidence  againft  himfelf  to  limit  his  own  power  of  leafing, 


.i8o6« 

Ros 
d.  Brums 

axoinjt 
RawlikOI. 


C  »87  3 


(a)  4  Term  Rep.  669.  and  vide  alfo  Harpur  v.  Brook,  T.  I4  Geo.  3* 
I  Wooddef  332.  and  a  Bac,  Ahr.  637. 

{h)  5  Term  Rep,  121.  (^  2  E/p-  N.  P.  Ca/.  646. 

it 
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t866.      It  18  to  be  oUened  diat  at  the  tkne  of  the  entries  nude  Ae 
-  {Keoiifes  bad  been  leafed  out,  and  whatever  nitereft  the  tenant 

i.  BauMB     ^  ^^  might  have  had  befoie  any  leali^  grated  to  lower  the 
^po^       rent  in  order  to  inci^fe  the  fine,  yet  after  the  fine  paid  and  the 

Rawi^iiioi*  leafe  granted  his  intereft  would  be  the  othrr  way.  After  all, 
die  RX>ft  which  it  can  amount  to  is  an  admiffion  by  £•  Prideaux 
the  yoongery  the  former  tenant  for  life,  that  the  rent  of  thefe 
premiles  at  that  time  was  14^  a  year:  but  hb  admiffion  is  no 
evidence  agatnft  the  defendant  who  claims  from  Humphrey^  a 
fttbfequent  tenant  for  life,  who  claimed  as  a  purchafer;  there 
betig  no  privity  of  eftate  between  them.  And  the  queftion 
Ss»  what  was  the  ancient  rent  at  the  time  of  the  power  created, 
by  which  muft  be  underftood  the  ancient  convefOisnarj  rent  \ 
and  that  cannot  be  proved  by  (hewing  what  was  the  rack  rent  re-> 
^ferved  under  a  leafe  then  recently  granted  in  the  time  of  E.  P. 
the  younger,  the  fecond  taker  for  life. 

The  Selickcr^Genera/,  Lens  Serjt.,  and  Dampief,  in  fupport  of 
the  rule,  (after  a  (hort  attempt  which  was  afterwards  abandon* 
td,  to  maintain  that  the  onus  proband!  lay  on  the  defendant  to 
Ihew  that  the  rent  referred  was  the  ancient  rent,  in  order  to  fhew 

^  288  3  that  it  was  a  leafe  within  the  power),  relied  principally  on  this, 
that  the  letter  of  Hobart  purporting  to  be  that  of  a  ftcward, 
(which  was  fufficient  for  the  purpofe),  adopted  and  recognized 
as  it  was  by  the  indorfement  of  Edmund  Prideaux  the  younger 
then  tenant  for  life,  and  placed  nmongft  the  muniments  of  hia 
eftate,  and  his  entries  in  his  book  of  the  receipt  of  rent  for  the 
tenement  in  queftion,  both  which  were  preferved  by  Humphrey^ 
the  fucceeding  tenant  for  life,  amongft  the  muniments  of  the 
eftate,  amounted  to  an  acknowledgment  by  the  former  tenant 

\  for  life  againft  his  own  intereft,  that  the  ancient  rent  was  14/. 

a-year ;  every  tenant  for  life  being  intereftcd  to  reduce  the  rent 
as  low  as  poffible,  in  order  that  he  might  get  a  larger  fine  for 
renewal.  That  this  was  not  a  declaration  by  a  mere  ftranger  to 
the  eftate,  but  by  one  who  ftood  in  the  fame  relation  to  it  as  the 
party  from  whom  the  defendant  claimed,  and  had  the  fame 
intereft  againft  the  acknowledgment  made  by  him  \  and  he  had 
acted  upon  it  by  the  receipt  of  rent  in  conformity  with  the  rental 
given  to  him.  That  this  difii:red  from  Outram  v.  JIorewo$d, 
where  the  afis  of  a  mere  ftranger  to  the  eftate  iof  the  parties  in 
die  caufe  were  oflFercd  in  evidence  :  whereas  this  was  a  queftion 
wUch  equally  afieAed  the  intereft  of  all  the  tenanu  for  life  1 

it 
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i(  did  nt  fall  thereforc  within  the  objeAion  of  re»  inter  alios  x  8otf« 

afta.    That  counterparts  of  Icafes  were  but  the  afts  of  parties  •— — 

conncfVed  with  the  (amc  cftate,  which  were  evidence  agamft  ^  B^y^t 

third  pcrfons,  agamfi 

^                                      Cur.  adv.vult.  RAWLmos. 

Lord  Ellsnbokough  C.  J.  now  dclirered  the  opinion  of  the 
Court  to  this  efeft. 

As  to  the  admiffibility  in  evidence  of  the  paper  fubfcribed  by 
Hohorty  which  was  found  by  the  attorney  for  the  leflTor  of  die  [  289  J  v 
plaintiff  amongft  the  muniments  of  the  eftate,  and  which  ap- 
peared by  the  contents  of  it  to  have  been  virritten  by  a  pevfon 
having  an  intimate  knowledg;e  of  the  property,  who  was  in  the 
confidential  employment  of  the  perfon  to  whom  written^  and 
lelative  to  all  his  eftates  in  Comtua/Ij  of  which  that  of  Trfviiba0ff 
put  down  as  at  a  rent  of  14/.  per  ann.,  was  one,  aiid  which 
paper  appeared  to  have  been  continued  by  the  (iicceffive  owners^ 
of  the  eftate  amongft  their  muniments ;  it  is  to  be  obferved, 
that  the  perfon  to  whom  it  was  addrefled,  and  by  whom  it  ilkras 
fo  prefervcdt  was  one  who  was  only  tenan^fer  life,  with  a  leaf* 
ing  power  for  2 1  years  or  three  lives,  upon  condition  (inter' 
alia)  of  referving  the  ancient  rent :  and  the  queftion  is,  whether 
as  againft  him  or  any  other  who  was  under  the  reftriAions  of 
the  &me  power,  thn  paper  was  not  evidence  of  the  amount  of 
the  ancient  rent  ?  The  contents  of  the  paper  were  adverfe  to 
'  the  title  of  the  perfon  who  bad  poflcffion  of  it :  it  dtminiAed 
his  Imerbft  in.  the  fine  on  renewal,  in  the  fame  proportion  as  it 
raifcrd  the  rent  to  be  referved.  The  paper  was  written  by  a 
confidential  agent  at  lea  ft,  though  it  does  not  appear  that  he 
was  the  hnmediate  fteward  of  the  eilate  at  the  time,  but  cer^ 
tainly,  as  the  contents  (hew,  by  one  who  had  an  intimst^ 
knowledge  of  it ;  and  it  was  in  fome  degree  recognia^ed  as 
authentic  by  the  then  owner  of  the  eftate,  the  tenant  £op  ]i£e$ 
by  this  indorfem?nt  written ^upon  it;-—**  From  Hobart^.u  pan 
ticuiiir  of  my  eJiaU  in  Coniwall  i*'  thereby  importing,  that  the 
writer  bore  the  degree  of  relation  to  the  eftates  and  thcii 
Owner,  which  he  purports  to  do  on  the  face  of  the  paper,  and 
that  the  owner  confidered  the.  paper  as  an  aAual  particular  of 
his  eftates.  The  queftion  then  is,  whether  this  declaration  of 
the  then  tenant  for  life  fO  circumftanced,  (for  itjs  to  be  con* 
fide^d  only  as  a  declaration  by  him,)  as  to  the  e|[ift\ng  rent  of     [  190  2 

Vol.  VII.  Q  the 
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« 

1 806.       the  tenement  in  queftion,  be  evidence  of  that  fa£k  agamil  a 

"  fttcceeding  tenant  for  life  of  the  eftate  having  a  Cmilar  limited 

d  Bkuke     P^^"^^  ^^  leafing,  referving  the  ancient  rent,  who  claimed  as  a 

againji       purchafer ;  for  if  he  had  derived  title  from  the  former  tenant 
Rav LINGS,   for  life  by  whom  the  indorfement  was  /nade,  the  cafe  woald 
have  been  quite  ckar.     And  we  think  it  is  alfo  evidence  againft 
the  defendant  who  claims  from  a  fucceeding  tenant  for  life.   It 
appears  that  the  former  tenant  for  life,  by  whom  the  paper  was 
thus  accredited,  was  not  only  difinterefted  in  refpci^  of  the  par- 
ticular fa£l  of  the  then  exifting  rent,  but  that  he  had  an  intercft 
the  other  way,  to  diminifli  the  amount  of  it.    Then  at  this  dlf- 
tance  of  time,  with  the  means  of  knowledge  which  he  had  of 
the  fai^,  and  his  intereft  in  (declaring  it  the  other  way,  we  think 
tjiat  his  declaration  is  evidence  of  the  i^6t  to  go  to  the  jury. 
There  are  feveral  inftances  in  the  books  where  die  declara- 
tion of  a  perfon  having  knowledge  of  a  fa£t,  and  no  intereft  to 
i^lfify  it,  has  been  admitted  as  evidence  of  it  after  his  death. 
Thus,  the  written  memorandum  of  a  father  as  to  the  time  when 
his  child  was  bom  has  been  received  to  prove  when  the  Infant 
would  come  of  age,  and  tliat  he  was  in  izBi  under  age  at  the 
time  of  making  his  will  {a) .     And  yet  the  mod  that  can  be 
faid  for  fuch  evidence  is  the  peculiar  means  of  knowledge  of  the 
b£k  by  the  father,  and  the  abfenqe  of  all  intereft  in  him  at  the 
time  of  the  memorandum  or  declaration  made  to  falfify  the  truth 
in  refpe^  to  it«    So  an  entry  of  the  recdpt  of  ecclefiaftical  dues 
in  the  books  of  a  deceafed  re&or  is  evidence  for  his  fucccflor  {h)  \ 
[  291  ]     which  muft  alfo  be  upon  the  fame  groimd  of  an  abfence  of  all 
intereft  to  mif-ftate  the  fa£l  in  the  re£kor  making  fuch  entry, 
which  could  not  poflibly  be  evidence  for  himfelf.    Now  this 
piqier  might,  if  it  had  ever  met  the  eye,  have  been^  ufed  ad- 
verfely  to  the  former  tenant  for  life  by  whom  it  was  authentic 
cated,  and  could  not  have  been  evidence  in  his  favour :  he  could 
not  therefore  have  had  any  undue  inotive  for  preferving  it.     In 
like  manner  ancient  deeds  {c)  proved  to  have  been  found  amongft 
deeds  and  evidences  of  land  maybe  given  in  evidence,  although 

•  {a)  Herbert  v.  Tuckal^  T.  Ray.  84. 
.    (^)  Anon.  Bunh.  46.  180.  and  %  Vef*  45. 

(c\  Vide  l^  Fin.  Abr.  84.  tit.  Emdaue,  (A),  (B),  5.     Anaeid 
Deeds f  pL  7.  cites  *truper  Pms^  220.  24  Car.  A  R* 

.        .        the 
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the  execation  of  them  cannot  be  proved :  and  the  reafon  given 

isi  "  that  it  is  hard  to  prove  ancient  thingSy  and  the  finding 

them  in  fuch  a  place  is  a  prefumption  they  were  fiurly  and  ho- 

neftly  obtained^  and  referved  for  ufc,  and  are  fret  from  fuffiam       a»amlt 

of  ij/bone/ly^*    The  paper  therefore  having  been  found  amongft    Rawlimgs. 

the  muniments  of  the  family,  accredited  by  one  who  could  not 

have  ufed~  it  in  his  own  favour,  and  preferved  by  him  and  by  the 

fucceeding  tenant  for  life,  againft  whom  it  might  have  been 

ufed  adverfely  ;  we  think  that  it  was  evidence  to  be  left  to  the 

jury  of  the  amount  of  die  ancient  rent  at  the  time  it  bears  date. 

And  upon  the  fame  grounds  we  think  that  the  entries  in  the 

book  of  the  receipt  of  rent  made  by  the  fame  perfon  were 

alfo  evidence  of  the  fa£l,  which  ought  to  have  been  fubmitted 

to  the  jury. 

Rale  abfolute* 


J     • 


»     r  •  ■    »      •    ■» 


f 


*> .  ^ 


J 


«  «     *  • 


.1 


t         >  • 


Qj» 


The 


2ft  CASES  n  UlLAKT  TESJf 

tyA. 


Tm'/^       The  Zixc  tjgoiK^  Iht  ^       '(Tiiifii  «f  dw  Caut 


p«ju»u«e 


It  ir^^Bu^  «Lat  '^l  *HIS  V2f  a  rale  tjpoc  tLtfc  oonmiifiaBen  tD  ihcv  cssk 
%^^l4>rU^  ^  J  faaoidaJiNU  {L:>Gld  cot  i£nc  c:>mm2rif'n:g  t^cn  » 
AM  tiCk  t*^       ^^^  itujome  a  £Jt  iniiiiuxcd  ia  tLdr  Cont  of  Bcgrftg  bj 

tbe  Chambalaia  of  Ltmdon  a^axnH  /^  jBati^  TIk*  olfc^  t£ 
dbt  foix  va&  to  TOCortM  fico-  tfac  nib  of  toe  corpontioo  of  IimmHm 
tt^t^t^*  tbe  iaai  of  40/^  the  amsal  <latj  opoo  the  defendant  BaH^  «s  a 
f%f  broker^  wlucii  u  dhodod  bj  the  fiat.  6  ^nr.  e.  i6.  /  4.  «d  fce 
^vtf  fttd  to  cbe  Chafnbrriajn  for  tbc  nfc  of  the  cmpui^oo^  asftd 
•^^'!*-  wfaidi  ifattj  B«^  had  paid  for  feraal  yc:ts  bcfoir,  faothad  it- 
ftat.  6  Am»  hdcA  to  paj  far  the  hft  year,  upon  the  ground  that  bcinf  a 
/« id.  /  4«     JUcl^tker  he  was  noC  vithin  the  meaning  of  the  a£L    Upon 

to  he  fceeived  |iie  fuk  bdmr  inftitoted  brthe  CSumbcilain  before  thcGovt  of 

hv  thcdbaM* 

bcfUa  ffOM    Seqocfts,  which  by  the  flat.  39  &  40  Grx  3.  r.  104.  has  fom- 

•very  hr^ur.    toaxj  jorifdiQion  orer  caufc  s  not  exceeding  5/.  Bmly  obicG^d 

S«t  at  all        to  the  jarifdiclion  of  the  Court ;  coarending  tlat  2itr  had  ou  ^z 

^^■"  fio  contrail  inth  the  Chambcrlara  \  bot  that  the  duty,  if  payable 


ia€  tor  fticli  ^  ^f  ^"^^  payable  to  the  mayor  and  aldermen »  &c.  in  their 
doty  ia  tbc  corporate  capacity,  to  whom  he  had  given  bond  in  the  pcna2 
mfl^lS^  fum  of  f  o/.  conditioned  for  the  payment  of  the  annisal  duty  of 
•ad  tut  4^^' '  ^^  therefore  tbe  (imple  contra<^,  if  aoy^  was  meiged  in 

Coon  dccllac  the  fpecblty ;  and  that  the  fpecialry  debt,  sunounting  to  loA, 
taking  cojf  could  not  be  fued  for  in  the  Court  of  Requefls.  •  Andfurther, 
the*?^  oo  *^  ^  j^g^*  of  **^  Court,  being  freeman  of  the  city  of  jLts?- 
tbe  grctad  don,  were  interefted  in  the  fuit ;  the  money  when  lecovered 
that  the  cor«  being  for  the  ufe  of  the  corporation :  and  in  that  refped  a -fa 
P?*!"?*  fit  ^^  ^**  Court  was  incompetent  to  try  the  caufe.  The  com- 
tbcdtttywu  miflioners  thought  the  objedlion  to  their  jurifdi£lion  well 
to  be  ft'  founded,  and  refufed  to  make  any  order  or  judgment  in  the 
cetved,  had 

ttkeo  a  bond  io  the  penal  fum  of  icA  (the  Ccurt  hating  ju  rlfdclion  only  to  the  cxtn.t 
of  5/.)  from  the  broacr,  upon  which  l^e  mi^ht  be  ftied  io  the  fupeno*  courts,  and 
thst  the  judges  of  tbc  Court  of  Rrquefis  Were  freemen  of  the  Corporation  tntrreftrd 
io  tbe  fttttf  this  Court  wiU  sraot  a  mandamus  to  the  conimifljoners  to  piocerd  therein  ; 
for  under  the  Astute  of  ^nn.  their  chamberlain  is  a  tnlfl^e  for  tbe  corporatioo,  a&d  a 
bond  taken  by  tbem  in  their  own  name  for  fccaring  the  40/.  duty  is  no  merger  ci£ 
thr  ordmsry  remedy  giren  to  their  chamberlain  bv  the  legiflatore :  neither  is  the  right 
of  the  chsoibcrlsiD  to  fue  io  the  Court  of  Re^uefts,  which  has  always  been  the  prac- 
tice,  affr Afd  by  the  Cciotilla  of  tnteirft  which  any  of  tbe  commilTianers  might  be 
fuppofcd  to  have  as  corporators  in  the  duty  to  be  recormd ;  though  it  dad  not 
apDcsr  that  all  of  thcio  bad  fach  totcreit 
♦  £  293  ]      •  '  >  -eaufc.^ 


t 


iN  TH«  PoRTT-fiXTH  TEift  Of  GSORGE  IIL  ft9f 

caufe.     The  prefect  role  was  obtained  on  the  grounds,  thtl        iSod. 

whatcrer  might  be  the  conftruAion  of  the  a£l  jpf  Queen  Anm        • 

as  to  brokers  {which  had  been  often  ruled  in  the  fuperior  Courts  ^sT* 

to  tnclAide^tf^i-brokers)  it  oould  be  no  obje£Uon  to  Htyt  jurifdic^  '  •p^^  C^m* 

tiott  of  the  Court  of  Requefts  ro  take  cognizance  of  the  cham*   mifiGoneri  of 

berkdn'^  daisn,  that  another  fpecie^  of  collateral  fecurity  wai    *Jlf  ^^^ 

given  to  other  perfbns  for  the  fame  futn.    Nor  did  the  objec*    Xeoubst*. 

tion  of  intereft  in  the  commiffioners  arife ;  for  bjr  the  zdts  of 

parliament  con&itttting  the  Court  of  RequeAs,  it  is  to  eooGft  of 

(bcGdcs  two  alderoMcn)  twenty  iohabitauts  houfehoUers  of  thft 

refpcdire  wards,  including  the  coniinoa  cottncihneo  for  the 

time  being,    who  a£l  for  one  Calendar  month  in  rotation  of 

tirard8|  aoy  thrcae  of  whom  may  hear  and  decide  eaufes  where 

the  debt  ihall  not  exceed  40/.  \  and  m  default  of  a  fufficient 

number  attending  out  of  the  ward  in  rotation,  the  ailiftance  of 

other  comoufGoners  may  be  called  in  from  the  other  wards  c 

and  out  of  the  whole  number  there  could  be  no  doubt  that 

three  difinterefted  perfons  might  be  found  to  whom  the  manv 

damus  miglit  be  direded.     But  it  was  alfe  contended  to  be  no 

objeaion  though  all  the  attending  commiffioners  were  freemen, 

having  no  individual  intereft  in  the  event  of  the  fuit  \  aiid  it  not 

being  a  Court  belonging  to  the  corporation  of  the  city,  hut  an 

iiidepcndent  jurifdidion   conftituted   by   a£l   of   parliament: 

liiough  if  it  had  been  a  corporate  Court,  yet  from  WagMtt^^      [  294  J 

cafe  {a)  down  to  the  prcfcnt  time  the  chamberlain  has  always 

fued  for  penahies  for  the  benefit  of  the  corporation  upon  their 

own  by-laws  in  their  own  Courts. 

_  * 

The  SelicUar-Gmerai^  The  Cotftmon^SerJeottty  and  jy^mpier  were 
heard  againil  the  rule  for  the  mandamus,  and  relied  upon  the 
objedions  above  mentioned. 

If^ii/htt  in  fupport  of  the  rule  anfwcred  them  as  before ;  and 
urged  further,  that  by  the  ftature  of  ulnne  the  chamberlain  was 
made  a  truftee  for  ITm.  Stewart,  the  then  Icflce  of  the  corpora, 
t»on,  ami  afterwards  for  the  corporation  itfelf :  and  that  if  the 
queftion  had  arifcn  recently  after  the  ad,  before  Stewart  was 
compenfatcd,  it  could  not  have  been  objeaed  that  the  corpora- 
tion  muil  have  fued.  That  if  the  chamberlain  had  been  only 
an  agent  or  fervant  of  the  corporation,  and  not  a  truftee,  it 
would  be  in  their  power  to  change  him  and  appoint  another  to 

<«)  8  Rrf.  jzu  b.  there  called  The  Cafi  of  the  City  rf  LomUn. 

Q  3  receive 
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1 8o5.     '  leceWe  the  daet ;  which  diey  could  not  do  by  the  exprefs  pro^ 

^ ▼ifion  of  the  aft.     [Lord  EtUnbor^gb  C.  J.    It  fccms  that  the 

,    The  Knio     chamberlain  muft  be  conrsdered  as  a  truftce  for  the  corporation 
The  Cora-     ^u>der  the  a  A  of  parliaments  for  it  direAs  that^  after  Strwart 
miflionert  of  fliall  be  fatisfied  the  fom  due  to  him  out  of  the  money  received 
*Co^^ir    ^^  ^  chamberlain,  ««  all  the  monieSt  &c.  JtaU  g0  to  and  be  m^ 
Rt<2VESTf.  J^^^J  ^  corporation.^    Now  tf  the  chamberlain  had  been 
no  more  thaii  a  mere  agent  or  ferrant  of  the  corpofation,  the 
money  would  have  gone  to  them  of  conrfe.    The  SoHsihr* 
General,  to  whom  this  was  iddrefled,  then  relied  upon  ther^ 
being  a  fpecific  remedy  on  the  bond,  and  therefore  no  occafioa 
C  ?95  ]     to  apply  for  the  extraordinary  interference  of  this  Court.    To 
which  it  was  anfwered.]     That  there  was  no  other  method  by 
which  the  chamberlain  could  have  the  benefit  of  the  Court  of 
RequeftS)  which  the  legiilature  meant  to  give  htm  for  the  re- 
covery of  fmall  debts:  and  if  he  were  driven  to  fue  in  the  fa* 
perioF  Courts  for  401.  from  each  broker,  the  remedy  would  be 
too  expenfive  to  be  enforced, 

Lotd  Ellenborough  C.  J.  The  right  of  the  chamberlain 
to  fue  in  the  Court  of  Requefts  having  been  already  difjpofed  of, 
the  only  queftion  is,  whether  he  (hall  be  excluded  from  the 
mandaipus  becaufe  of  the  remedy  of  the  corporation  on  the 
broker's  bond  ?  But  it  appears  to  me  that  it  would  be  going 
too  far  to  nuft  them  of  their  ordinary  remedy  and  benefit  which 
the  legiflature  intended  for  them  of  fuing  in  the  name  of  the 
chamberlain  in  their  own  Court,  becaufe  they  have  taken  the 
collateral  fecurity  of  a  bond  to  themfelves.  And  if  there  be 
any  difficulty  in  dirediing  the  mandamus  generally  to  the  com- 
miflioners,  on  account  of  the  intereA  of  fome  of  them  as  mem* 
hers  of  the  corporation,  we  may  dired  it  to  certain  of  them, 
as  judges  of  the  Court,  who  are  not  intcrefted  in  the  receipt  of 
the  money. 

Wilfon  however  fugged  ing  that  it  could  not  make  a  difference 
fo  any  individual  commifiioner.  Lord  Ellenbcrmsgb  faid  that  in 
that  cafe  the  mandamus  might  as  well  go  generally* 

Per  Curiam^  Rule  abfolute. 
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Lord  KiNNAiRD  and  Others  againji  Lyall,  Tuefdayt 

Feb,  nth. 

7 ITTLEDALE  on  a  former  day  obtained  a  rule  nifi  for  Though  a 
fetting  afide  the  execution  iflued  in  this  caufe  for  irregu-  ^"'  °^  ^^^^^ 
larlty.    The  adion  was  brought  in  Michaelmas  term  1804,  and  V  [^  qA^ 
judgment  recovered  in  Htbry  1805.     In  the  fame  term  a  writ  pUintiflFia 
of  error  was  brought  in  the  Exchequer-chamber,  and  on  the  f""©'*  before 
13th  of  November  1 805,  in  Michaelmas  term,  judgment  was  *^5^Tt"ficd 
aiCrmed  for  2 185/.  5  and  on  the  i6th  a  writ  of  error  to  parlia-  yet  execution 
ment  w:»s  allowed,  which  was  ferved  on  the  i8th  ;  but  before  cannot  aftcr- 
it  was  returned  and  certified,  viz.  on  the  9th  of  December  fol-  T^^^^  ^^ 
lowing,  the  plaintiff  in  error  died.     On  the   14th  of  January  \yj^^„^^^x. 
1806  a  writ  of  teftatum  fieri  facias  i/Tued,  tefted  the  aift  of  without  leave 
Novetnher  preceding,    and  returnable  the  firfl  day  of   Hilary  of  the  Court: 
term  1806  j  the  original  writ  of  fieri  facias  having  been  teftc^  rcfufed  leave 
the  firft  day  of  Michaelmas  term  1805,  returnable  the  21ft  of  fortheplaio- 
November.     The  irregularity  complained  of  was,  that  the  exe-  }^^  ^^^^  *<* 
cution  iSiied  after  the  allowance  of  the  writ  of  error,  and  after  .       fi  fa   * 
the  death  of  the  plaintiiF  in  error.     And  he  contended  that  the  tefted  in  the 
writ  of  error  allowed,  though  it  abated  by  the  death  of  the  laft  term  ob 
plainxiff  in  error,  was  fufiicient  to  prevent  the  iffbing  of  the  writ  l     "^f^k* 
of  execution  without  the  leave  of  the  Court :  and  that  the  ob-  original  fi.  fa. 
jeAion  was  not  gotten  rid  of  by  the  antedating  of  the  writ  of  which  was 

teftatum  fieri  facias  to  a  period  before  the  death  of  the  party  1  f"^*"  '^    " 

lowance  edq 
for  it  would  ftill  appear  to  be  after  the  allowance  of  and  pend-  fcrviceof  the 

ing  the  writ  of  error.     And  he  cited  Petioyer  v.  Brace  (^j),  a^  writ  of  error, 
in  point,  and  alfo  referred  to  Cramborne  v.  ^lennel  (^),  Ohren^ 
Jbanj»  V.  Stanyforth  (f),  and  Hayes  v.  Thornton  (//),  to  (hew  that      r  ^m  1 
the  abatement  of  the  writ  of  error  by  death  made  no  dif- 
ference. 

The  Solicitor^General  and  IV,  E»  Taunton^  111  fliewing  caufe, 
obferved  that  according  to  the  report^f  Penoyer  v.  Brace^  in  Sal-- 
leld^  the  record  was  certified,  which,  if  accurate,  would  diftin- 
guiih  it  from  this  cafe.     But 

The  Court  were  clearly  of  opinion  that  after  the  writ  of  error 
allowed,  though  afterwards  abated  by  the  death  of  the  plaintiff 
in  error,  the-defendant  in  error  could  not   take  out  execution 

(a)  I  Ld.  Ray*  144,     Carth.  404.  and  i  Salh.  319. 
Q)  4to.  Barnes^  201.  (0  lb.  (d)  lb. 
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without  the  leave  of  the  Court :  and  thetefore  they  mide 
the 

Rule  abfolote. 

A  rule  nifi  was  then  obtained  to  permit  the  plaintiffs  to 
fue  out  a  writ  of  execution  tcfted  as  of  laft  term  }  againll 
which  I 

LitiUAUe  now  (hewed  caufe,  and  referred  to  the  opinion  of 
Lord  Hok  in  Penojer  r.  Brace,  that  a  fcirc  facias  could  only  be 
dtfpenfed  with  where  there  was  not  any  alteration  of  the  re- 
cord|  nor  any  new  perfon  made  liable  to  the  execution  :  and 
fcere  the  executor  of  the  plaintiff  in  error  is  a  new  party.  An(<» 
in  anfwer  to  a  fuggeftibn  by  the  Court,  that  if  a  party  againft 
whom  judgment  of  the  term  might  be  entertd  up  died  in  vaca* 
tioni  there  was  no  need  of  a  fcire  facias  againft  his  executor  [n)\ 
lie  anfwered,  that  the  vacation  was  an  emanation  of  the  prior 
term  I  but  here  was  a  new  term  intervening  ;  and  if  this 
could  be  dode  now,  by  the  fame  reafon  it  might  be  done  after 
two  or  thvce  terms.  And  in  Hi/ipy  v.  Parris  (*),  though  a 
judgment  on  a  warrant  of  attorney  entered  in  Eajier  vacatioa 
was  holden  good  againft  a  defendant  who  died  in  Eaflcrxcrms 
yet  the  Court  held,  that  (Execution  could  not  be  fued  out  upon 
it  till  it  were  revived  by  fcire  facias  againft  his  reprefenta* 
tive. 

W»  E,  Taunton^  in  fupport  of  the  rule,  faid,  that  the  juAicc 
of  the  cafe  was  witli  the  plalntifFb,  and  no  incongruity  would 
appear  upon  the  record  ;  for  that  the  writ  of  error  in  parliaiuent 
having  abated  before  the  return  of  it,  there  need  be  no  entry 
of  it  on  the  record ;  but 

The  Court  U\6^  that  was  not  fo  ;  for  a  minute  was. entered  in 
the  margin  of  the  judgment  roll,  "  error  allowed  j*'  and  when 
the  entry  came  to  be  regularly  made  out  on  the  record  the  incons* 
gruity  would  appeair.  For  there  muft  be  a  fuggcftion  entered 
on  the  record  to  notify  the  abatement  of  the  writ  of  error  by 
the  death  of  the  plaintiff  in  error;  and  that  fuggeftion  would 
Hate,  that  on  fuch  a  day  fuch  an  one  comes  by  his  at- 
torney and  gives  the  court  to  be  informed,  that  on  a  certain 
day  the  plaintiff  in  error  died  :  after  which  it  would  appear  that 
Ac  Court  awarded  a  writ  of  execution  tefted  before  die  death 


(fl)  Vide  Bragntr  ▼•  Langnuad^  7  Term  Rtf*  20« 
{h)  5  Term  Rfp.  30t. 
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of  the  party,  while  the  vrrtt  of  error  was  pending.  And  no 
doubt  if  it  were  anjr  advantage  to  the  defendant  here,  that  the 
true  day  of  the  award  of  execution  ihould  appear  upon  the  roll, 
be  may  come  and  pray  the  court  to  have  it  regularly  entered. 
The  only  ground  on  which  if  a  party  die  in  vacation  execution 
may  ifltie  as  of  the  preceding  term  is,  becaufe  no  incongruity 
then  appears  on  the  record  :  but  here  if  the  proceeding  prayed 
for  were  truly  entered,  it  would  be  errot  oo  the  record. 

Rule  difcharged. 
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Wedntjdaj^  DoB,  on  the  Demife  of  Mark  Cook  and  Elizabeth 
'^'*-  "*•*•  his  Wife,  againji  Dan  vers. 

of  an  cttatf  TTHIS  was  an  ejcAment  td  recover  the  pofleflion  of  a  houfe  and 
pared  of  a  prcmifeSi  fituatein  the  parilh  of  &.  DunfiatCs^  Slebunheath, 

inanor,  and  otherwife  Stepmy^  in  the  county  of  Middle/ex.  The  declaration 
only*  br  the  '^^  intitlcd  of  Hilary  term  44  Geo.  3 .,  and  was  upon  two  dc. 
He  nee  of  t*  e  mifes  by  Mark  Coot  and  Elizabeth  his  wife,  in  right  of  his  faid 
lord,  pafliD^    wife ;  the  firft  being  laid  upon  the  firft  of  July  1800,  and  the 

and^adm"-*'  *^^^"^  "P**"  *^  ^^  ^^  January  1802.  And  at  the  trial  before 
tance,  to  Lord  Eilenborough  C.  J.  the  following  fa£ls  w*re  admitted,  and 
which  the  te-  a  verdi£l  was  found  for  the  plaintiflFy  fubje£^  to  the  opinion  of 

•dmitud  *^  ^^^  "P^"  *^  following  ctfe. 

by  the  defcriptton  of  a  cuftomary  tenement,  habendum  to  her  and  her  heirs,  tenm* 
dnm  of  the  lord  by  the  rod,  accordin^^  to  the  cuftom  of  the  manor,  by  the  accuf- 
tomed  rent,  fuit  ot  court,  cuftoms  and  other  fervicefi,  is  in  the  lord  and  not  in  the 
tenant^  though  not  holden  advoluntatem  domini.  But  fuch  an  eflate,  whether  ftrid- 
ly  copyhold  or  not  to  all  purpofes,  may  well  pafs  under  the  dcfcription  of  cofjkold 
in  a  will  ;  the  intention  to  pafs  it  under  that  dtfcription  being  apparent. 

Such  cuftomary  eilate  is  not  within  the  5th  fedion  ot  the  ftatute  of  fraof^ 
sp  Car*  a.  r.  j.fo  as  to  require  to  a  devife  of  it  the  fignature  of  the  party,  or  thcat* 
tettatioo  of  witnefles.  Nor  isjt  within  the  7th  feflion,  as  a  declaration  of  truff ,  re- 
qniring  to  be  proved  by  a  writing  ^^n^^/^jr  the  party  ;  which  apphrs  only  to  c^fci 
where  the  legal  and  equitable  eftates  are  fepsrated  ;  or  by  a  «»//  in  Vfriiimg^  which 
snufl  bs  underftood  only  of  fuch  a  will  of  landi  as  the  ftatute  recognizes,  vtz.  a  will 
attefted  by  three  or  four  witnefle?.  But  held  ths^t  it  might  well  pafis  by  inftrvdioDS 
for  a  will  taken  in  writing  by  another,  in  the  prefcnce  and  from  the  oral  di&tioo  of 
the  party»  though  without  any  fignature  or  atteftation,  which  was  eftabSifhed  as  ber 
will  by  the  eccleliaftical  court  granting  probate  thereof,  and  is  a  good  fvill  under  the 
ftatute  of  wills  ;  the  eftate  having  been  furrendered  to  the  u(c  of  her  laft  vnllk 
writing.  Such  eftates  paf?,  not  by  the  wUlalonCj  but  by  the  will  and  furreader  tikeo 
together.  And  the  entry  of  the  devifce,  after  20  years  from  the  death  of  the  tef- 
tatrix  in  1780,  but  withis  20  years  after  the  determination  of  a  leafe  in  1800,  before 
granted  b>  her,  (rcnderiog  rent,,  with  a  provifo  for  re-entry  in  cafe  of  non-payment,) 
was  neither  tolled  by  a  delcent  caft  on  the  defendant  from  his  father,  who  as  heir  it 
hw  of  tbeteftatrix  had  been  admitted  io  1782,  and  had  received  the  rent  to  the  tine 
of  his  death  in  I79if  after  which  the  defendant  was  admitted  and  received  the  rent; 
the  do6krine  of  delcent  cad  cot  applying  to  cafes  where  the  party  has  no  remedy  but 
by  entry^  as  in  the  cafe  of  a  devifce  ;'nor  to  copyhold  or  cuftomary  effates  where  tbe 
freehold  is  in  the  lord*  Nor  was  fuch  entry  barred  by  the  ftatute  of  limitatioitf 
21  y.  I.  c.  16.  having  been  made  within  20  years  after  the  old  leafe  expired,;  thedeti* 
fee  not  being  bound  to  enter  before,  as  for  a  condition  broken,  by  the  non-pymeiit  to 
her  of  rent. 

^  A  devife  to  one  by  the  name  of  Mary^  whofe  chriftian  name  was  EBzaletb,  b  good, 
if  the  jury  find  from  the  «ircumftanccs  that  Ibc  was  tbe  perfon  meant  to  be  de§g* 
natc^. 

The 
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The  premifes  in  queftion  are  parcel  of  the  manor  of  Sfebun'        l8o6. 
hatbj  otherwife  Stepney^  in  MiddUfex.     At  a  Court  holden  for  - 

the  manor  on  the  i  ath  of  April  1 743,  Thomazine  •  Taylor^  fpin-      ®*    '  tf  *** 
fieri  was  admitted  to  the  premifes,  by  the  defcriptton  of  **  ail    tXinrcas. 
"  that  cttftomary  mefluage  or  tenement,  with  the  appurtc-     ♦£  300  J 
^*  nances,  on  the  fouth  fide  of  Radchji  Broad-Jireftj  late  in  the 
«  occupation  of  ■  Chandler ,  butcher;  to  have  and  to  hold 

<<  the  faid  premifea,  with  the  appurtenances,  unto  the  faid  7^9- 
*^  mazi/te  Taylor^  her  heirs  and  affigns  for  ever,  of  the  lord  of 
*^  the  faid  manor,  by  the  rod,  according  to  the  cuftom  of  the 
^  faid  manor,  by  the  rent,  fuit  of  court,  cuflioms,  and  other  fer- 
<*  vices  thereof,  heretofore  due  and  of  right  accuftomed.  And 
'*  (he  gave  to  the  lord  for  a  fine  for  fuch  I^er  eftate  and  entry 
''  in  the  premifes  1/.  5/.,  and  fealty  was  refpited,  and  fo,  fav- 
^'  ing  always  the  right  of  the  lord,  the  faid  7.  Tajhr  was  ad- 
**  mitted  tenant  thereof  in  form  aforefaid.''  At  the  fame 
court  T.  Taylor^  according  to  thexuftom  of  the  manor,  furren- 
dered  (amongft  others)  tlie  premifes  in  queftion  into  the  hands 
of  the  lord  of  the  manor  by  the  defcription  of  **  all  and  fingu- 
*'  larher  cuftomary  mefluages,  tenements,  cottages,  lands,  and 
**  other  hereditaments,  whatfoever,  holden  of  the  lord  of  the 
<'faid  manor  by  copy  of  court  roll,  with  their  and  every  of 
**  their  appurtenances,  to  fuch  ufes,  intents  and  purpoCss 
"  as  the  faid  T,  Taylor  in  or  by  her  laji  will  andtejlament  in  writing 
**  (hould  limit,  appoint,  or  declare."  The  court-books  of  the 
manor  of  ^tepney  now  in  exiftence  commence  in  the  year  1654, 
and  contain  entries  of  admiflions  of  all  the  tenants  admitted  to 
the  premifes  in  queilion  between  chat  period  and  the  3d  of  May 
J  791,  which  s^re  all  in  the  fame  form.  The  habendum  ai  thefc 
entries  are  alfo  in  the  fame  form  ;is  that  already  fet  forth  in  the 
admiflion  of  Thomazine  Taylor;  and  the  admiflions  are  fevc- 
rally  followed  by  entries  of  furrenderby  the  new  tenants  to  the 
fame  ufes,  and  in  the  fame  form,  as  is  already  fet  forth  in  that  [  qol  3 
entry.  Other  tenements  in  the  manor  appear  to  have  paflcd  by 
grants  fimilarto  the  foregoing  from  the  commencement  of  the 
court-rolls.  7.  Taylor^  by  indenture  "  of  leafe  of  the  7th  of 
**  June  I7S9>  by  virtue  of  a  previous  licence  from  the  lord, 
f*  demifed  the  premifes  in  quedion  to  Dorothy  Whitings  Cuce 
*<  deceafec^  for  41  years  from  Midfummtr-day  then  next,  at 
''  the  rent  of  8/.  per  ann.,  payable  quarterly  on  the  ufual  rent- 
^^  day^,  and  fubjeQ  to  the  following  provifo  for  re-eatry  in  cafe 
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s8o^.  «  of  non-payment :  Pfovjded  always,  that  if  the  {M  yearly 
~—  •*  wmt  of  a/.OiaU  be  unpaid  for  2£  days,  &c.  or  if  all  defeali 
*  ^^  *  •*  of  rtparations  from  time  to  time,  ftc*  be  not  amended  widim 
Dah? tM.  **  ^t^xct  months  next  after  notice  in  writing,  &c. ;  or  if  tbe 
«'  laid  D.  JVhitiftg^  her  executors,  8cc.  do  not  well  and  tnilf 
^  keep  an  and  every  the  covenants,  &c.  On  her  and  dieir  pans 
^  Sec. ;  that  then  and  from  thenceforth,  and  at  all- times  aftrr* 
•*  wards,  it  fliall  and  may  be  lawful  for  the  faid  T.  Taylor^  bcr 
^  heirs,  &c.  into  and-  upon  the  dcmifed  premifes,  &c.  to  re* 
^  enter,  and  re-poflcfs,''  &c.  The  leflfce  took  poflefion  of  tlic 
pemtfes  under  this  leafe,  and  Ae  and  her  repreienfative,  Mr. 
yebn  Sc9tt  Whitings  (the  prcfent  tenant  in  pofleflion)  continued 
to  occupy  them  from  the  commencement  of  the  leafe  until  the 
expiration  of  it  at  Midfummer  1 8oo*  On  the  3d  of  Anptjt 
l78oMifs7tfy<^,  the  leilbr,  gave  directions  to  her  attorney  to 
prepare  her  will  \  and  he  accordingly  wrote  down  the  follov* 
tng  inftru  Aions  for  it^  and  wa's  defiled  to  attend  her  therewith  tFx 
following  morning  at  1 1  o'clock  to  have  it  exeeuted.  '*  729- 
**  mamne  Taylor y  of  the  pariih  of  A.  Marj^  Rothir.  com.  S«r- 
««  rej^  fpinfter,  by  her  will  gives  to  John  NotUt  the  father,  io 
<*  trull  for  Richard  NoUe  dxid  TUmazine  NoMe,  all  that  mcfle 
r  902  1      ^  or  tenement  fituate  on  Fifh-frett-HiH^  London^  to 

<<  in  truft  for  his  two  children,  and  until  their  ages  of  21  years; 
«*  all  that  ropyV»o]d  meffbape  or  tenement  fituate  in  Radclife^ 
^  Higbwojf,  within  the  manor  of  Sttpmyy  to  Marj  Cook^  wife 
«  of  ■  CM,  and  to  her  heirs  for  ever  ;  no  furrender  to 

*«  ufe  of  will  ever  made  ;  all  the  rcfiduc  to  John  Noble  abfo 
<<  lutely ;  to  be  buried  in  the  vault  under  Limeboufi  church, 
^  where  my  uncle  and  aunt  Merwin  lie  }  and  appoints  faid 
**  Jthn  HoUe  foie  executor ;  to  Mr.  Francis  Majon  my  beft  dia- 
^  mond  ring  of  the  value  of  50/.**  Before  any  will  was  for* 
mally  prepared  by  the  attorney  under  thcfc  inilru£lions,  vtr. 
npon  the  faid  3d  of  Augufi  1780,  Mifs  Taylor  died,  leaving 
Tiomas  DanverSf  father  to  the  prcfent  defendant,  her  heir  at 
law»  Thefe  inftrudions  were,  upon  the  25th  of  February  1782, 
pronounced  for  and  edabliflied  as  the  only  will  of  Mif-»  Tajltr 
by  the  prerogative  court,  and  probate  thereof  was  afterwards 
,  granted  accordingly.  Upon  the  aift  of  June  1781  Thomas 
Danvers  was  admitted  to  the  premifes  in  queftton,  as  heir  at 
law  of  T.  Taylor^  in  the  accuftomed  form  above  fet  forth.  The 
rent  w^s  pai^  to  Thommi  DafUfen  from  the  time  of  Afifs  T^y- 
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/j/s  death  miril  his  own  death  in  January  179?,  and  from  that,        **^- 

time  until  the  expiration  of  the  leafe  to  his  fon  James  Danvers^  Do»  d  Cooc 

the  defendant,  who,  upon  his  father's  death,  was  admitted  3A        ag(^f 

Maj  !  79 1  to  thccftatc  as  his  heir  at  law,  in  the  fame  form  as     Dant£Ju. 

his  father  was  admitted  ;  and,  upon  the  expiration  of  the  leafe, 

made  a  new  devife  to  Mrs.  Whittftg^  undpr  which  the  latter  held, 

and  paid  rent  as  tenant  to  the  defendant,  at  the  time  of  the 

dcmifcs  laid  in  the  declaration.     The  Icffor  of  the  plaintiff  Eli- 

tiihfth  was  admitted  to  the  premifes  upon  the  firft  of  December 

iSor,  to  hold  to  her  and  her  heirs  of  the  lord,  according  to 

the  form  of  the  entry  before  fet  forth.     Her  marriage  with  the      r  joj  ]| 

other  kfibr  was  proved  at  (he  trial  :  and  it  was  alfo  proved  that 

the  teltatrix  had  no  other  relative  of  the  name  of  Cooh^  except 

the  ieflbr  of  the  plaintiff,  Elizabeth^  and  that  (he  was  the  perfon 

who  was  intended  to  take  by  the  name  of  M^^^y  Cooh^  as  de- 

fcribed  in  the   inflrucllons  of  the  3d  of  Angufi  1780.     The 

queftion  for  the  opinion  of  the  Court  was.  Whether  the  leflbrs 

of  the  plaintiff  were,  under  the  above  circumftances,  entuled 

to  recover  ? 

This  cafe  was  argued  in  Trinity  term  laft  by  Lanves  for  the 
plaintiff,  and  Nolan  for  the  defendant,  and  again  in  Michaelmas 
tcim  laft  by  Gibbs^  SoHcitor-General^  for  the  plaintiff,  and  Mar^ 
ryat  for  the  defendant.  The  arguments  ran  to  great  length,  and 
for  brevity  fake  I  fliall  rcverfc  the  order  in  which  they  were  de- 
Hrcrcd. 

Tho  Ibflbr  of  jthe  plaintiff  Elizabeti  Cook,  whom  the  jury 
found  to  be  the  perfon  intended  by  the  defcription  of  Mary 
Cook,  in  the  paper  of  inftru£^ions  for  a  will  prepared  by  the 
attoniey  of  Thomazine ,Tayicr,  and  not  fignfd  by  her  orattelled^ 
but  which  wao  pronounced  to  be  her  will  by  the  prerogative 
court,  claimed  the  premifes  In  queftion  under  fuch  will  by  the 
deferiptibit  of  eopy&M;  to  which  premifes  Ihmazine  had  been 
bcforcf  admitted  by  the  defcription  of  all  that  cuftomary  tenement, 
bahenium  tb  her  and  her  heirs,  tenendum  of  the  lord  by  the  rod, 
according  to  the  cuftom  of  the  manor,  by  the  rent,  fuit  of       , 
court,  cuftonis,  and  other  fervices,  &c.,  and  had  before  fur- 
lendered,  by-  the  defcription  of  cuflcmary  lands,  &c.  holden  by 
copy  of  court  roll,  to  fuch  ufes  as  (he  by  her  laft  will  and  tejla^ 
ment  ht  writing  (hould  appoint*     But  though  the  teftatrix  died 
in  jfugifft  178a,  and  the  w^l  wa^  cftabKflied  in  February  t^Sa^ 

yet  owiag  to  ^  outftaading  ka£e  gmmed  by  the  teftatrix  in 

bo9 
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Doe  d.  Cook 

agoinfi 


iSo6^  her  lifetime,  which  did  not  expire  till  June  1800,  the  dcvifee 
did  not  enter  or  bring  eje&ment  till  Hi/ary  term  ito2,  but 
fufiered  the  h?ir  at  law  of  the  teftatrix,  who  was  admitted 
Danvexs*  ^o  ^hc  premlfes  in  1782,  and  afterwards  the  defendant  his  fon, 
to  whom  they  defcended  in  1791,  to  take  the  rent  during 
the  inter4aiediate  time ;  and  this  although  there  was  a  provifo 
in  the  leafe  for  re-entry  in  cafe  of  non-payment  of  rent. 

Upon  tbefc  fafJstlie  defendant's  counfel  took  four  objcAions 
to  the  title  of  tlie  Icflbr  of  the  plaintiiT  Elizabeth  (the  devifee) 
to  recover  in  this  aflion.  id.  That  the  premifes  in  queftion 
were  not  copyhold^  but  cuflomary  freehold^  and  as  fuch  were  within 
tlie  fifth ciaufe  of  the  (tat.  of  Fraudsap  Car,  a.  c,  3*  and  could 
only  pafs  by  a  will  in  writing  figned)&c«>and  atteftedby  three  wit- 
ndlTcs.  Or  if  not  within  that  branch  \  then  adly,  that  they  were 
within  the  7th  or  9th  fe£tion,  and  could  only  pafs  by  a  nviilin 
tvrUingi  Jigtied  by  the  party^  as  a  declaration  or  afCgnment  of  a 
truft.  But  if  they  were  well  pafled  by  the  will  \  then  3dly,  that 
the  leiTor's  right  of  entry  was  either  tolled  by.  the  defccnt  caft 
on  the  defendant  \  or  4thly»  that  it  was  barred  by  the  (tatute  of 
limitations,  21  Jac^  I.  r.  i6. ;  and  that  either,  ift,  by  the  non- 
receipt  of  rent  under  the  leafe  granted  by  the  teftatrix  for  more 
than  20  years  fince  her  de^th  %  and  the  defendant  and  his  father 
having  during  all  that  time  had  an  adverfe  enjoyment  of  fuch 
rent  and  of  the  premifes :  or,  adly,  by  the  leflbr  EJize^ti  not 
having  availed  herfelf  for  niore  than  20  years  of  her  right  of  en* 
try  under  the  provifo  in  'the  leafe  for  non-payment  of  rent,  or 
otherwife. 

Firft,  the  eftate  not  being  bolden  ad  veluntatem  domini  though 
by  copy  of  court  roll,  is  not  copyhold^  properly  to  called,  but 
cufiomary  Jreehdd^  ^ScA  freehold  of  which  is  in  the  tenant,  and 

C  305  3  not  in  the  lord,  who  is  only  an  inftrument  to  convey  it ;  infomuch 
that  in  pleading,  title  would  be  deduced  notfroni  the  lord  but  from 
the  perfon  laft  feifed.  Britton  {a)  confiders  cuftomary  tenants 
as  focmen,  and  not  viUein  focmen,  as  Bra3on  {b)  does ;  and 
Blaclfiofu  (f),  who  was  at  the  bar  when  he  wrote  his  Treatife  of 
Copyholds,  though  he  adopts  Brc^tnf^  opinion,  yet  admits  that 
thefe  tenants  are  called  in  fome  hooV^  freebJders  generally,  and 
in  all  others  ajiomoryfretholderst  and  that  they  have  ^firetioU 
inter(fii  though  he  denies  that  they  have  d^Jreeholi  iitturt^  bodi 

{ay  C*  66* p*  165.  {b)  L.  I.  f.  II.  A  4«  tr.  i»  r.  a8./5. 

(r)  Con/lderati^nf  w  CcfykoUiyf*  95.  and  iii.  of  hk  tniAt. 
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of  which  he  contends  to.  be  ncccffary  for  a  rig^t  of  voting  for        i8o5« 

a  county:  and  in  Fitzh.  N.  B.  11  M.  and  la  jB.  they  arc  con-         '^ 

Cdcrcd  as  tenants  in  ancient  demefnc.  But  whether  villein  foe-  ^®*  ^-Coot 
men,  or  pure  focmen,  muft  depend  upon  the  nature  of  their  J)f^^^^s» 
fervices,  all  of  which  are  certain  and  free  in  this  cafe.  All  the 
authorities  arc  collefied  in  Roe  </.  Conolly  v.  Vernon  (a),  particu- 
larly Hughes  \.  Harrys  (b),  Gale  v.  Nob/e  (r),  Crouther  v.  0/rf- 
jield  (J),  Anon.  1 1  Mod.  53.  and  Rogers  v.  Bradley  (^),  which 
eftablifh  the  diftinclion  between  copyhold  and.thefe  cuftomary 
cftatcs;  which  are  coniidered  to  be  freehold.  Then  the  te(ta« 
trix  having  named  the  premifes  as  copyhold  in  her  will  cannot 
alter  the  tenure  ;  though  it  may  raife  a  queftion  how  far  ^fret-' 
bold  intereft  can  pafs  under  fuch  a  defcription,  and  where  the 
eftate  was  not  furrendered  to  the  ufe  of  the  will.  Though 
lands  have  fometin^s  pafled  with  a  mif-defcription  annexed^ 
yet  in.  all  thofe  cafes  there  have  been  geqerai  words  fufficient  to  ^  3^  3 
carry  the  eftate ;  and  it  has  only  been  coiiiidered  that  the  addi-  \ 
tion*of  a  mIf*defcription  (hould  not  hurt  the  operation  of  the  ge- 
neral words.  \^Lord  EUenborough  C-  J.  We  muft  take  it  upon 
this  cafe  that  the  teftatrix  meant  her  cuftomary  land^  having  no 
other  de&ription  of  land  in  the  manor.]  If  then  the  freehold 
be  in  the  tenant  and  not  in  the  lord,  as  in  cafe  of  copyhold,  the 
will  ought  to  have  been  attefted  by  three  witnefTes,  and  ex* 
ecuted  according  to  the  fifth  fe&ion  of  the  ftatute  of  frauds 
(/)i  which  direAs  that  *<  all  devifes  of  any  lands,  &c.  devifeable 
either  by  force  of  the  ftatute  of  wills,  or  of  that  ftatute,  or  by 
force  of  any  particular  cuftom,  &c.  (hall  be  tn.ivritingt  and 
Jgned  by  the  partyy  &c.  and  (hall  be  attefted,  &c.  by  three  wit- 
nefles,  &c.  or  elfe  be  void.''  Now,  by  the  firft  ftatute  of  wills 
{g)t  power  was  given  to  difpofe^of  all  lands,  **  oj  the  nature  vf 
^cage  tenure  ;*  and  the  iecond  or  explanatory  ftatute  was  not 
meant  to  reftrain  the  nature  of  the  property  capable  of  being 
devifed,  but  meitly  the  power  of  thofe  to  devife  it  who  had  not 
the  whole  intereft  in  the  fubje£t  matter,  fuch  as  tenants  for  life 
or  in  tail,  &c.    In  TuffhelH.  Page  {b)^  copyholds  were  indeed 

(a)  5  Eafl^^l.  and  vide  Doe^,  Huntington^  4  Eafit  271. 

{h)  Cro.  Car.  aag.  (r)  Carth.  32. 

(d)  Salk,  364.        2  Ld.  Raym,  1225.  and  ^  •^>''^*  1^5*  ' 

{e)   2   Fentr,   143. 

(jT)  25  Car,  2.  f .  J. 

(^)  32  H.  8.  r.  I.  explained  by  ft.  34  t^  35  H.  8.  c*  $.    (i)  2  Ail. 

*  S7*  ^d  Barnard  Cb.  Rep.  9. 

bolden 
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iSo6,  bolden  not  to  be  within  the  ftatnte  of  frauds;  and  though  it 
■  may  now  be  too  late  to.  controvert  that  con(lru3ion|  yet  it  has 
Dot  d.(^)0K  been  often  fince  difapproved  of,  and  it  has  been  faid  that  it  ought 
DAnvEtLB.  not  to  be  carried  further  {a).  And  in  Hufey  v.  GriU/  (*)  Lord 
Hardwiche  feemed  to  think  that  cuftomary  freeholds,  bemg  of  a 
C  307  3  very  difiFerent  nature  from  copyholds,  would  not  be  gcnremed 
by  the  fame  rule  which  took  the  others  out  of  the  (tatute.  And 
it  cannot  be  objeded  that  thcfe  eftates  pafs  by  furrender,  and 
not  by  win,  and  are  therefore  out  of  the  (latutes  of  wills  \  for 
the  fame  obje£lion  would  have  applied  to  many  wills  good  by 
cuftom  before  thof*;  (latutes^  and  which  are  exprefsly  within  the 
fifth  claufe.  [The  Court,  upon  a  doubt  ftarted,  whether 
without  a  cuftom  to  furrender  to  the  ufe  of  the  will  expref&ly 
found  they  could  infer  fnch  a  cuflom,  fatd  that  upon  the  fafis 
ftated  in  the  fpecial  cafe  they  would  afTume  the  exidence  of  it; 
efpecially  a»  their  decifion  would  not  conclude  t^he  dcfendaot, 
but  he  mig^ht  bring  anotlier  ejecVnent  in  cafe  the  judgment  of 
the  Court  fliould  be  againft  him  now.]  Then  fecondly,  fup- 
pofmg  that  the  will,  asfuch^  need  not  be  attefted  by  three  wit- 
nefles,  within  the  fifth  feQion,^yet,  as  a  dtclarotion  or  aJSgnmenlt 
if  a  truft^  it  ought  to  have  hccn  Jigwd  by  the  pafty^  as  required 
by  thefeventh  and  ninth  fe£ltons  of  the  ftatute  of  frstuds.  The 
feventh  fefiion  fays,  <<  that  all  declarations  or  creations  of  truft 
or  confidence  of  any  lands  fhall  be  manifeded  and  provtrd  by 
fome  fvritingjigngdhy  the  party^  who  is  by  law  enabled  to  declare 
fuch  truft,  or  ty  his  laft  wU  in  writiftg^  or  clfe  (hall  be  void.* 
The  eight  {k£lion  excepts  trufts  arifing  by  implication  of  law- 
And  the  ninth  fe£l:ion  enafls,  **  that  all  grants  and  aflignments 
of  any  truft  or  confidence  fliall  likewife  be  in  writing figntd  by 
the  party  granting,  &c.  or  by  fuch  lafi  wil/i  or  elfe  ihall  likewife 
be  void.**  Thefe  claufts  are  general,  extending  to  ali  lands  •, 
and  the  firft  queilion  will  be,  whether  the  trufts  here  fpokcnof 
a^e  to  be  confined  to  calVs  where  the  legal  is  feparated  from  the 
equitable  eftate,  and  where  fuch  truft  orcoHfidencc  is  dcclaTtd 
or  created  by  the  party  having  the  legal  eft  ate,  as  will  be  coo- 
C  3^B  ]  '  landed  on  the  other   fide  ?     But  if  tliat  were  (6,  many  cafes 

(a)  By  Lord  Macclesfield  10  HTagftafy.  Wagfiaff.  %  F.  JFm.  25^ 
•od  by  Lord  Hardvflcke  10  The  jlitomey •General  ▼•  Andrewi%  i  VtJ^ 
^25.  %Xi^^Ade  t be  opinions  of  JSitllerJ*  and  Lord  Lwghhor0igh  Cm 
^dbewgbam  v.  nacmi,  ^  Fe/^jwk  z)2.  and  a37«. 

{i)  jImbL  30K 

4  WOttM 
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would  be  taken  out  of  the  proteAion  of  the  ^atute  which  are  iSod. 
clearly  within  the  mifchief  intended  to  be  remedied,  and  which  _  — — 
have  always  been  confidered  to  be  included.  A  partv  may  de-  ^ '.  ? 
Clare  a  truft  of  land  who  has  no  legal  intereft  to  pafs»  as  in  the  D/Nvsas. 
cafe  of  one  who  has  a  contraA  for  the  purchafe  of  land,  or  an 
agreement  for  a  leafe,  &c.  A  fine  alfo  may  be  levied  of  an 
equitable  etlate ;  and  unlefs  the  feventh  claufe  attaches  the  ufe;t 
of  the  fine  might  be  declared  by  parol.  [It  was  obfcnred  e 
contra  that  their  argument  was  not  confined  to  cafes  where  the 
truft  was  declared  by  the  fame  inftrument  which  feparatedthe 
legal  from  the  equitable  eftate,  but  would  extend  to  all  cafes 
where  the  legal  and  equitable  eftates  were  feparated.]  Here 
then,  after  the  death  of  the  furrenderor,  the  legal  eftate,  which 
cannot  be  in  abeyance,  defcended  to  her  heir,  and  the  will 
operated  as  a  declaration  of  truft  for  the  \ife  of  the  pcrfon  for 
whom  the  previous  furrcnder  had  been  made,  and  transferred 
the  intereft  from  Ae  heir  to  the  devifee.  And  it  is  no  anfwer 
to  fay  that  the  fame  obje£):ion  would  apply  to  the  cafe  of  every 
comnuvi  furrender :  for  that  is  exprefsly  provided  for  and  ex- 
cepted out  of  the  operation  of  the  third  claufe  of  the  ftatute  \ 
which  fays,  *<  that  no  leafes,  eflates,  or  interefts,  &c.  {uoi  being 
€$fjbdd  or  cujotnary  ihterejt)  in  any  manors,  lands,  &c.  (hall  be 
a(Bgned,  granted,  orfurrendered^  unlefs  by  deed  or  note  in  writing 
Jigned  by  the petrty^  &c.  which  (hews  that  without  fuch  exception 
furrenders  muft  have  httn  Jigned  by  the  party*  So  a  term  of 
years  devifed  by  fuch  a  will,  (the  legal  intereft  of  which  vefts 
in  the  executor  until  his  aiTent  to  the  devif^,  who  it  may  be 
faid  is  a  truftee  for  the  devifee,}  is  either  not  within  the  feventh  - 
dai:^^  which  has  the  words,  *<  lands,  tenements,  and  heredita- 
ments/* meaningtherealtyincontradiftin£liontochattelinterefts,  r  ^p^  -| 
or  is  within  the  exception  of  the  eighth  feAion  as  a  truft  artfing 
by  implication  of  law.  Then  if  the  inftrument  be  not  fufficient 
as  a  declaration  of  truft  in  writing  to  pafs  the  eftate  for  want 
of  its  being  figncd,  neither  is  it  fufficient  fdr  that  purpofe  as  a 
hf  Vfill  in  writing  within  the  other  branch  of  the  lame  claufe. 
By  the  words  '<  will  in  writing  cannot  be  meant  any  fuch  will 
as  the  ecclefiaftical  court  would  grant  probate  of,  for  that  w'ould 
include  nuncupative  wills,  in  dirci^  contradi&ion  to  the  pUin 
intent  of  the  ftatute,  which  requires  the  will  to  be  in  writing. 
The  more  obvious  €onftru£lion  is  to  refer  it  to  fuch  will  in 
writing  «s^  is  before  mentioned,  namely,  a  witl  in  writing 
Vol.  VII.  R  authemipated, 
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i'8o6.        authenticated,  if  not  by  the  attedptioa  of  three  witnefies^  at 

^ leaft  by  the  (ignature  of  the  party,  as  is  required  by  the  fame 

or  • /f^*^  claufc  to  every  other  declaration  of  a  truft  in  writing :  and  the 
JDakv&rs.  l^gifl'Ature  tould  not  have  meant  that  a  declaration  of  a  truft  by 
will  ihould  be  lefs  authentic  than  by  any  other  writing.  The 
ninth  fcdlion  has  the  words  «yi/r£. will,"  and  the  conftru^on 
of  that  n>u(l  be  the  fame  as  of  the  feventh  fcflion.  [ho^ 
KlUnborough  C*  J.  and  Lanvrence  J.  obfervcd  that  the  ferenth 
fe£tion  had  not  the  word  fuch^  and  that  the  ninth  fefbion^  re- 
ferring tofuch  wiJI,  meant  merely  fucb  a  wt/t  in  writing  as  is  In- 
tended by  the  feventh  fcQion'.]  All  the  cafes,  except  Carey  r. 
Aflsenu  (a),  feem  to  Gonfider  that  a  will  of  copyhold  furrendered 
muft  not  only  be  in  writing,  but  figned  by  the  party,  within  the 
ftatute*  Tujfnel  v.  Page  (i),  and  Roe  ▼.  Heyhoe  (r).  And  fo  was 
the  fa£t  in  the  AttQrneyGeneral  v.  Andrews  {d)i  The  prcdfe 
[|  310  ]  fa£ls  in  Carey  \.  AJkew  do  not  diflin&ly  appear;  and  upon 
fcarching  the  regiiter's  office,  no  decree  is  to  be  found  either  of 
the  term  mentioned  in  the  report,  or  for  fome  terms  before  and 
after  that*  And  it  feems  ftrange  that  the  probate  of  the  ccclc- 
fiailical  court  (hould  be  ccnfidcred  conclufive  to  pafs  real  pc- 
perty,  with  which  the  ordinary  has  no  jurifdiAion  to  meddle ; 
thereby  conferring  a  power  upon  another  which  he  docs  not 
himfelf  poflefs.  That  weakens  the  authority  of  the  cafe,  which 
was  alfo  (haken  in  Haiergiam  v.  Vincent  (^),  where  the  inflru- 
ment  was  figned  by  the  party*  The  inftrument  in  queftion  is 
in  truth  no  more  than  a  nuncupative  will,  having  neither  (igna- 
ture nor  witnefs  to  authenticate  it  a^  the  a£l  of  the  teftatrix  \ 
and  if  it  be  good  to  pafs  copyhold  or  cudomary  eflate,  property 
of  that  defcription  is  lefs  guarded  than  perfonalty  exceeding  30/. 
in  value,  the  difpoGtion  of  which  by  a  nuncupative  will  has 
feveral  checks  impofed  on*  it  by  the  nineteenth  fe£tion  of  thr 
ilatute  of  frauds,  none  of  which  were  obfervcd  in  the  prcfent 
cafe.  Thirdly,  the  Icflbr's  right  of  entryt  if  any  once  exified, 
5yas  tolled  by  the  dcfcent  ca(t  on  the  defendant.  -  Ttynaf  Dan- 
verx,  the  defendant's  father,  and  heir  at  law  of  the  teilatrii, 
was  admitted  into  pofiefTion  in  17S2,  and  received  the  rem 
from  her  death  in  1780  till  his  own  death  in  1 791 9  w).en  the 

(<i)  a  Bro,  Ch.  Caf,  59. 

{b)  1  Bm^fird.  Ch  Rep,  9.     Vid.  S.  C.  a  Atk.  37. 

(r)  2  Bleic.  If  16.  {d)  I  V(f.  225. 

(r;  4  Br;  Ch,  Cttf.  553.  37/,  384. 
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eftate  defcended  to  his.  fon,  the  defendant.     Now  admitting,        1806. 
according  toCV.  Lit.  240.  t.f.  39a.  and  Mathefon  v.  Tr$tt{a)9        "J^ 
that  Ac  doftriac  of  dcfccnt  call  docs  not  apply  to  a  dcvifec      ^     '-^ 
(though  it  is  to  be  obfervcd  that  in  the  latter  cafe  the  Judges,    Danvs&s. 
who  at  firft  differed  in  opinion,  afterward  decided  the  cafe  on 
a  collateral  ground),  yet  that  diftin£lion    will   not  afTiil  the 
plaintiff  I  if,  as  he  contends,  the  eftate  pafs  by  the  furrendet     C  S^^  ] 
and  not  by  the  will.     Fourthly,  at  any  rate  the  lefibr  of  the 
plaimifFis  barred  by  the  ftatute  of  limitations,  21  ^-  i>  ^«  i6*, 
more  than  twenty  years  having  elapfed  (ince  htr  right  of  entry 
accrued  in  1780,  on  the  death  of  Tbcmazine  Taylor,     ift*  Con« 
Gdering  the  eftate  as  copyhold^  the  admittance  is  the  inveftitur,e  , 
of  the  tenant,  and  no  attornment  is  ncceffary  (i)  \  and  a  copy- 
holder, having  a  right  or  title  to  admittance,  which  vefts  in  him 
the  whole  fcifin,  is  barred  if  he  do  not  claim  to  be  admitted 
.within    twenty   years.      Bro.   Mr.   Limitations^   pL  2*    cites 
6  Ed.  6.,  Shanv  v.  Thmfon  (r ),  and  Roe  v.  Hellier  {d).     Here, 
however,  it  is  the  flronger,  becaufe  the  defendant  and  his  fa- 
ther, heirs  at  law  of  the  teftatrix,  have  had  an  adverfe  poflcflion 
by  admiffion  and  by  the   receipt  of  the  rents  and  profits  for 
above  twenty  years  fince  the  leflbr's  title  accrued.     For  an  heir 
is  in  by  dcfcent,  and  may  bring.  eje£t men t  before  admittance, 
though  a  dcvifee  or  furrenderee  cannot  {e) ;  and  on  admittance 
upon  dcfcent  the  heir  is  tenant  immediately  from  the  death  of 
his  ancellor(y).     adly,  Taking  ilm  to\>t  freeho/dt  the  heflbr  of 
the  plaintiff  is  alfo  barred  by  his  laches  i  and  it  is  no  anfwer  to 
fay  that  the  outftanding  ieafe,    which  continued  to  run  riil 
Midfummer  1800,  prevented  his  entry  before;  for  it  was  flill 
competent  to  him  to  Lave  entered  without  committing  a  tref- 
pafs ;  as  to  demand  rent,  or  fealty,  or  to  obtain  fcifin  of  the 
freehold.     ILaiurence  ].     Muft  not  an  entry  to  avoid  the  ftd- 
>  tute  of  limitations  be  an  entry  for  the  purpofe  of  taking  pof-      C  3^^  1 
kSion^g):  and  bow  could  the  leffof  have  lawfully  entered  for 

t  that 

(a)  Owctit  141.  and  i  Leon,  2Q9. 

[i)  Switinertott  v.  Mdler^  Hob.  177.  and  /Uion,     l  Leon.  190,  l^ 
(e)  Moor,  4JI.  (</)  J  Term  Rep.  162.  i/X. 

<r)  Roe  v.  Hi^isy  2  V/ilf.  15,  16.     Co.  Cop.  J.  39.     Suppkm.f,^* 
{/)  Co,  Cop.  112./  41.  » 

{g)  In  Sbepbcrd't  Epit.  (tit.  Entry),  a  book  which  was  jxiuch  com- 
meoded  by  the  late  Mr.  Jtfticc  MuUer^  it  it  faid  of  an  eatry  into  Unds 
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tio6.       diat  purpde  during  the  continuance  of  the  leare?]    If  this  were 
n  "Tr         ^^*  *  ^^^^  ^^ ^"^  might  be  prefcnred|  even  after  an  oofter  g£ 
^againfi       ^^  ^^^  ^^^  profits,  for  aboTC  60  or  1000  ycati ;  trhich  would 
OAHfsat.    entirely  defeat  the  objed  of  the  ftatute  wUdi  Waa  to  quiet 
men's  pofleflion :  and  it  would  be  incongruous  to  hold  that  an 
eje&ment  might  be  maintained  after  a  real  aAion  was  baited 
by  length  of  time  ^  and  that  fuch  an  cfkBt  Ihould  be  produced 
by  a  tenancy  from  year  to  year,  or  even  a  tenancy  at  will. 
^  The  tenant  in  poflelTion,  according  to  Taylor  v.  Horde  {m)^  enjoys 
as  the  covenanted  bailiff  of  the  tenant  of  the  freehold :  and  as  a 
recovery  of  a  terni  does  not  difplace  the  freehold,  fo  according 
to  Co.  Lit.  /.411.  there  may  be  a  difleifin  of  the  (reebold, 
pending  a  term,  which  fhall  be  no  oufter  of  a  term :  but  TojJW- 
T.  Horde  {b)  fliews  that  a  mere  entry  on  the  land  for  anodier 
purpofe  does  not  operate  as  a  difleifin  of  the  tenant  in  pofleflion» 
(b  as  to  make  a  good  tenant  to  the  praecipe.     [Lord  EUen^ 
borough  C.  f.    Difleifin  is  faid  to  be  a  perfonal  trefpafs,  a  tor- 
tious oufter  of  <he  fdfin  of  another  (c).     And  in  Salt.  246. 
Lord  Hob  fays  that  there  can  be  no  difleifin  without  an  aQual 
JL  3'3  3     txpulfion  {d).    But  can  you  fliew  that  the  devifee  could  have 
cnteitd  to  veft  the  feifin  in  herfelf  without  committing  a  tref^ 
pafs  upon  the  tenant  in  pofleffion  ?  becaufe  the  law  does  not 
Inquire  a  perfon  to  do  that  which  would  make  him  a  wfong'* 
doer  (r).]    She  might  have  had  a  writ  of  entry  (/)  during  the 


Hfti 


dUit  ^  It  is  moft  piopcily  uken  for  the  taking  or  hariag  of  pnflHBoa 
of  lands  or  tcoeoieau  t  but  it  is  alfo  ufcd  for  a  writ  of  poflcCon,"  gjc^ 
*•  and  he  that  hath  a  kwfttl  po%vcr  to  eattr  is  (aid  to  have  a  right  or 
title  of  catry,"  Ace.  **  and  by  this  entry,  if  he  hate  right,  he  hring» 
the  poflcflaoo  and  right  logelhcr/* 

(«)  I  Bwrr.  iij.  «}  lb.  III.  itj. 

(#)  Vide  Co.  JJi.  153-  '• 

(d)  Vide  Lord  Towmfaid  v.  Afi,  zMt.  339.  80  O^.  1^. 
l^fijfk.  **  Difiieifia  is  where  a  omhi  entefcth  toto  the  hods  or  tcM-> 
menu  of  aaothcrt  aad  /oCMi  Urn  saf»  where  his  eotry  it  not  lawfiiL'' 
This  b  iattoded  of  afhul  diflcifio.  Far  the  doAriac  of  dftifisi'^ 
JQUba,  whcR  a  party  for  the  &ke  of  «Htain  .renoillss  is  cBSWedts. 
collider  jiMielfdiflciled*  lide  T^ v.  Bonk,  t  Bwrr.  xio,  tai,te* 

Xfl^orthe  leveial  Wfks  of  eotry,  «idt  Co.  Lk*  sst.  k  Md  Fkm. 
Jt^$.  44s.  4Sf .  47St  474*  v^  477*  ^*^^  **«  adapted  to  fpcdie 
CP^:  hat  vide  the  Aat.^/y^.  a.  r^a4. 


IM  THB  F0RTT*8IZTH  YlAR  OF  GEORGE  IIL  ^3^ 

eonttnuance  of  the  leafc^  for  the  purpofe  of  aflerting  and  efta*       iSod.. 
bliihing  her  right.    Oufter  of  f^  is  diftin^i  from  oufter^  ■ 

/)jC^.  Receipt  of  rent  by  a  ftranger  is  a  diflcifin  [a)  \  and  I^»  ^S^*  - 
fct  there  is  no  oufter  of  poflfeflion.  And  at  any  rate  there  might  T^^^i^^^ 
have  been  a  fymbolical  delivery  of  cuftomary  hnds  in  leafe  by 
admittance  fubje£k  to  the  leafe.  Befides^  the  dcTifee  might 
haye  brought  a  real  afiioni  wherein  the  judgment  is  ut  haberet 
fdfinam,  &c.  without  faying  any  thing  of  the  poflfeflion :  and  there 
the  demandant  counts  upon  his  feifin,  and  not  upon  pofleflion, 
as  in  cje&ment.  And  if  the  fa£l  of  the  lands  being  in  leafe  do 
not  bar  the  feifin  of  the  owner,  there  is  no  reafon  why  it  fhould 
btf  his  entry  for  the  purpofe  of  giving  him  feifin.  The  devifee 
might  hare  juftified  in  trefpafs  brought  by  the  tenant,  that  flic 
entered  in  order  to  veft  the  feifin  in  herfelfi  or  to  aflfert  her 
right  whatever  It  might  be  againft  the  party  claiming  and  taking 
the  rent,  and  not  to  ouft  the  tenant.    She  might  alfo  have  en*  ^ 

tered  to  diflrain  for  the  rent.  And  at  all  erents  as  there  was  a 
(laufe  in  the  leafe  for  reentry  in  default  of  payment  of  the 
rent,  the  devifee  might  have  availed  herfelf  of  the  forfeiture  to  C  3  Z4  ] 
enter  and  keep  poflfeiEon  above  20  years  ago.  The  ftatute  of 
limitations  has  always  been  conftriied  favourably  with  a  view  to 
quiet  pofleflTions  (^) .  And  the  queftion,  whether  receipt  of 
rent  by  one  tenant  in  common  for  above  ao  years  were  an  oufter 
of  his  companion  (r),  could  never  hare  occurred,  if  an  adverfe 
receipt  of  rent  for  fuch  a  length  of  time  had  not  ^n  con* 
Cdered  as  a  bar*  Now  here  the  defendant,  and  his  father  be- 
fore him,  have  had  an  adverfe  pofleffion  by  receipt  of  the  rent 
for  above  ao  years,  which  is  not  only  a  bar  to  the  leflbr's  re« 
medy  by  ejeAment,  but  gives  the  defendant  a  title  to  the  pof> 
feffion,  from  whence  he  can  only  be  removed  by  a  real  adion : 
and  this  diftinguilhes  the  cafe  firom  Urn  JL  OrrtU  v.  MadoM  {il)p 
where  the  only  queftion  was,  whether  it  weic  neceflary  for  the 
Icflpr  of  the  plaintiflp  to  (hew  a  receipt  of  rent  within  ao  years 
en  an  ontibuiding  leaiie  \  which  was  holden  not  to  be  neoef« 
iary. 

(a)  i.  c.  At  the  rlcAioa  of  the  pafty»  vide  Bhmden  v.  Bauj[i,  Cro^ 
Car.  303.  and  Liif.  jS8,  589. 

[h)  Dot  V.  Jonctt  4  Term  Rep.  300.  Doe  v.  Sh(nu^  M.  s8  Cm.  3* 
lb.  J06.  «.     And  Doe  v,  Jeffon,  6  Eaft^  80. 

{e)  Doi  V.  Pr^cn  Co^p.  217. 

\d)  Rttftmm^ton'i  EjcGmiiU^  4S^. 

R  3  Arguments' 


JI4  CASES  IN  HILARY  TERM 

jSo61  Arguments  for  the  plaintifF. 

— —  Firft,  Whether  this  be  cuftomary  freehold,  as  fomc  fay,'  or 

1701  d.  Cook  priyy^gcd  copyhold,  as  othcrl  think,  Blackfione^  who  in  his 
I>AMTtRS.  ^rcatife  on  Copyholders  collefls  all  the  learning  and  authorities 
upon  the  fubje^l,  arrives  at  the  conclufion  that  iht  freehold  is  in 
the  hrdf  and  not  in  the  tefmht ;  and  this  is  fupported  by  the 
fubfequent  cafes.  Efiates  of  this  defcription  vary  in  nothing 
from  ilri^l  copyholds,  except  that  they  are  not  dated  to.  be 
hdden  at  the  will  of  the  lord*  But  as  the  tenant  cannot  leafe 
without  a  licence,  there  mud  be  fome  intcreft  remaining  in  the 
C  3^5  ]  '^^>  ^"^  ^^^  intereft  mud  ht  freehold.  Here  too  this  edate  is 
found  to  be  parcel  of  the  mamr^  and  not  to  be  holden  of  the 
wuMor ;  the  legal  inCerence  from  which  is  that  it  is  copyhold^  ac- 
cording to  Brittel  T.  Bade  (a)  }  and  this  is  fupported  by  Crouther 
V.  Oldfield(h)\  though  the  fird  refolution  there  takes  a  didinc- 
tion,  as  fome  other  cafes  mentioned  have  done,  between  copy- 
hold and  cudomary  eflates,  which  has  been  fince  over-ruled : 
for  in  Stephenfon  v.  Hill  {c)  it  was  exprefsly  decided  that  the 
freehold  of  fuch  cudomary  edates  is  in  the  lord ;  and  in  Dee 
V.  Huntington  (^),  and  Roe  v.  JTernon  (/},  it  was  confidered  that 
they  partook  of  the  nature  of  copyhold.  Then  being  holden 
hj  eopy^  the  edate  was  fufficiently  defcribed  as  copyhold  in  the 
will,  and  at  any  rate  was  plainly  intended  to  pafs  by  that  de- 
fcription. If  then  it  be  copyhold,  or  of  the  nature  of  copy- 
hold, it  is  clearly  not  within  the  5th  fe£^ion  of  the  datute  of 
*  frauds,  requiring  all  dcvifes  of  land,  devifeable  by  tlie  datute 
of  wills  or  by  that  datute,  to  be  in  writing,  and  figned,  &c. 
and  to  be  atteded  by  three  witnefles.  For  property  of  this  de- 
fcription does  not  pafs  by  the  will  alone,  but  by  the  furrender, 
the  ufes  of  which  are  dire£led  by  the  will.  This  is  decided  by 
all  the  cafes  from  The  Attorney-General  v.  Barnes  {f\  Attorney* 
General  v.  Andrews  (^),  Wagflaff  v.  Wagjlqf{b\  Tteffnell  v. 
Page  (1),  to  Carey  v.  Afkew  (t).  The  opinion  of  Lord  Hari^ 
mncle  C.  in  Ttffnell  v.  Page  is  exprefs,  that  the  5th  claufe  of 
the  datute  of  frauds  is  confined  to  fuch  edates  as  pafs  by  the 
datute  of  wills  34  (5^  35  /f.  8.  r.  5.  explaining  the  prior  datute 

{a)  I  J^  Ray.  43.  (*)  Salk.  364. 

(r)  3  Burr.  1278.  {d]  4  Eajly  288. 

{e)  5  Ea/t,  S^—15*  if)  ^  ^^'  59^- 

ig)  I  Fef.  245.       -  {h)  ^  ^'  ^fl"   ^58- 

(i)  2  Ati.  37.  (<)  a  Bro.  CL  Caf.  59. 

of 
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rf  Z^H.  8.  r.  I-  Aid  confining  the  term  ejlutes  of  inheritancef  i%66, 
tbere  mentionedj  to  eftarcs  oifeefsmple^  and  therefore  docs  not  "— ;• 
ffldiide  r^wnjr^  ♦cftates  •,  which  he  iaid  had  been  fettled  ever  ^°^^^^^* 
fince  The  AitotneyGinetal  v.  Barnes.  And  this  is  not  over*  Danversl 
ruled,  as  fippofcd,  by  what  is  faid  in  Huffey  v.  Grills  (a),  which  •[316] 
is  not  Tcry  clearly  reported ;  for  it  fliould  rather  feem  that  the 
codidl,  and  not  thi;  will,  was  not  attefted  according  to  the 
ftatute  of  frauds  \  the  qoeftion  ftated  being,  whether  the  codicil 
were  a  good  revocation  of  the  will.  At  any  rate  it  is  dillin. 
guiihable  from  the  prefent  cafe,  inafmucb  as  there  was  no  cuf- 
torn  there  to  funrender  to  the  ufe  of  the  will ;  ^nd  Lord  Hard^ 
vficie  faid  that  as  there  was  no  legal  method  of  pafling  the  legal 
eftate  in  that  way,  there  was  no  reafon  for  holding  it  out  of  the 
ftatute :  and  that  as  the  legal  eftate  was  not  within  the  ftatute, 
fo  was  not  the  tmft  (  the  furrenderee  tliere  having  covenanted 
to  funrender  to  fuch  ufes  as  the  cuftomary  tenant  (hould  by 
deed  attefted  by  two  witnefTes  or  by  Will  appoint.  Whereas 
here  the  eftates  hare  always  been  furrendered  to  the  ufe  oC 
wills.  Secondly,  The  will  M'as  not  neceffary  to  be  figned  by 
the  party,  as  a  declaration  of  truft  within  thai  7th  fediion,  nor 
confequently  within  the  9th  feAion  of  the  a£l.  Thofe  feAions 
only  apply  to  cafes  where  the  legal  is  feparated  from  the  equitable^ 
eftate,  whether  by  the  inftruinent  in  queflion  or  by  any  other 
inftrument  declaring  or  afligning  the  truft.  But  tliis  is  a  mode 
^abiifiied  by  cuftom  of  pafling  the  legal  eftate  itfelf  *,  and  no 
truft  or  confidence  is  created  or  declared  fcr  another,  apart 
from  the  legal  eftate  %  nor  is  the  legal  eftate  feparated  for  an 
inftafit  from  the  equitable  eftate,  but  both  pafs  by  the  funrender 
and  will  together.  The  leg^l  eftate  continues  in  the  fur- 
rcnderor  notwithftanding  the  funrender,  and  would  defcend  to 
his  heir  in  cafe  of  his  death  until  the  admittance  of  the  per- 
fon  defignated  by  the  furrendcr.  If  the  will  be  a  declaration  of  [317] 
a  truft  or  confidence  within  the  7th  claufe,  fo  is  every  furren- 
dcr to  the  ufe  of  another ;  but  though  furrendcrs  be  iu  writing, 
they  never  are  figned  by  the  parties;  and  to  hold  that  to  be  n^- 
ccflary  now  for  the  firft  time  would  fljakc  all  the  copyhold  pro-' 
perty  in  the  kingdom.  Suppofe  a  furrender  to  the  ufe  p{  9  ^11 
already  made,  the  funrender  would  then  declare  the  uljp  3s  niQch 
as  tile  will  is  faid  to  do  now ;  and  if  the  one  be  a  dfcltntian 

i 

(a)  Amhl,  299. 
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Sod.       of  truft,  it  is  difficult  to  fay  that  ibe  odie^  muft  not  be  ik 
~r        [Lawrence  J.  obfcnred  that  in  the  report  ctTiffiifO w»F^hj 
^arami^^  AwT«flr£§fe«  (a),  Lord  Hardwcke  is  made  to  fiiy  that  "  lAoi 
Pamtbrs.     th^  viU  ^  in  writing  znAJigiied  by  the  pariy^  thftt  b  fiifficieiit^* 
&c.]   That  is  not  ftated  in  the  report  of  the  cafe  by  M^  •*  and 
takihg  the  whole  fentence  together  in  £arMafdi/hti,  it  feeiBs  z 
ftrange  mode  of  expreffing  an  opinion  that  m  will  of  CopfbM 
ought  to  he Jlgned  by  the  party.    For  in  fiatbg  what  U  nmgmrjy 
he  only  fays  that  it  muft  be  in  turiimg  .*  thoiq^>  he  addsy  that 
when  it  is  in  writing,  &c.  Lord  Hariwidte  had  bdbre  ftsed 
that  it  need  not  be  atteftedi  and  when  be  was  pointing  out 
what  was  necefl&ry,  and  fiiys  that  it  muft  be  in  torisingf  it  is 
ftrange  that  he  ihould  npt  then  have  added,  if  fuch  were  his 
ttieaning,  that  it  muft  he  Jlgned  by  tie  party.     If,  howerer,  dus 
be  a  cafe  at  all  within  the  ftatute,  the  7th  claufe  has  been  com- 
plied with :  for  that  only  requires  the  truft  to  be  declared  by  « 
*mU  in  writings  without  the  additional  circumftance  of  being 
Jtgned  by  the  party ^  as  required  to  any  other  fort  of  writing  de- 
ckiring  a  truft :  and  the  difference  of  the  exprefficli  makes  it  the 
L  S '  ^  J      ftronger.     And  if  writing  meant  a  writing  by  theparty^  then  his 
fignature  alone  would  not  be  fufficient.    But  a  writing  by  dbe 
«,  command  of  the  party  has  been  holden  fufficient  within  the 
ftatute  of  wills}  and  figning  has  never  been  decided  to  he  nc<» 
ceffiury  in  a  will  of  copyhold,  but  the  contrary  has  always  been 
taken  for  granted*    The  words  wiU  in  writing  were  ufed  in 
contradiftindlion  to  nuncupauve  wills:   and  the  obje£Uon,  if 
valid,  would  extend  equally  to  a  will  of  leafehold.     Indeed 
fuch  a  will,  ftridly  confidei^,  operates  more  as  a  declaration 
of  truft  than  the  prefect  \  for  if  a  term  be  bequeathed,  no  legal 
intereft  pafles  to  the  legatee  before  the  aflent  of  the  executor, 
but  the  whole  intereft  vefts  in  the  executor  \  though  if  there  be 
fufficient  aflets  to  pay  debts  a  court  of  equity  will  compel  him 
to  convey  to  the  legatee  :  but  it  is  clear  that  fuch  a  will  need  not 
be  figned  by  the  party.     Again,  fuppofe  a  term  vefted  in  ^., 
who  declares  the  truft  of  it  to  be  for  ^.,  and  then  B.  makes  a 
will  not  figned,  and  bequeaths  the  truft  of  the  term  to  another : 

(«)  Barnard.  CL  Rep.  9.    The  whole  fcatence  is  this,  ««  So  Isr 
indeed  is  acccflsry,  that  the  wiU  ia  fuch eafemuft  be  ia  writing ;  but 
whca  it  is  ia  wridag,  and  figned  by  the  party,  that  is  fafficicat  for 
N^ach  purpote.'* 
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tbt  wouU  be   a  cafe  difeAly  within  the  words  of  the  9th       i*o6. 

ie&]on,  as  conftrued  by  the  defendant)  yet  it  is  cleat  that  the  jj^^^^^q, 

tenn  would  paJTs  by  fuch  a  will.    Then  if  a  leafehold  would       ^^^^^ 

pais,  it  is  fufficient  to  pais  topyhold.    The  ftatute  of  frauds    I)AM?fia^ 

leaves  die  cafe  of  copyhold»  with  refpe£k  to  its  pafling  by  w'^l, 

as  it  found  it.    Nuncupative  wills  are  fufficiently  guarded  by 

the  19th  fc£lion  of  the  a&  ^  and  as  to  them  no  inftance  occurs 

in  the  books  of  frauds  attempted  to  be  pva£tifed|  though  tttf 

many  with  refpcA  to  written  wills  i  which  fliews  1^  the 

checks  put  osl  diCk former  by  the  legiflaturc  haire  been  fufficient. 

And  in  regard  to  ^copyhold  there  is  an  additional  checfcf  that 

die  will  muft  be  warranted  by  the  furrendcr.    In  tl|e  fisoond 

edition  of  Bro.  Ci.  Caf.  it  appears  that  die  inftruAiODS  fiar  dw 

will  in  Carey  r.  AJkew  were  not  6gned  by  the  party  \  and  fo  k     [  319  3 

appears  in  the  note  of  that  cafe  added  by  Mr.  Cm  to  the  report 

of  JTagHaffy.  Wagllaff^  2  P.  Wms.  259.  Signature  is  unknown 

to  the  hw  of  England^  except  by  politive  fiatutesy  and  by  the 

Law  Merchant  in  cafe  of  bills  of  exchange :  neither  deed  nor 

will  need  be  figned  at  commonJaw,  though  it  might  have  been 

required  by  particular  cuftom.    Thirdly,  as  to  the  defcent  caft 

having  tolled  the  entry  of  the  leflbr  \  that  do£brine  does  not 

apply  to  cafes  where  the  party  has  no  other  right  thto  diat  of 

entry,  fuch  as  the  cafe  of  a  devifee  {a)  \  nor  to  cuftomary  or 

copyhold  ellates  where  the  freehold  is  in  the  lord  {t)»    But  at 

any  rate  a  defcent  caft  can  only  toll  an  entry  where  an  entry 

might  lawfully  have  been  made ;  but  the  devifee  had  no  right 

of  entry  pending  the  leafe  granted  by  the  teftatrix,  which  did 

not  expire  till  180O1  and  the  law  will  never  compel  a  perfon  to 

be  guilty  of  a  trefpafs  in  order  to  acquire  a  right.    Fourthly, 

The  fame  anfwer  applies  to  the  objeAion  that  the  entry  of  the 

leflbr  of  the  plaintiff  was  barred  by  the  ftatute  of  limtutioos  (c). 

No  other  right  or  title  of  entry  is  within  |hat  (latutc,  except 

that  which  is  accompanied  by  a  light  of  pofleffion,  which  the 

lefibr  could  not  have  pending  the  leafe.     And  the  payment  of 

the  rent  during  part  of  the  time  to  the  defendant  and  his  father 

would  not  of  itfclf  make  the  hcdding  of  the  tenant  wrongful, 

but  it  fttll  continued  legal  under  the  original  term,  as  the  leflbr 

Was  not  bound  to  take  advantage  of  the  forfeiture  and  re-enter 

for  the  condition  broken.     Befides,  the  devifee,  claiming  under 

if)  Cp.  Lk.  340  *•         (^l  Vide  ib.  949.  a.       (;^  21 7.  i.  e.  16. 

the 
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iSotf.       die  win,  was  not  bound  to  enter  till  the  will  was  eftibBDicd, 

~~         whidi  was  not  till  1783,  between  which  time  and  the  bringing 

*mS°"  of  the  cjeamcnt  there  utw  not  an  adverfe  poftflhrn  of  !• 

DAMTEfts.     jc^s.     •They  alfo  referred  to  Dee  d.  Orrelt  ▼.  Madnc,  Rum. 

Cwr,  aivm  VHk% 

Lord  Ellenborough  C.  J.  now  delivered  the  opinion  of  die 
Court. 

In  the  federal  arguments  of  this  cafe  many  points  were  agi- 
tated, atfd  much  ingenuity  ezercifed  upon  queftions  about  which 
the  Court  has  not  entertained  any  doubt.     As,  1  ft,  tl^iethcr 
this  cftatc  in  queftion  be  ftriQly  copyhold,  or  cuftomary  free- 
hold  ?    2d,  Whether,  if  not  ftriaiy  copyhold,  it  paflcd  by  the 
^iH  of  Thomaztne  Taylor  by  the  defertption  of  all  that  ccpjhdd 
mefluage,  &c. :  or,  more  properly  fpeaking,  whether  the  will, 
making  ufe  of  fnch  defcription  of  the  property,  be  fufficient  in 
point  of  defcription  to  dire^  the  ufes  of  her  previous  furrcndcr  ? 
3d,  Whether  the  entry  were  tolled  by  the  dcfccnt  caft  ?  And, 
4th,  Whether  the  leffor  of  the  plaintiflTs  right  of  entry  be  not 
barred  by  the  (latute  of  limitations  \  there  having  been  an  ad- 
verfe  enjoyment  of  the  rent  for  a  longer  time  than  20  years  ? 
'  And  fuppoGng  the  cirdumftance  of  the  cftate  having  been  during 
all  that  time  enjoyed  by  a  tenant  under  a  leafc  granted  by  the 
teflatrix,  and  which  expired  only  in  1 800 ;  the  defendant  in 
that  cafe  contended  that  by  not  paying  rent  tlie  tenant  had 
committed  a  forfeiture  more  than  20  years  ago,  which  gave  the 
leflbr  of  the  plaintiflF  a  right  to  enter ;  and  not  having  done  fo 
within  20  years,  (he  was  on  that  account  alfo  barred.    To 
thefe  feveral  obje£lions  to  the  right  of  the  plaintiff  to  recover 
fatisfadory  anfwers  have  been  given  in  the  feveral  arguments  $ 
and  it  will  not  be  neccflary  to  go  into  them  at  any  length. 
This  eftate  appears  by  the  cafe  to  be  parcel  of  the  manor,  to  be 
[  321  ]     holden  by  copy  of  court  roll,  to  pafs  by  furrcndcr  and  admit- 
tance, to  have  been  leafed  under  a  previous  licence  from  the  lord, 
and  to  have  been  furrendcred  by  Thomazine  Tayhr^  the  teftatrix, 
according  to  the  cuftom  of  the  manor,  to  fuch  ufes  as  (he  iu 
or  by  her  laft  will  and  teftament  in  writing  (hould  appoint.    So 
circumftanced,  it  appears  to  us  that  whether  holden  at  the 
will  of  the  lord  or  not,  the  freehold  is  in  the  lord,  and  not  in 
the  tenant  i  and  that  with  refpe£l  to  all  the  queltions  arifing  in 
this  cafe  it  is  to  be  taken  and  confidered  as  copyhold.    And  in  her 

I  will 
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will  the  teftatrix  calls  it  «  all  that  copyhold  meflbage  or  tene-        i8o6. 

mcnt  fituate  in   RadcKffe  Highway^   within   the    manor    of       

Sitpneyr  It  is  not  pretended  that  flie  had  any  other  ettatc  to  jJJJ^"^ 
which  this  defcription  could  apply  \  and  fuppofing  it  to  be  a  mif*  DAHTsas. 
defcriptiony  which  we  hy  no  means  think  it  is»  there  cannot  be 
a  doubt  but  that  if  by  fucb  defcription  (he  meant  the  eftate  in 
queftioDy  it  may  well  pafs  by  fuch  defignation.  So  as  to  the 
other  obje£tion|  that  the  right  of  entry  of  the  leflbr  of  the  plain- 
tifFis  tolled  by  the  defcent  from  Tbomsj  Danvers  to  the  defend* 
ant  James  Danvers^  his  fon  and  heir  j  two  fatisfadory  anfwers 
have  been  given  :  that  the  objedion  does  not  apply  to  copy- 
holds, or  cuftomary  eftatcsi  where  the  freehold  is  in  the  lord ; 
nor  to  cafes  where  the  party  has  no  remedy  but  by  entry.  In 
like  manner  to  the  objejiions  on  the  ground  of  the  (tatute  of 
limitations ;  the  eftate  having  been  in  the  hands  of  a  tenant 
till  i8oO|  holding  under  a  leafe  granted  by  the  teftatrix,  is  a 
fttfficient  anfwer ;  for  during  that  leafe  the  leflbr  could  not 
enter  or  fupport  an  eje£tment :  and  if  a  forfeiture  were  com- 
mitted, (he  was  not  obliged  to  enter  for  the  forfeiture. 

Bat  the  point  upon  which  the  Court  entertained  a  doubt, 
aqd  on  which  they  de&red  a  further  argument,  was,  how  far  [  32a  ] 
the  wiU,  as  ftated  in  the  cafe,  could  be  confidered  as  a  will  in 
vtrittng  within  the  terms  of  the  furrender  to  the  ufe  of  her  will; 
and  whether  fuch  will  muft  not,  under  the  7th  and  9th  fe£tions 
of  the  ftatttte  of  frauds,  be  figned  by  the  party,  as  thrown  out 
by  Ld.  Kenyon  in  Doe  ex  dem.  Tempeft  v.  Dancer  (a),  and  accord- 
ing to  what  is  reported  to  have  been  faid  by  Lord  Hardwich  in 
Tuffnell  ▼•  Page:  that  when  fuch  will  is  in  writing  and  figned 
by  the  party,  that  is  fufiicient  for  fuch  purpofe.  But  we  are 
now  fati^fied  that  a  will  to  dire£^  the  ufes  of  a  furrender  of  a 
copyhold,  or  of  a  cuftomary  eftate  pafling  by  furrender,  is  not 
within  the  ftatute  of  frauds,  and  needs  not  be  (Igned,  unlefs 
fuch  Ggnature  be  required  by  the  terms  of  the  furrender  to  the 
ufe  of  the  will.  We  arc  not  at  liberty  now  to  agitate  the 
queilion,  whether  immediately  after  making  the  ftatute  of 
frauds  it  might  not  have  been  the  founder  conflruclion  to  have 
holdcn  that  copyholds  were  comprifed  within  the  general  words 
of  the  5th  and  6th  fefiionsof  that  zOty  **  AH  devifes  and  be- 

(a)  This  was  in  2796.     A  coisproinife  was  recoounended  by  Lord 
Kenyon  aad  acceded  to. 

quefts 


344  CASES  tH  HTLART  TERM 

i8o6.       ^efts  of  any  lands^  or  tenements  :^  an  nnifona  courfe  of  dedi 

J.  "TT        Con  fince  that  ftatute  has  fixed  the  law  not  to  be  fliaken,  diat 

agtunfi       ^  '^^  P^^  ^7  ^^^  farrender  and  will,  teken  together^  in 

Dav rnt*    the  fame  manner  as  if  the  derifee's  name  were  tnferted  in  die 
furreoderi  and  does  not  pad  by  the  ^nll.    And  on  that  acooont 
a  will  of  copyhold  land  is  holden  not  to  be  a  devife  or  beqoeft 
of  lands  or  tenements  within  the  5th  and  6th  fe£tions  of 
the  a£l.    The  7th  fedton  requires  all  declaradons  or  erea- 
ttons  of  trufts   or  confidence  of  any  lands  to  be  maiufefted 
and  proved  by  fome  writing  figned  by  the  party  who  is  by 
law  enabled  to  declare  fuch  trdft,  or  by  hb  laft  will  in  writ- 
(  323  ]]     ing.    And  fcAion  9th  reqaires  all  grants  and  alEgaments  of 
any  tnift  or  confidence  to  be  alfo  in  writing}  figned  by  the 
party  granting  or  afligning  the  (ame^  or  by  fnch  laft  will  or  de« 
▼ife.    It  was  contended  on  behalf  of  the  defendant^  that  under 
thefe  daufes  of  the  aft  a  declaration  or  creation  of  a  tmS,  as 
alfo  a  grant  or  affignment  of  any  tmfti  moft  be  in  writing  figned 
by  the  party>  or  by  will  figned  by  the  party :  and  that  a  win 
direfting  the  ofes  of  a  furrender  was  a  declaration  or  an  affign« 
ment  of  a  truil.    The  gentlemen  who  argued  on  the  paxt  of  tfa^ 
defendant  felt  the  difficulty  of  pointing  out  the  particular  fi)rt 
of  will  required  by  thefe  claufes  to  dedarc  or  to  grant  or  affign 
a  truft  of  lands :  they  felt  that  if  they  infifted  on  a  will  atteiked 
by  three  witneflest  they  had  to  encounter  every  dccifion  re- 
fpefiing  a  will  of  copyhold^  which  had  hid  it  down  that  a  will 
attefted  by  three  witneflcs  was  not  neceflary :  and  in  no  clauir 
of  the  ftatute  is  there  to  be  found  any  defcription  of  a  will  of 
land  other  than  fuch  as  fhall  be  fo  attefted.     When  die  nature 
of  the  conveyance  of  a  cuftomary  eftate  paifing  by  fotrender  to 
the  nfe  of  a  will  is  confidered,  it  will  appear  plainly,  that  iucfa 
conveyance  is  not  within  the  claufes  of  the  zOt  above  refinred 
to :  a  will  of  fuch  cuftomary  lands  is  no  creation  or  declaration 
of  a  truft,  nor  a  grant  or  affignment  of  any  truft ;  but  the  fur* 
rencler  and  will  together  conftitute  a  legal  conveyance :  there  is 
no  fcparation  of  the  legal  and  equitable  eftate.    The  ftatute  of 
frauds  looked  to  no  will  of  lands  but  fuch  as  fliould  be  executed 
and  attefted  as  thereby  direfted.     And  having  prefcribed  the 
neceflary  forms  for  a  devife  of  lands  or  tenements,  it  then  pro- 
oeeds  to  proteft  in  like  manner  the  grant,  declaration,  or  af- 
fignment of  the  trtiji  of  any  lands  or  tenements;  evidently 

I  324  3     alluding  to  an  eqmtaUe  intereft  in  lands ;  and  the  terms  tuitt  in 

^uriiing 
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fwritifig  md/uch  mil  tr  iivife^  ofed  in  the  7th  and  9th  claufeSf        1 806. 

moft  fcfer  tp  fuch  will  only  as  the  ftatute  recognizes  as  a  will  ' 

of  land,  ri2.  a  will  atteRed  by  three  or  four  witneflcs.    We  I>«»^-.Coo» 

-  0201UM 

ait  therefore  of  ojnnioni  that  a  will  direding  the  ufes  of  a    DANVias. 

fttntnder  is  not  within  any  of  the  daufes  of  the  ftatnte  of 

frands. 

And  that  reduces  this  cafe  to  the  only  remaining  queftion. 
Whether  the  will  ftated  in  this  cafe  fall  within  the  terms  of  the 
fancnder;  that  isy  whether  it  be  a  will  in  nvrsting?  The  fta- 
tute of  wills,  32  ff.  8.  iT.  I.  gate  power  to  every  perfon,  having 
lands,  to  difpofe  thereof  by  will  in  writing.  Under  this  ftatute 
ibort  notes  taken  by  a  lawyer  from  the  teftator's  mouth,  for 
the  purpofe  of  being  reduced  into  form,  were  holden  to  be  a 
good  will  in  writing,  thou^  the  teftatpr  died  before  they  were 
fo  reduced  into  form.  1  Anderfonf  34*  Many  other  inftances 
are  mentioned  by  Lord  Coke,  So  3  Lm^i  79.  2  Keb.  ia8. 
And  every  decifion  on  the  ftatute  is  an  authority  as  to  what  in 
the  language  of  the  law  is  a  will  in  writing.  And  in  Carey  v« 
4fl^Vf  %  Bro.  Cb.  Cqf.^  and  in  a  note  to  Wagftaffy.  Wagftcff^ 
%  P.  Wms.  259.,  Lord  Kenjcn,  when  Mafter  of  the  Rolls,  fit- 
ting for  the  Chancellor,  9th  May  1786,  determined  that  a  drafi^ 
of  a  wall,  the  figning  and  publication  whereof  were  prevented 
by  the  fttdden  death  of  the  teftator,  was  fuffictent  to  pafs  copy- 
holds furrendered  to  the  ufe  of  his  will,  llie  draft  of  the  will 
on  which  that  decifion  proceeded  was  produced  to  us  at  the 
time  of  the  argument,  and  was  as  ftated  in  the  report  in  the 
note  in  ^  P.  Wms.  For  theie  reafons  we  are  of  opinion,  that 
the  inftrumeot  in  queftiun  is  a  will  in  writing  within  the 
fenns  of  the  furrende^ ;  and  that  judgment  muft  be  for  th^ 
pbumiC    . 

Poftea  to  the  Plaintiff! 


Stiab 
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Wtdmjiajt  Stead  j^tf/;j/2  Gamble. 

Feb.  laUu  ^     -^ 

Where  to  T  N  trcfpafsj  the  plaintiff  declared  that  the  defendant  at  Luis^ 
trefpaftat>f.i  &c.  with  force  and  arms  threw  down,  pulled  up,  burnt, 
dowB  *burii-  ^^^  confumed  by  fire,  and  totally  dcftroycd  40  perches  of 
in^,  and  to*  hedge  or  fence  of  the  plaintiff,  there  then  ere£be4f  (landing  and 
tillydeftroy-  being,  whereby  a  certain  clofe  of  land  of  the^  plaintiff's  called 
t?ff'8  L^Je^'  Lottgdofiy  was  expofed  to  damage  by  cattle,  Scer^nfuLthC' wheat 
there  tien  there  then  growing  was  damaged  and  deftroyed  by  ^ttle,  &c. 
ereBedy  5cc.  Picas,  iQ,  the  general  iffue)  adly,  as  to  the  pulling  up,  throw- 
the  defendant  "*8  down,  and  dedroying  the  faid  hedge  of  the  plaintiff,  the 
pleads  the  defendant  pleads  that  the  (aid  hedge  was  before  then  wrong- 
general  iffue,  fully  citdled  and  being  upon  a  certain  common,  &c.  over 
"tbc^tiirow-  which  the  defendant  prefcribes  for  right  of  common  in  refpca 
ing  down  the  ^^  certain  meffuage,  &c. ;  and  tliat  the  hedge  had  been  wrong- 
hedge,  be*      fuUy  erected  on  the  faid  common,  and  inclofed  that  part  from 

cauU  It  was    ^  ^^jj   ^^  ^|^^^  ^^  defendant  could  not  enjoy  his  (aid  common 

erected  on  a  ^  ^  ' 

common  over  ^  before :  and  fo  juftifies  the  pulling  up  and  throwing  down 

%hich  he  the  hedge,  and  thereby  in  fome  degree  deftroying  the  fame, 

prefcril^s  for  b^(  doing  as  little  damage  as  poffible.    The  replication  took 

mon  •  and    *  ^^"^  ^^  ^^  defendant's  right  of  common  %  which  was  found  for 

iffoe  is  taken  the  defendant^  and  there  was  a  verdi£l  for  the  plaintiff  on  the 

o^f"^^."S^^>  general  iffue,  with  20/.  damages.    And  the  Judg^  not  having 

found  for  certified,   a  rule  was  obtained  calling  on  the  defendant  to 

him,  and  a  fliew  caufe  why  the  MaDer  (hould  not  tax  the  plaintiff  his  full 

ircrdid  for  ccAs. 

^tlfaof !  Lambi  (hewed  caufe,  and  contended  that  the  fpecial  plea  not 

damages  on  going  to  the  whole  trefpafs,  being  found  for  the  *  defendant,  left 

the  general  the  cafe  as  if  the  general  iffue  only  had  been  pleaded ;  and  then, 
ft^t^^^*  th^*  unlefs  the  Court  could  fay  that  upon  the  face  of  the  declaration 

fpecial  plea  it  was  impofftble  for  the  Judge  to  have  certified  that  the  title  of 

and  found  the  land  was  in  queftion,  the  plaintiff  is  not  entitled  to  full  cods 

cannot  be  ^jjj„  ^1,^  ^^^^  ^^  if  23  Car.  2.  r.  29.  /  X36.,  there  being  no 

confideratioa  certificate.     And  he  cited  2  Fefitr.  180.   195.    as  in  point  j 

to  (hew  that  where  to  trefpafs  qu.  d.  fr.  not  guilty  was  pleaded,  and  alfo  a 

the  title  to      |u(Ufication  :  the  latter  of  which  being  found  for  the  defendant, 
the  freehold    ^ 

could  not  come  in  queftion  on  the  declaration  ;  and  as  on  the  declaration  the  freehold 
might  have  come  in  iffue,  and  the  Judge  did  not  certify,  the  plaintiff  il  entitled  to 
no  more  cofts  than  damages. 
♦  [  3a6  ]  and 
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and  a  Tcrdlfl  for  the  plaintiff  on  the  {eneral  iilue  with  damages       1*806. 
under  40/.,  he  was  denied  his  full  coks{a).    The  fame  prin-        " 
cipic  applies  on  the  other  branch  of  the  ftatote,  in  trefpafs  for      ^'''^^^ 
an  aflault  and  battery }  if  the  defendant  plead  the  general  ilTuej     Gajsbm* 
and  a  juflication  as  to  the  afTault  only,  which  latter  is  found  for 
him,  and  a  verdi£l  for  the  plaintiff  fpr  lefs  than  40/.  on  the- 
general  iffucj  and  no  certificate,  the  plaintiff  is  entitled  to  no 
more  cods  than  damages  (^}*     Otherwife  if  the  battery  as  well 
as  affault  be  judified,  and  a  verdi£b  for  the  plaintiff  with  da-* 
mages  under  40/.  {c)     Now  here  it  is  charged  that  the  defend- 
ant threw  down.  Sec.  and  burnt  the  plaintiff's  hedge^  thrrt 
then  Jlanding  and  beings  i.  e.  at  Leedi^  Sec  ;  which  was  necef- 
farily  a  local  trefpafs,  in  which  the  freehold  might  have  come 
in  queftion.     And  as  in  Adlem  v.  Grinaway  {4)%  in  trefpafs  for 
throwing  ftones,  &c.  at  the  plaintiff's  windows  of  his  houfe 
and  breaking  the  glafs,  &c.  the  damages  being  under  40/.  and 
no  certificate,  the  plaintiff  had  no  more  cods  than  damages, 
becaufe  the  defendant  might  have  given  liberum  tenementum 
in  evidence,  and  fo  the  title  to  the  houfe  have  come  in  quef- 
tion :  fo  here  the  defendant  might  have  (hewn  that  the  fence     [  527  3 
thrown  down  was  his  own  fence  on  his  own  land. 

Hullock^  contr^.  According  to  the  conflruQion  put  upon 
the  ftat.  32  (5*  23  Car.  2.  if  it  either  appear  that  the  Judge 
could  not  have  certified,  or  that  upon  the  face  of  the  pleadings 
the  title  could  not  have  come  in  iffue,  the  cafe  is  not  within  it, 
and  the  plaintiff  is  entitled  to  full  co(l§,  though  the  verdi£^  be 
under  40/.,  and  the  Judge  do  not  certify.  Now  upon  thefe 
pleadings  the  title  could  not  have  come  in  queftioni  as  it  might 
if  only  the  general  iffue  had  been  pleaded ;  for  then  the  defend* 
ant  might  have  proved  that  it  was  his  fence.  But  by  the  fpecial 
plea  the  defendant  alleges  that  the  fence  was  wrongfully  ere£led 
on  a  common  upon  which  he  had  a  right  of  common ;  and  the 
iflue  being  joined  on  his  right  of  common  it  flood  confeffed 
"Upon  the  record  that  the  fence  was  ere£led  on  the  common  \ 
and  though  if  he  had  a  right  of  common  he  might  juftify  the 
throwing  it  down  to  enjoy  his  right,  yet  he  could  not  juftify 
the  total  dcIlruQion  and  burning  of  it,  which  tlierefore  flood 

(tf )  All  the  cafes  are  coUeAed  id  ffulloii  on  C^fit^  64,  fcc« 

•  ^(^)  ^^^  ^'  Creed,  3  Term  Rep.  39X. 

{c)  Smitb  V.  Edge^  6  Term  Rfp.  56a. 

{d)  6  Term  Rtf.  382. 
1 J  upon 
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i8o(f«       opon  die  gen^nl  HRie.    The  wliole  record  miift  be  uken  to* 
-*—       gether:  and  the  fpecial  plea  negatitcs  anj  dum  of  the  de- 
^^^^       fendant  to  the  foO,  fo  ^t  die  tide  to  the  foQ  could  not  come 
Gamblk.     ^  qUeftioDy  and  the  defendant  as  a  commoner  could  not  meddle 
widi  the  foil,  according  to  Mafin  y.  Cafar  (a),  Cmper  r.  Mar- 
fitUl  (^),  and  Soifgmfe  y.  Kiriy  {c).    Then  if  this  be  not  a  cafe 
widiin  the  ftat.  22  (^  23  Car.  1.,  there  not  having  been  a  cer- 
tificate againft  cofts  under  the  ftatute  43  £//z.  c.  6.  /  a.  die 
C  3^8  ]     phundff  18  entided  to  his  full  cofts  under  the  ftatute  of  G/erjvr^^y 
accordtng  to  MUhurm  t.  Read{d). 

The  Court  faid  they  would  look  into  the  cafes ;  and  now 
Lord  Ellbmborough  C.  J.  ddirered  their  opinion. 
The  queftion  arifes  on  the  ftatute  22  E^  23  Car.  %.  c.  9. 
which  (ays  that  <*  in  all  a£dons  of  trefspafs^  aflault  and  battery, 
*'  and  other  perfonal  actions  wherein  the  Judge  at  the  trial 
<«  fhall  not  cerdfy,  &c.  that  the  freehold  or  dtle  of  the  land 
**  mentioned  in  the  plaintiff's  declaradon  was  chiefly  In  qucf- 
*<  don,  the  plaintiff,  in  cafe  the  jury  (hall  find  the  damages 
**  under  40/.  fhall  not  recover  more  cofts,**  &c.  Here  the 
diclaratim  ftates,  that  the  defendant,  at  fuch  a  place,  with 
toiKt  ^nd  arms  threw  down,  pulled  up,  and  deftroyed  40 
perches  of  hedge  or  fence  of  the  plaintiff,  there  ereBed^  ftand* 
isg  and  being,  whereby,  &c.  And  the  conftruAion  on  this 
ftatute  has  been  that  it  relates  only  to  the  two  fpecies  of  aAion 
therein  fpecially  named  (r),  of  trefpafs^  and  ajffault  and  h^ 
tery  ;  and  that  die  aAion  of  trefspafs  is  confined  to  trejpafs  ptare 
claujum  frept  wherein  the  fre^old  or^  dde  of  die  land  may 
come  in  queftion  {f) :  and  the  queftion  here  is,  Whether  this, 
be  fuch  an  aAion  in  which  the  freehold  or  dtle  could  come 
in  queftion  |  for  if  it  mij^t,  the  danuiges  bdng  under  40/.  and 
the  Judge  not  having  certified,  the  plaindff  can  have  no  aioir^ 
cofts  than  damages  ?  But  in  this  cafe,  there  was,  befides  the 
general  iffue,  a  fpecial  plea  juftifying  the  proftradon  of  the 
hedge,  becauie  it  was  wrongfully  ereAed  upon  the  defendant's 
common,  and  debarred  him  of  the  exercife  of  his  right  of  com- 
mon in  tarn  amplo  modo  \  on  which  right  of  common  iffile  was 
£  399  ]     taken  and  found  for  the  defendant ;  and  it  was  contended  diat 

(a)  %  M^d,  6j.         (I)  I  Burr.  265.         {c)  6  Term  Rip.  ^^ 
{fy  3  mif.  322.  4.  if)  Vide  HyUoit  on  Co/is^  41. 

(/)  lb,  6j,  ftc  .  -  , 
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we  ought  to  Ukc  into  confidcration  the  fafts  ftatcd  in  that  pica        1 806. 

and  the  findtne  of  the  iury  thereon,  in  order  to  (hew  that  the        " 

plaintirfl  freehold  could  not  come  m  queftion.     But  we  are  ot       ^^^^ 

opinion    that  we  cannot  for  this  purpofe  look  to  the  fads      Gamblb» 

ftatcd  in  the  plea :  and  therefore  the  inquiry  reverts  back  to 

the  declaration,  upon  which  we  think  that  the  freehold  might 

have  come   in  queftion :  and  that  as   the  damages  are  under 

40/.,  and  there  is  no  certificate  of  the  Judge  that  the  freehold 

did  come  in  queftioni  the  plaintiff  cannot  have  more  cofts 

than  daniages.     Amongft  other  cafes  which  are  coUcfkcd  in 

Mr.  HullocFs  book  upon  this   fubjeft  will  be  found  Butler 

V.  Cozens,  ii  Mod.  198.  and  6  Ti/i.  Abr.  357.  in tte  margin; 

where  in  trcfpafs  for  breaking  the  plaintiff*/  hck  upon  bis  gate, 

the  damages  being  under  401.  and  no  certificate,  it  was  holden 

that  the  plaintiff  fhould  not  have  full  cofts ;  for  the  lock  was 

fixed  to  the  poft,and  the  poft  to  the  freehpld,  and' therefore  the 

frcehcrid  might  have   come  in   queftion.     In  another  cafe,  of 

Tomlinfin  ▼•   TfThitff  J^arnes,  isr,  in  trefpafs  for  breaking  and 

entering  bis  the  plaintiff's  houfe,  and  breaking  his  cellar  door  ; 

the  Jury  b?ving  f^und  for  the  plaintiff  as  to  the  breaking  the 

door  6^.  daoiages,  find  there  being  no  certificate,  the  plaintiff 

had  only  {q  qiu^H  cofU,  becaufe  the  door  was  fixed  to  the  free- 

hpld^  which  n^igbt  therefore  have  come  in  queftion.    Again,  in 

Comi.  420*  in  trefpafs  for  pulling  down  a  hedge,  whereby  the 

cattle  of  ftrangera  entered  and  eat  the  grafs ;  where  the  hedge 

muft  be  taken  to  have  been  fixed  to  the  freehold  ;  the  plaintiff 

had  no  topic  cofts  than  damages.     And  in  Hain/  v.  Hughes,  in 

the  fame  book,  p*  324.  in  trefpafs  for  entering  the  plaindff'a 

dofe  and  cutting  bis  cable,  whereby  he  loft  the  ufe  of  his  boat, 

the  plaintiff  having  2d,  damages,  had  his  full  cofts  :  but  Holt     ^  33^  J 

£ud  it  would  have  been  otherwife  in  an  a£^ion  for  breaking  his 

clofe  and  cutting  hisrailsy^r  tiey  are  fixed  to  the  freeholds     Now 

this  muft:  be  confidered  as  an  a&ion  of  trefpafs  quare  claufum 

fregit,  and  deftroying  and  burning  the  plaintiff's  hedge,  which 

was  part  of  the  freehold ,  in  which  the  freehold  might  have 

come  in  queftion.;  and  the  damages  being  under  40/.  and  no 

certificate,  there  can  be  no  more  cofts  than  danuges. 

Rule  difcharged  [a). 

(a)  Viit' Martin  v»  Vmllance,  i  Eajl,  350. 
Vot.  VIL  S  ' 


*  > 
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1806. 

Wednefdajt 
Fek.  1 2th. 

A  defendant 
fuperfededfor 
want  of  being 
charged  in 
cxfcutioa 
within  two 
terms  after 
judgment 
cannot  be 
again  arrtfted 
and  taken  in 
execution  , 
upon  the 
fame  judg- 
irect  i  aliter, 
if  luperfedcd 
for  want  of 
proceedings 
in  time 
Ac/orrjadg- 
inent* 


Line  againji  Lowe. 

^^H£  defendants  who  was  in  cuftody  on  mefioe  proccfs, 
having  been  fupcrfeded  for  want  of  being  charged  in 
execution  within  two  terms  after  final  judgmenty.wasaftem'ards 
taken  in  execution  upon  a  writ  of  capias  ad  fatisfaciendum 
iflued  upon  the  fame  judgment ;  whereupon  a  rule  nifi  was 
obtained  for  fetting  afide  the  writ,  and  difcharging  the  defend- 
suit  out  of  cuftody,  for  irregularity,  with  cofts  ^  on  the  ground 
that  the  body  of  the  defendant,  having  been  once  difchaiged 
out  of  cuftody  for  want  of  bemg  charged  in  execution  in  due 
dme  ^^  linal  judgment,  could  not  be  taken  again  upon  the 
fame  judgment  ^  which  was  faid  to  have  been  fo  ruled  in  JVrigbt 
V.  KerfwUl  (a),  and  recognized  in  Blandfirdr.  Foot  (&)% 

*  Wood  fhewed  caufe,  and  faid  that  this'was  a  mere  didum  in 
the  cafe  in  Barnes^  which  was  repeated  in  the  other  cafe,  bat 
was  not  the  point  in  judgment  in  either  cafe  :  for  in  the  firft, 
the  defendant,  who  had  been  difchargcd  out  of  cuftody  on  en- 
tering a  common  appearance  for  want  of  the  plaintiff's  pro* 
ceeding  to  judgment  in  due  time,  was  taken  and  holdentnex* 
ecution  after  judgment  in  the  fame  caufe :  and  in  the  laft  cafe 
the  defendant  was  holden  Kabic  to  be  taken  in  execution  ia  an 
adion  on  the  former  judgment,  having  never  heen  ciarged  in 
execution  before^  though  he  could  not  be  holden  to  fpecial  bul  is 
fuch  a£lion*  Then  as  the  defendant  would  have  been  liable  to 
have  been  taken  in  execution  in  an  aAion  brought  upon  the  judg- 
ment, it  is  more  beneficial  to  him  to  be  charged  in  execution  on 
the  fame  judgment,  without  the  accumulation  of  dieoofts  in  the 
fecond  adion. 

Wigleyj  in  Tupport  of  the  rule,  relied  upon  the  diftiadioo 
laid  down  in  the  books,  that  if  the  defendant  be  difcbarged  cot 
of  cuftody  bef^f  judgment,  there  he  may  be  taken  in  execution 
after  judgment :  aliter  if  (uperfeded  afier  judgment :  for  which 
he  referred  particularly  Xx^Imprfs  In/hr.  C/er.  (r),who  refers  toa 
note  on  the  Rule  of  T.  2  Geo,  i «,  and  this  is  fupported  by  the  cafes 
before  mentioned,  and  by  R^e  v*  ChriJtfieU  (iQ,  where  the  gen^- 


(tf)  Barnes f^j6* 

(h)  Cowp,  71.  aod  vide  Toffit^  v.  Ryau^  1  Term  -Rep.  273. 

\c)  K.  B.  4th  edit.  p.  523.  (d)  i  Term  R^  J9X. 


lality 
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rality  of  the  rule  once  contended  for,  that  a  prifoner  once       ito6* 

fuperfedeable  always  continues  fo,  was  qualified  and  reftrifted  to  ' 

cafes  where  he  remaihs  in  the  fame  cuftody  and  under  the  fame  .'^ 

'  Ogata  ^ 

proccfs.  Lowe, 

Lord  Ellenborough  C.  J.  faid  that  the  G>urt  would  in-  C  33^  1 
quire  into  the  praflice ;  and  the  next  day  his  Lordfiiip  faid  that 
upon  looking  into  the  book  of  Rules  and  Orders  of  K.  B.  there 
was  a  reference  from  the  rule  of  T.  a  Geo.  i.  {a)  to  a  note 
which  ftruck  their  notice,  dating  that  if  the  defendant  fuperfede 
for  want  of  proceedings  before  judgment,  yet  the  plaintiff  may» 
after  judgment  obtained,  take  the  defendant  in  execution :  but 
vtbenvife  if  the  defendant  fuperfede  for  want  of  charging  in  exeai^ 
tion  {b)  I  but'  no  authority  was  quoted  in  fupport  of  it.  That 
they  had,  however  found  an  exprefs  authority  for  it  in  Clarke 
T.  Fenner^  M»  lo  Geo*  %.  reported  by  Sir  George  Cooke  in  his 
Cafes  of  Practice  in  C  B.  p.  1 36.  ^*  A  motion  to  difcharge  the 
defendant  out  of  execution,  who  was  before  difcharged  for 
want  of  the  plaintiff's  proceeding  to  judgment ;  afterwards  the 
plaintiff  proceeded  to  judgment  and  took  the  defendant  in  ex- 
ecution. Mr.  Juftice  Denton  faid  he  Jiad  confulted  with  the 
JujOces  of  the  Kin^s  Benchf  and  one  of  the  Judges  told  him 
that  the  confantpraBiceofthat  Court  w^u,  that  where  a  defendant 
was  difcharged  for  want  of  proceeding  to  judgment,  the 
plaindff  may  afterwards  proceed  to  judgment,  and  take  him  in 
exccttdon  thereon.  But  if  the  phunt^  had  proceeded  to  judg^ 
mentf  and  the  defendant  was  difcharged  for  want  of  being  charged 
in  execution^  hefbould  be  totally  difcharged^  and  cannot  after  that  be 
charged  in  execution.^*  The  fame  thing  is  faid  in  Blandfordy.  Foot^ 
which  refers  to  Wright  v.  Kerfwill.  We  are  therefore  of  opi- 
nion, upon  the  audiority  of  thefe  cafes,  that  the  defendant,  ^  ^33  J 
having  been  fuperfeded  for  want  of  being  charged  in  execution 
in  due  time  after  judgment,  cannot  now  be  taken  again  |n  exe*  ^ 

cution  upon  the  fame  judgment. 

Rule  abfolnte. 

{a)  There  is  no  paging  to  the  edition  of  1 747,  but  it  is  p.^azo  of 
edit,  of  179J.   The  quotation  here  made  is  from  the  former  edition. 

{b)  There  is  no  reference  to  any  aathority  in  the  original  edition  : 
hut  a  correfpondtng  note  in  the  edition  of  1795,  p.  300.  refers  to  Hall 
V.  Howest  Caf  temp.  Hardw,  244.  which  does  not  go  fully  to  the  point 
iocueftioo.  ^ 
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i8o6« 


HTedncfday,  I'-^LE,  Qui  Tam  agaifift  Beer. 

F«b.  1 2th.  •  , 

Ititfufficicpt  npHE  plaintiff  fue4  in  debt,  as  well  for  himrdf  as  for  the 
in  a  qui  tam  poor  of  the  parifli  of  Wefi  Maulfey  in  Surrey^   to  recofcr 

*M**"V*^  *"•  certain  penalties  upon  the  ftaL  13  Geo.  a.  r.  19.  fbr  entering  a 
with  the  running  poney.  The  defendant  put  in  a  plea  of  nil  debet,  in- 
names  of  the  titled,  «  Walter  Beer  at  the  fuit  of  Thomas  DaU!^  On  whidi 
parties,  with-  the  plaintiff^  figned  judgment  as  for  want  of  a  plea,  on  the 
Son  of  au^*"  F*^^"**  that  the  plea  was  improperly  entitled,  this  being  a  fd 
tam,  &c.  to  ^^^  adion,  wherein  the  plea  (hould  have  been  entitled,  Da!e 
the  phintiff's  qui  tam,  &c. :   and  now,  upon  a   rule   for  fetting  afide  the 

judgment  for  irregularity  with  cofis,  which  was  fupported  by 

Reader,  and  oppofed  by  Lawes, 

The  Court  were  of  opinion  that  the  judgment  was  irregularly 

figned;  that  the  plea  was  well  enough  entitled,  without  the 

addition  of  the  character  in  which  the  plaintiff  fued:   ani 

made  the  . 

Rnk  abfolute. 


MEMORANDA. 

.AT  the  latter  end  of  this  Term  Xiord  Eldon  refigned  the  Great 
Seal,  and  was  fucceedcd  in  the  office  of  Lord  High  Qian- 
cellor,  by  die  Honorable  Thomas  Erskimb,  who  was  created 
a  Peer  of  the  United  Kingdom  of  Great  Britain  and  Irekmi 
by  the^titie  of  Lord  Erskinb,  Baron  of  Rtfiornul  C^afiUf  in 
the  county  of  Cornwall;  and  was  afterwards  fwom  of  His 
Majeft/s  Moft  Honorable  Privy  Council.     His  liordihip 

.  took  his  fent  on  th(  ^each  of  the  Court  of  Chancery  on  the 
laft  Day  of  Term. 

'Arthur  Piggott,  Efq.  one  of  His  Majefty's  Counfel  learned 
in  the  law,  fucceeded  the  Honorable  Sfencer  Perceval  as 
His  Majefty's  Attorney-General ;  and  was  knighted. 

:Saiiubl  RoMiLLTy  Efq.  one  of  Hia  Majefty's  Counfel  learned 
in  the  law,  fucceeded  Sir  Vicart  <2ibbs,  Knt.  as  His 
Majefty's  Solicitor^General  %  qnd  was  knighted. 

Thomas  Jbrvis,  Efq.  was  appointed  one  of  His  Majefiy'i 
Counfel  learned  in  the  law. 


C      A      S      E      S 
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In  the  Forty-fizth  Year  of  the  Reign  of  GsoRGB  III. 


Mr.  Serjeant  Lent  and  Mr.  Serjeant  Befi^  having  been  ap« 
pointed  His  Majefty's  Serjeants  learned  in  the  Law»  took 
their  Seats  within  the  Bar  at  the  beginning  of  this  Term  : 
at  did  alfo  Francis  Hargrave  £fq.  on  being  appointed  one  of 
His  Majefty's  Counfel  learned  in  the  Law,  and  Philip 
Dauncey  £(q.  on  having  a  Patent  of  Precedence. 

Turner  againjl  Richardson  and  Anothery  Aflignees  ThurfJayt 

of  Barber,  a  Bankrupt.  -4^  *4^^'- 

npHE  plaintiff  declared  in  covenant  as  aflignee  of  the  reGdue  Where  aC- 
of  a  term  of  40  years  and  a  half,  holden  under  the  crown,  iigncea  of  a 
in  certain  prcmifcs  upon  an  indenture  of  ♦  demife  thereof,  dated  y*!lT  d^the  * 
ill  of  January  17899  made  by  a  prior  termor,  through  whom  icafe  ofcer 

tain  preifiifvs^ 
of  which  the  bankrupt  was  lelTcei  for  fale  by  au£^ion,  (without  ftating  tbeirfelvrs 
to  be  the  owners  or  poiTeffed  thereof)  and  no  bidder  offering,  they  never  took 
pofltffion  in  fa6t  of  the  premifes  ;  held  that  this  was  no  mote  than  an  experiment  to 
afcertain  the  value,  whet  tier  the  l^afe  were  beneficial  or  not  to  the  creditors,  and  d«d 
not  amount  to  an  aifent  on  the  part  of  the  aflignees  to  take  the  term,  or  fupport  an 
avcrmeot  in  a  declaration  in  covenant  again  it  them  by  the  landlord,,  that  all  the 
cftate,  ri^ht,  title,  intereft,  &c.  of  the  bankrupt  in  the  premifca  came  /«  the  deftn-f* 
gati  hy  a/JignmefU  tberfof.  *[  33^  J 

Vot.vn.  T  u 
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i8o6.        ^^  claimed,  to  Barber  the  Bankrupt,  for  34  years  from  the  en- 

— ..         fuing  Lammas t  at  the  yearly  rent  of  132/.  payable  at  Candlemas 
TuRNiR      and  Lammas ^  by  virtue  of  which  indenture  Barber  entered  and 

agaififi  ^j^3  poffeffed.  The  declaration  then  ftated,  that  after  Barber 
3^^^  became  fo  poflefled  of  the  premifeSj  yiz.  on  the  i(t  of  Januarj 
1790,  all  his  eftatet  rights  titles  inter eft^  and  term  therein  came  U 
thf  defendants  by  qffignment  thereof  duly  made^  by  virtue  of  which 
faid  ajjignment  the  defendants  entered  into  the  demifed  fremifes  and 
nvere  poffejfed  thereof  (ox  the  reGdue  of  the  term,  &c.  and  afligned 
for  breaches  an  arrear  of  rent  for  three  yearsi  ending  on  Lam* 
mas  day  1804,  to  the  amount  of  396/.  18/.  which  the  defend- 
ants refufed  to  pay ;  and  want  of  repair,  during  the  poflciEon 
of  the  defendants.  The  defendants  pleaded,  i  ft,  that  all  the 
eftate,  right,  title,  intereft  and  term  of  Barber  on  the  premifes, 
did  not  cvme  to  them  by  ajjignment  theretf,  2dj  That  the  defendants 
did  not  enter  into  the  dcmifed  premifes.  3d,  That  the  defjcndantt 
were  not  pojfejjed  thereof  for  the  refidue  of  the  term.  4th,  That 
Barber^  being  a  trader,  and  indebted ,  &c.  became  a  bankrupt, 
&c.  and  that  his  perfonal  eftate  and  effe£^s  were  afligned  and 
transferred  by  the  commii&oners  to  the  defendants  in  truft  for 
his  creditors  *,  but  that  the  eftate,  right,  title,  intereft,  and  term 
^  of  Barber  in  the  demifed  premifes,  was  not  fpect6ed  in  the  in- 

denture and  affignment  from  the  commiflioners  to  the  defend- 
ants-as  affignees  as  aforefaid,  and  never  came  to  the  defendants  hj 
affignment  thereof ^  except  to  the  aflignees  of  the  eftate  and  eflcds 
in  i^eneral  terms  of  Barber  the  bankrupt ;  and  that  the  defend- 
ants  have  not  at  any  time  hitherto  taken  poffefffon  of  the  demifed  pre- 
mifes.    There  was  a  5th  plea  fimilar  to  the  laft,  only  ftating  in 

C  337  3  the  conclufion  that  the  defendants  had  not  at  any  time  hitherto 
entered  into  the  demifed  premifes  s  and  a  6th  fimilar  plea,  alleging 
that  the  defendants  had  not  at  any  time  hitherto  cor\fented  or  agreed 
to  accepftht  eftate,  right,  title,  intereft,  and  term  of  Barber  of 
and  in  the  demifed  premifes,  as  part  of  his  eftate  andeffieSs  :  and 
a  7th  fimilar  plea,  alleging  thkt  the  defendants  had  remuneed 
fhe  eftate,  <cc.  and  term  of  Barber^  of  and  in  the  demifed  pre* 
fnifes  from  being  to  be  confidered  as  part  6f  his  eftate  and  ef- 
fe£ls.  Iflues  were  taken  on  the  three  firft  pleas }  and  the  plain- 
tiflF  replied  to  the  4th,  that  %ht  <lefendants  did  take  poffcffion 
pf  the  premifes ;  to  the  5th,  that  they  did  enter;  to  the  6tb, 
|hat  tbcy  did  ag^ee  to  accent  the  efti|te  pi  Barber  g  and  to  the 

•  7tb, 
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7th,  that  before  they  renounced,  they  accepted  and  were  pof-        i8c<J. 

Veiled  of  the  refidue  of  Bsrhir^s  term.    The  rejoinder  took  iflue     _ 

on  the  replications  to  the  4th|  5th|  and  6ch  pleas }  and  to  the        ag^inft 
replication  to  the  7th  plea^  the  defendants  rejoined  that  they     Richabd» 
did  not  accept,  nor  were  pofleiTed  of,  the  refidue  of  the  term         «>"• 
before  they  renounced  ;    and  on  that  alfo  iflue  was  taken* 

At  the  trial  before  Chambre  J.  at  the  laft  aflizes  at  NevKaJile% 
Mr.  Fenwiek^  the  only  wirnefs,  proved  that  he  was  employed 
as  an  attorney  by  the  defendants  in  1796,  and  by  whofe  direc** 
tion  he  advertifed  the  premifes  in  queftion  for  fale.  That  there 
was  a  demand  of  about  500/.  by  the  plaintiff,  the  landlord,  on 
Barber^  for  the  rent  in  arrear,  and  for  the  repairs  of  the  property 
in  queftion,  which  had  been  feveral  times  demanded  ;  on  which 
account  Mr.  Fenxvici  advifed  the  defendants  to  adyertife  the 
propevty  for  fale,  in  order  to  try  whether  it  were  of  any  or  what 
value,  and  whether  it  would  countervail  the  charges  upon  it ; 
and  if  it  would  produce  fufficient  to  pay  the  landlord ;  his  de- 
mand being  the  principal  obje£^,  as  the  other  debts  were  moftly  [  338  ] 
fatisfied.  Accordingly  a  fale  was  advertifed  (a),  which  was  at« 
tended  by  Mr.  Fenwck  in  company  with  Ricbardfotty  one  of  the 
affignees  of  Barber^  and  the  property  was  pat  up  in  different 
lots,  to  induce  prrfons  to  bid  -,  but  there  was  no  bidder. 
Richard/on  faid,  that  an  offer  had  been  made  for  a  meeting- 
houfe  (the  principal  part  of  the  premifes)  \  but  the  offer  was 
fo  fmall  that  Mr.  Fenwick  advifed  him  not  to  accept  it,  as  it 
would  do  nothing  to  liquidate  the  plaintiff's  demand;  and 
nothing  was  in  fa£l  ever  received  by  the  aflignees  for  it.  After 
this  Mr.  Fenwick  advifed  a  valuation  of  the  premifes,  but  being 
informed  that  they  were  worth  nothing,  he  advifed  the  defend- 

(tf)  The  advertifemeot  was  in  thefe  terms :  <'To  be  fold  by  public 
auction,  at  the  houfe  of  If.  B.f  Pigmartei,  Newa^et^Mm^Tyne,  on 
Monday  19th  Dec,  1796,  fubjed  to  fuch  condttiooa  of  fale  as  (hatt 
then  be  produced,  all  thofe  feveral  meffuages  or  dwelliDg.  houfes,  one 
of  them  late  the  Blue  Bell  public  houfe,  and  ten  (hops,  and  alfo  the 
Proteftant  Diflenting  Meeting-houfe,  Parfonage-houfe^  School-room^ 
wafte  ground,  and  premifes,  held  by  leafe  for  34  years  and  a  half  from 
Lammas  I7«9,  under  Sir  y.  C,  Turner  Knt.,  fituate  iti  or  near  the 
Cqfik^arii,  &c.,  let  to  different  tenants  at  upwards  of  20o/.  per  an« 
•twi.  The  refpeAive  tenants,  on  application,  wiM  (hew  the  premifes, 
and  further  particulars  may  be  known  by  applying  at  the  pffice  of 
Mdlirs.  Fmmricii  Nf^jruhjlrm,  NewcaJIk. 

T  %  anta 
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1 8o5.        ants,  his  clientSi  not  to  interfere  with  the  property.     Upon  this 

'  evidence  the  learned  Judge  thought,  as  the  defendants  did  not 

Turner      appear  to  have  taken  pofieflion,  either  adually  or  by  receiving 

*RicH aId-  *°y  ^^^^*  ^^  ^^  ^^^^  ^^^^  P****  ^^"^  cither  to  Sir  J.  Turner  or  to 
SON.  the  plaintiff,  who  claimed  from  him,  that  the  fingle  circum- 
fiance  of  endeavouring  in  the  year  1796  to  afcertain  the  value 
of  the  premifes  by  the  means  ftated  by  the  witnefs,  and  which 
appeared  to  have  been  done  for  the  purpofe  of  determining 
whether  it  were  advifeable  for  them  on  the  part  of  the  creditors 
tp  accept  the  eflate  or  not,  was  not  fufficient  to  fix  upon  the 
C  339  3  defendants  the  charader  of  a(fignee>  of  Barbery  the  bankrupt's, 
term^  fo  as  to  render  them  reiponfible  for  the  performance  of 
the  covenants  in  his  Icafe  :  on  which  the  plaintiff  fubmitted  to 
be  nonfuited.  In  laft  Michaelmas  term  a  rule  nifi  was  obtained 
for  fettihg  afide  the  nonfuit,  &c.  on  the  ground  that  the  af- 
(ignees,  by  putting  the  premifes  up  to  fale,  had  taken  to  and 
treated  them  as  their  own,  and  could  not  afterwards  renounce 
them  becaufe  the  bargain  proved  difadvantageous.  And  a  cafe 
of  Broome  v.  RMnfotiy  tried  before  Lord  ^enyon  C.  J.  at  Wefim 
minfier^  in  December  1 800,  was  cited  t  where  the  plaintiff,  the 
landlord  of  a  houfe,  brought  his  aAion  for  ufe  and  occupation 
from  Lady  day  to  Michaelmas  1800,  againft  the  defendant,  who 
was  the  aQignee  of  a  bankrupt  to  whom  the  houfe  had  been  let. 
After  the  bankruptcy,  in  January  1800,  the  plaintiff  applied  to 
the  defendant  to  know  if  he  meant  to  take  the  bankrupt's  inte* 
feft  in  the  houfe  ;  to  which  the  defendant  anfwered,  that  if  he 
did  not  )et  it  by  Lqdy-dayt  he  would  give  it  up ;  and  at  Lady* 
day  the  defendant  paid  the  rent,  and  offered  the  agent  the  key^ 
It  was  contended  that  the  defendant,  as  affignee,  was  not  liable, 
But  Lord  Kenyn  C  J.  held,  that  though  he  might  have  refufed 
it  atfifft,  yet  he  could  not  take  it  in  part,  and  afterwards  rt]t€t 
it  when  he  found  it  would  not  atifwer,  and  he  coi|ld  not  let  it. 
And  the  plaintiff  recovered. 

Park  and  Littledale  now  (hewed  caufe,  and  diftinguifhed  this 
from  the  cafe  laft  cited  \  fqr  there  the  affignee  had  refufed  at 
firft  tp  deliver  up  the  premifes  when  put  to  his  eleAion  by  the 
landlord,  And  they  referred  to  BourdiUon  v.  Dalton  and 
pthers  (^}f  where  Lord  JCettyon  cqnGdered  that  the  aflign^es  of  it 
|)ankrupt  leffee  ve^e  not  liable  for  the  rent,  unlefs  they  had 

(«;  Flake's  N.  f.  Caf.  13^.  apd  1  EJ^.  K.  P.  qaf.  133. 

taken 
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taken  poflei&on  of  the  premifcs.     And  in  Eaton  v.  Jaques{a\        i8c6» 

Buller  J.  faid  that  not  even  an  abfolute  af&gnment  was  fufficient       '^, 

to  charge  an  affignec  without  poiTcrfiion.     Now  here  the  af-     Turns  a 
fignees  never  took  to  the  term,  or  ever  had  pouemon,  either     K,. chard- 
adual  or  implied,  as  by  the  receipt  of  rent.     They  only  endea-  sosi. 

voured  to  afcertain  the  value  by  sldvertifing  the  premifes  for 
fale,  as  it  was  their  duty  to  do,  the  refult  of  which  deter* 
mined  them  not  to  take  to  the  leafe.  [Lord  Ellenborougb  C.  J« 
before  the  advertifement  for  fale  was  produced,  inquired  whe- 
ther the  defendants  had  therein  held  themfelves  out  as  the 
owners  of  the  leafe  ;  which^  it  was  fuggeftedi  might  have  been 
evidence  to  go  to  the  jury  :  but  upon  the  produ£tion  of  the  ad- 
vertifement as  before  dated,  nothing  of  that  fort  appeared. 
And  as  there  was  no  bidding  at  the  fale,  no  que  (lion  arofe  as 
to  the  auAion  duty,  as  in  the  cafe  of  property  bought  in  by  the 
owner.] 

Cockeil  Serjt.  and  Richard/on,  in  fupport  of  the  rule,  con- 
tended, that  the  allignees  taking  upon  themfelves  the  power  of 
difpofing  of  the  premifes,  by  putting  them  up  to  fale,  was  tan- 
tamount to  an  a£lual  pofleflion  ;  and  precluded  them  from  fay- 
ing that  they  had  not  taken  to  the  leafe  ^  for  unlefs  they  had, 
they  could  have  no  power  of  felling  it.  The  landlord  might 
not  have  chofen  to  have  the  premifes  put  up  to  audion,  if  they 
were  to  be  thrown  back  upon  his  bands.  [Lord  Ellenborougb. 
All  that  does  not  veil  in  the  affignees  mud  remain  in  the  bank- 
rapt.]  Notwithftanding  the  doArine  laid  down  in  Eton  v. 
JaquiSf  (which  has  often  fince  been  difputed  (^},  it  is  fufficient  [  3^1  ] 
that  there  has  been  an  adiual  aflignment  in  order  to  charge  the 
aflignee,  without  an  a£lual  entry.  But  particularly  in  the  cafe 
of  affignees  of  a  bankrupt,  in  whom  the  law  veils  the  property 
of  the  bankrupt  *,  though  they  may  renounce  that  which  is  not  . 
beneficial.  But  they  cannot  make  fuch  renunciation  after  th^y 
have  once  affisnted  to  take  the  intereft  devolved  upon  them : 

(a)  Dougt  461. 

{h)  They  referred  to  JValher  v.  Reeve syDougl  461 .  n.  Stone  y.  Evans. 9 
Sittings  after  Micb.  39  G.  3.,  where  the  qucftion  was.  Whether  the  af- 
fignee  were  liable  to  the  ground  rent ;  and  Lord  Kenytm  faid  he  could 
not  fobfcrtbe  to  the  do^rioe  laid  down  in  Eaton  v.  Jacqnes.  And 
rude  what  was  faid  by  the  laiBC  noble  and  learned  Judge  in  Jfefierd^U 
▼.  Dakt  7  Term  Rep.  jia, 

T  3  and 
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xSotf.        and  no  (Ironger  inftance  of  fuch  afient  can  be  given,  than  hold- 

•  ing  thcmfclvcs  out  to  the  world  a«  having  power  to  fell  it ;  for 

TuRNBR     no  (ale  of  property  can  take  place  but  by  the  owner  of  it ;  and 

Richard*     ^^  ^^  merely  giving  the  tranfa£lion  a  colour  to  fay,  that  it  was 

aoN.         pniy  an  experiment  to  afccrtain  the  value.     At  all  events  it  was 

evidence  for  the  jury.     ^Le  Blanc  J.  obfeirved,  that  when  thr 

Judge  gives  his  opinion  upon  the  evidence,  and  the  plaintiff 

fttbmits  to  be  nonfuited  rather  than  rifle  a  verdid  with  that  dt* 

re£tion,  he  cannot  afterwards  objeA  that  any  faQ  hat  been 

withdrawn  from  the  confideration  of  the  jury.]     To  whidi 

they  (aid,  that  they  had  fnbmitted  in  deference  to  the  opinion, 

exprcfled  by  the  learned  Judge,  of  the  law  arifing  out  of  the 

fzGts  in  proof. 

Lord  Ellfnbokough  C.  J.  This  is  an  aAion  brought  by 
the  landlord  of  certain  pren(iife8  againft  the  aflignees  of  a  bank* 
rupt  leiTee,  charging  them  with  the  breach  of  covenants,  which, 
if  they  were  aflignees  of  the  land,  they  would  be  liable  to  ;  and 
in  this  a£lion  it  is  neceflfary,  according  to  the  ufual  form  of  de- 
C  34^  ]  daring  which  has  been  purfued,  to  charge  that  the  prrmifci 
had  come  to  the  defendants  by  nffignment^  that  by  virtue  thereof 
they  had  entered  into  and  were  p^ffeffid  of  the  premifes  for  the 
refidue  of  the  term  ^  and  upon  all  thefe  fafls  iflues  are  taken. 
There  was  no  proof  of  any  adual  entry  or  pofleffion  by  the  de- 
fendants, and  therefore  the  queftion  comes  to  be  raifed  upon 
the  other  ifiue,  whether  all  the  eftate,  right,  tttk,  intercft,  and 
term,  of  the  bankrupt  in  the  premifes  came  to  the  defendants  if 
qfftgnment  thereof  duly  made  ?  Now  it  has  been  decided  that 
aflignees  of  a  bankrupt  are  not  bound  to  take  what  Lord  Kenjcn 
called  {a)  a  damnofa  hxreditas  \  property  of  the  bankrupt, 
which  fo  far  from  being  valuable  would  be  a  charge  to  the  ere* 
ditors ;  but  they  may  make  their  eledlion :  if,  however,  they 
do  elcft  to  take  to  the  property,  they  cannot  afterwards  re- 
nounce it  becaufe  it  turns  out  to  be  a  bad  bargain  \  according 
to  what  Lord  Kenyan  faid  in  the  other  cafe  of  Broom  v.  RoUnfon. 
What  then  is  the  evidence,  on  which  this  ifiue  is  endeavoured 
to  be  fuftained  ?  It  appears  that  the  aflignees,  being  anxious 
to  know  whether  it  were  worth  their  while  to  take  to  the  pre- 
mifes for  the  benefit  of  the  creditors,  made  an  experiment  to 
afccrtain  their  value.    If  the  property  were  valuabk  to  the 

(a)  In  BourHbn  v*  DaUou  emd  Others^  ante,  339. 

bank« 
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bankrupt'^  eftatc  they  wduld  have  been  guihyofa  breacn  of       l8o5« 

duly  to  the  creditors  in  abandoning  it;  and  therefore  it  was  ■ 

their  duty  by  oiakrng  fuch  experiment  to  afcertain  that  fa£l.      Turner 

For  this  purpole  they  publiflicd  an  advertifement,  in  which     pff «   .n- 

they  did  not  ilate  that  the  premifes  belonged  to  thenii  they  do  soii. 

not  even  (late  for  or  by  whom  they  ^^e  to  be  fold,  but  only 

generally  that  there  is  a  faleable  term.     If  a  bidder  had  been 

found,    and  they  had  accepted  the  bidding,  then  that  would 

have  been  evidence  of  their  afTent  to  take  to  the  premifes.    But       [  343  2 

no  bidder  offered  himfelf.     They  therefore  kept  it  in  fufpcncc 

to  the  time  when  the  bidding  was  to  be  made  whether  they 

would  take  to  the  term  or  not ;  intending,  if  a  bidder  offered 

whom  they  thought  it  worth  their  while  to  accept,  they  would 

take  to  it.     No  fuch  opportunity  occurred,  and  therefore  there 

was  no  afTent  on  their  pare  to  take  to  it. 

Grose  J.  The  queftion  is,  as  my  Lord  has  flated  it,  whe- 
ther ihe  premifes  came  to  the  defendants  by  aflignment,  that  Is, 
whether  they  were  pojfejfed  by  the  defendants  as  ajftgnees  of  the 
term  ?  The  defendants  flood  in  a  difF(?rent  (Ituation  from  per- 
fonsin  general.  They  were  affignees  of  a  bankrupt's  eflate  for 
the  benefit  of  his  creditors:  and  they  were  to  confider  whether 
it  were  for  the  benefit  of  the  creditors  that  they  (hould  take  to 
this  ptopcrty  or  wave  it.  On  the  one  hand,  if  they  entered 
and  were  pofleffcd,  they  became  liable  to  be  fued  upon  the 
bankrupt's  covenants  for  rent  and  non-repair,  which  might 
amount  to  more  than  the  value  of  the  leafe:  on  the  other  hand, 
if  the  leafe  were  valuable,  and  they  did  not  take  to  it,  the  ere. 
ditors  would  have  had  a  right  to  call  upon  them  for  negleft  of 
their  duty.  In  order  therefore  to  afcertain  the  fa6l  of  the  va- 
lue they  advertifcd  the  property  for  fale,  without  ftating,  how- 
ever, that  it  was  in  their  poffeflTion  ;  it  was  no  more  than  making 
an  experiment  to  afcertain  whether  the  property  were  of  any 
and  what  value.  There  were  no  bidders  :  it  therefore  turned 
out  to  be  of  no  value  to  the  defendants  as  affignees  of  the  bank- 
rupt's eflate,  and  confequently  they  did  not  take  poffeflion  of  it. 
The  mofl  which  could  have  been  left  to  the  jury  was,  whether 
the  defendants  were  in  fa£l  poffejfed  of  the  premifes  :  and  it  is 
plain  from  the  evidence  that  finding  they  were  of  no  value  they  t  344  J 
never  did  enter  into  pofleflion ;  and  in  the  true  fenfe  of  the 

T  4  ifluc. 
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iSotf.        iffoe,  the  defendants  were"  not  aflenting  to  the  affignment  of 
■■■       thcfc  premifes  to  them. 
"^  *  ? "  LiwREMCi  J.    It  is  admitted  that  fome  apni  of  the  defend- 

Rfof  Alio-  '^^  ^^  ^'^  affignment  to  them  of  the  premifes  is  neccfiary  in 
SON.  order  to  charge  them  with  the  bankrupt's  covenants :  and  the 
quellion  is.  Whether  there  were  any  evidence  of  fuck  aflent  ? 
It  is  faid  that  the.e  was,  becaafe  they  held  themfelves  out  to 
the  world  as  the  owners  of  the  property,  which  they  were  wil- 
ling to  fell :  but  the  tlQl  which  they  did  does  not  amount  to 
that :  they  did  not  by  the  advertifement  engage  that  they  were 
then  the  owners ;  but  only  that  if  any  perfon  would  become  a 
buyer  they  would  do  that  which  would  make  a  good  title  to  it. 
'Therefore  if  the  queftion  had  gone  to  the  jury,  there  was  not 
fufficient  evidence  for  them  to  find  that  the  defendants  had 
taken  to  the  leafe.  The  advert'fing  for  fale  was  a  mere  experi* 
ment  to  enable  them  to  judge  whether  the  leafe  were  worth 
their  taking  %  the  refult  proved  that  it  was  not ;  and  therefore 
they  did  not  aflent  to  the  adignment  of  it  to  them,  vHiich  aflent 
is  admitted  to  be  neccfiary  in  order  to  bind  them. 

Le  Bi.amc  J.  The  houfes  were  in  leafe  at  the  time,  and 
therefore  the  affignees  were  not  in  the  a£lual  pofleflion  of  themf 
and  they  never  acquired  a  Tirtaal  pofieffion  by  the  receipt  of 
the  rents.  Then  when  the  law  fays  that  affignees  of  a  bank« 
rupt  may  take  to  the  bankrupt'a  property  or  not  according  as  it 
is  or  is  not  beneficial  to  the  creditors,  the  fame  law,  in  order  to 
be  confident,  moft  alfo  fay  that  they  may  do  thofe  prerious  a£ls 
r  ^Mm  n  which  are  neceflary  to  afcertain  whether  the  property  be  bene- 
ficial or  not  before  they  take  to  it.  Then  having  done  that  in 
the  prefent  cafe  which  was  the  heft  way  of  afcertaining  whether 
tHe  leafe  of  thefe  premifes  were  beneficial  or  not  by  putting  it 
up  to  aQion,  and  not  having  difpofed  of  it,  we  cannot  fay  that 
they  have  taken  to  it  as  affignees  of  the  term.  It  might  as  well 
be  faid  to  be  a  taking  to  the  intereft  of  the  bankrupt  in  the 
premifes  if  they  had  fent  a  funreyor  to  afcertain  what  the  value 
of  the  property  was. 

Rule  difchargcd. 
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i8o5. 


The  Kino  azainft  The  Bifliop  of  Oxford.  rhurfday, 

A  Writ  of  mandamus  iflucd  in  Michaelmas  term  lad  to  the  in  » ^^rit  of 

^  bifliop  5  which,  reciting  th^t  the  Rcr.  Ifaac  Knipe^  clerk,  mandamus 

bad  been  duly  nominated  and  appointed  by  the  inhabitants  of  the  jj|^j||^*^ 

townjbip  of  Piddington,  in  the  partfli  of  Ambrofden^  in  the  county  alleged  as 

of  Onfird^  or  the  major  part  of  them,  to  be  chaplain  or  curate  of  arc  neceflary 

the  church  or  chapel  ofPiddingtom   and  that  by  virtue  of  fuch  ^J  ^^"^  ^^"^ 

•      .  f         '  1-  1.  L     f      rj  L     ^u     the  party  ap- 

nomination  and  appointment  he  ought  to  be  Itcenfed  by  the  piy{ng  for  it 

bifliop  to  officiate  as  chaplain^  &c.  and  to  enjoy  all  theprivi-  ib  entitled  to 

leges  and  profits  belonging  to  the  faid  place  and  office  of  chap-  ^^^  ^^^^ 

lain.     And  that  after  fuch  his  nomination  and  appointment  he  therefore 

did  in  due  manner  requed  the  bifliop  to  grant  him  his  liccnfe  \  where  a  man* 

yet  that  the  bifliop,  well  knowing  the  premifes,  &c,  refufed,  damus  to  the 

without  rcafonable  caufe,  to  liccnfe  the  laid  J.  K.  fcc.  to  the  ^^nfc^^^^. 

damage  and  grievance  of  the  faid  J,  K.  as  alfo  of  the  inhabi-  rate  only 

tants  of  the  faid  townfliip ;  therefore  commanded  the  bifliop  to  dated  that  he 

grant  the  faid  licence.  Whereupon*  a  rule  was  obtained  in  the  had  been  ^«/. 

*  nomtnated  amd 

lad  term,  calling  upon  the  prolecutor  to  fliew  caufe  why  the  appointed  by 

writ  fliould  not  be  quaflied  for  the  infufficiency  thereof  appa-  the  inhabitante 
rent  upon  the  face  of  it ;  inafmuch  as  it  neither  fuggeds  a  cuf-  ®^  atownihtp 
torn  for  the  inhabitants  to  tlcSt  a  chaplain  who  was  entitled  to  ^f  ^y^^  church 
the  ufe  of  the  pulpit  without  the  confent  of  the  re£lor,  nor  the  of  P.,  with* 
confent  of  the  redor  in  cafe  there  oe  no  fuch  cudom  ;  without  ^."^  dating 
one  or  other  of  which  the  mandamus  would  be  againd  common  ^Qfent  of 
right  and  nugatory,  the  reaor  or 

Mills  and  Manley  now  fliewed  caufe  againd  the  rule.     It  is  any  cndow- 

fufficicnt  upon  the  face  of  this  prerogative  writ  to  date  eene-  "^"'^^"^  *^** 

II      L      •  L      r   L  1  .  1^       1.       t.  f_.      t      torn  for  the 

rally  the  nght  of  the  party  applymg ;   but  though  any  thmg  be  jnhabitantsto 

omitted  which  ought  to  have  been  fuggeded,  in  order  to  entitle  make  fuch 

the  party  to  what  he  prays,  that,  according  to  Lord  Hott,  in  nomination 

Peat^s  cafe  (<i),  will  be  goifd  matter  to  return*     That  the  party  ^^^^  ^^ 

was  dubito  modo  eleBus  is  all  that  is  dated  in  a  mandamus  to  a  Court  quafli<> 

corporation  to  admit  and  fwear  in  a  corporator.    So  the  man-  ed  the  writ. 

damus  to  the  dean  and  chapter  of  Exeter  \b)^  to  admit  and  fwear         ^  '^^  ^ 

in  one  Tolland  to  the  office  of  one  of  the  eight  men  of  the  parifli 

{a)  6  Mod  3  lo.  {b)  Trem.  P.  C.  467. 

of 
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l8o5.        of  AJbburton.  in  the  county  of  Devon^  merely  ftates  that  he  was 

■        duly  eleBed  into  the  office  :  and  the  ctrcum  (lances  which  went 

The  Jf iKQ     jQ  fljg^  jjjjj  jjg  ^j|3  „Qj  jjjjy  ckftcd  were  ftated  by  way  of 

TheBifliopof  ^°^^^'^"  ^^^  return.    So  a  mandamus  to  the  dean  and  chapter 
Oxford,      of  DMln  {a)^  to  admit  one  to  a  ftall  in  the  choir,  and  a  roice 
in  the  chapter,  only  recites  that  the  party  had  been  legally  in- 
ftitatcd  and  induced  to  his  ftall  and  voice,  which  the  dean  and 
chapter  h^d  refufed  htm :   and  they  in  their  return  ftate  the 
C  347  3      caufe  of  that  refufal.     And  in  Ji^x  v.  Ward{h\  where  one  of 
the  objeflions  taken  to  the  writ  (being  a  mandamus  to  the  de- 
fendant  to  admit  and  fwear  in  H,  D.  (o  be  deputy  regiftrar  of 
the  archbifliop  of  Turk*%  Court)  was  that  it  was  not  averred  in 
the  writ  that  the  defendant  was  the  perfon  bound  to  admit  and 
fwear  in  the  deputy  regiftrar ;   the  anfwer  given,  which  the 
Court  appears  from  the  report  to  have  thought  fufficient»  was, 
that  if  Dr.  Ward  were  not  the  perfon  to  whom  the  executing 
the  writ  belonged,  he  (hould  have  returned  fo  (r)»    They  ad- 
mitted 

{a)  I  Stra.  536.  and  8  Mod,  27. 

{h)  %  Stra,  ^93.  F'U%g.  123.  and  1  Barnard.  2^2,  294.  The  writ 
Ml  this  cafe  was  directed  to  the  defendant  as  conmlffary  of  the  prvo'mt 
^York.     /Vr^fsMS. 

(f)  This  was  not  the  true  anfwer  which  the  Court  gave  to  that 
ohjedioD ;  for  it  appears  from  Mr.  Ford*^  MS.  (the  bed  reports  of 
that  period,  for  the  ufe  of  which  L  am  much  indebted  to  Mr.  R-  Fori 
hit  fon)  that  /V/m^objeded  that  it  was  fu^geftvd  in  the  writ  that  the 
commiflary  was  bound  to  admit  by  his  office,  which  he  faid^was  s 
ufual  claufe  In  all  writs  of  this  nature,  and  that  ic  was  void  untef*  it 
appeared  that  the  perfon  to  whom  it  was  diredied  was  obliged  by  his 
office  to  do  the  thing  commanded  in  the  writ.  To  this  point  fee 
7r€m.  £ff/r.-4;2,  3,4.  461.  And  it  was  fatd  that  no  returOj  bat 
that  he  was  the  proper  officer,  would  make  the  writ  good ;  fur  no* 
thing  (hall  be  taken  by  inference  to  fupport  a  bad  writ:  hr,  were 
that  allowable,  much  lefs  would  be  requIQte  whereon  to  found  a  pe* 
temptory  mandamus  than  an  original  one  :  on  which,  he  faid,  the 
Court  always  required  an  affidavit  that  the  perfon  to  whom  the  writ 
was  prayed  was  the  proper  officer  to  execute  it,  and  that  he  had  re* 
fufcd  to  do  the  a6i,  which  the  Court  might  compel  him  to  do  by  the 
writ ;  fads  which  he  argued  ought  to  be  inferted  in  the  writ.  To 
which  it  was  anfwered  by  Strange,  that  though  the  writ  does  not  ex* 
prefsly  fay  that  Dr.  H'ard  is  the  proper  perfon  to  fwear  in  Mr. 
Dryden^  yet  it  fpeaks  what  amounts  to  a  Uteral  affirmation  5  for  it 

rcdtet 
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mined  that  fince  the  cafes  of  Rex  v.  The  Bfjbop  of  London  (tf)'>        1806. 

Rexv.  Field  {i)j  and  Rex  v.  Tie  Bi/bcp  of  Exeter  {c),  the  Court        — 

would  not  grant  a  mandamus  to  the  ordinary  to  licenfe  a  Ice-    The  Kmo 

turer  or  chaplain  to  ufe  the  re£lor*8  pulpiti  unlefs  the  confent  f||^;(hopof 

of  the  redor  were  (hewn,  or  a  cuftom  in  the  inhabitants  to  eleft      Oxvoao. 

without  fuch  confent ;  but  they  contended  chat  it  was  fufficient 

if  fach  a  cuftom  were  ihewn  by  affidavits,  as  it  was  in  this  cafe» 

founded  on  a  deed  in  1428  ;  and  not  denied  by  any  counter  af* 

fidavits  \  and  it  was  not  neceflary  to  be  ftatedin  the  writ  itfelf.  , 

[Lmvrence  J.    If  the  inhabitants  can  ^y  nominate  the  curate 

by  a  cuftom,  bow  can  the  Ordinary  negative  that  in  his  return^ 

if  the  cuftom  be  not  ftated  in  the  mandamus  ?    Lord  Ellenbo* 

rough  C.  J.     It  will  be  faid  in  anfwer  to  a  writ  fo  framed  as 

this  is,  that  the  inhabitants  may  have  nominated  the  curate, 

but  non  liquet  that  the  bifiiop  is  bound  to  licenfe  him  \  for  the 

only  tStCt  of  fuch  a  nomination  is  to  give  the  party  a  ground 

for  alking  the  redox's  confent,  without  which  the  bifliop  can* 

not  licenfe  him.     Then  ihould  not  fuch  confent  be  ftated  in 

the  writ  calling  upon  the  biOiop  to  grant  fuch  licenfe  ?]    There 

is  no  inftance  of  a  mandamus  being  quaflied  for  only  ftating       C  349  3 

recites  that  application  had  been  made  to  him  to  fwear  in  Mr.  Dryden% 
and  that  he  minus  jufie  had  rcfufed  it ;  an  ezpreflion  very  abfurd,  un- 
left  he  were  the  officer  for  that  purpofe :  as  was  another  allegation  in 
the  fame  writ,  tiz.  that  his  refufal  was  In  contemptum  domini  rrgii* 
BcGdes,  the  mandatory  part  of  the  writ  being  in  the  disjunAive,  either 
that  Dr.  fi^ard  (hould  fwear  in  Dryden,  or  (hew  good  caufe  to  the 
contrary »  (as  that  he  was  not  the  proper  perfon  would  have  been ;) 
his  returning  another  excufe  for  not  obeying  the  writ  is  a  plain  indi« 
ation  that  he  is  the  proper  perfon  to  do  this  ad.  He  faid  that  there 
were  many  writs  without  this  averment ;  and  particularly  that  be- 
tween the  Khg  and  Cfapham,  i  Fentn  no.  as  appears  by  the  record, 
(of  which  he  faid  that  he  had  a  copy.)  The  cafe  of  The  King  v.  Ipf* 
nrxci  was  mentioned,  where  a  writ  was  direded  to  that  corporation 
by  a  wrong  name,  and  a  return  made  by  the  corporation  in  their  fight 
one ;  and  Ftlmer  argued  that  if  the  return  in  that  caCe  would  not  tnake 
the  mandamus  good,  how  can  it  do  it  in  this  ? 

C«r/Vi.  We  think  the  particulars  before  noted  in  the  writ,  and  th^. 
matter  icontained  in  the  return  do  fufficiently  afcertain  Dr.  IVardlQ 
be  the  proper  perfon  to  fwear  in  Dryden^  &c. 

(a)  1  Term  Rep  31^*      W  4  7>^«  ^^A  I25-       (0  *  ^4^^  4**» 

5  that 
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i8od.        that  the  party  was  debito  modo  clefitts.    The  frame  of  the 
■  '  writ  is  as  general  as  a  declaration  in  an  adton  on  the  cafe,  the 

The  King  ftri^oefs  of  which  has  been  much  rchxcd ;  as  in  a£iions  for 
TheBiAiopof  °®^  grinding  corn  at  an  ancient  mill,  for  toll,  for  a  way,  &c.  it 
OzFOKD.  is  fufficient  to  declare  upon  the  plaintiflPs  poflcffion  of  the  mill, 
or  the  toll|  or  the  way,  without  fetting  out  by  what  title  he  was 
poflefled.  iLawrence  J.  l  do  not  fee  the  analogy  between 
*  thofe  cafes  and  this,  for  a  perfon  may  acquire  rights  from  his 
pofleflion ;  bat  here  the  nominee  is  not  in  poflei&on,  but  is 
feeking  to  acquire  it.  The  difficulty  is  for  the  ordinary  to 
deny  in  bis  return  the  exiftence  of  a  cuftom  which  b  not  al* 
ieged  in  the  writ,  to  which  fuch  return  is  an  anfwer.  Where 
a  mandamus  iflues  to  a  corporation,  to  admit  one  to  his  free- 
dom, who  claims  it  in  right  of  having  fenred  an  apprenticefhip 
to  a  corporator,  is  it  not  always  neceffiry  to  ftate  in  the  writ, 
that  by  charter  or  prefcription  fuch  pcrfons  were  entitled  to 
,  their  freedom  ?  Lord  ElUnbomigb  C.  J.  The  writ  affumes 
that  nothing  more  is  wanted  to  perfeQ  the  party's  right  to  a 
licence  from  the  biihop  than  the  nomination  and  eleAion  of  the 
inhabitants;  whereas  fomething  elfe  is  required,  either  the 
confent  of  the  rector,  or  a  cuftom  which  fuperfedes  the  necef- 
fity  of  fuch  confent.]  The  objedion  would  apply  to  all  cafes 
where  the  writ  ilates  generally  that  the  party  was  debito  modo 
eleAus  {a). 

Sir  V.  Gibbs  and  jibhit,  in  fuppoit  of  the  rule,  obferved  upon 
C  350  ]  the  precedent  cited  from  Trem.  467.  that  it  appears  by  the 
report  of  the  cafe  iii  Shower  (a),  that  the  generality  of  that  man« 
damns  made  it  defeAive,  and  that  a  fpecial  mandamus  was  di- 
reAed,  which  is  to  be  found  in  the  next  page  of  Tremamet 
wherein  the  cuftom  is  fet  forth.  The  diftin£lion  is  this  ;  where 
the  fz€ts  ftated  in  the  writ  are  fufficient,  if  not  denied,  to  en- 
title the  party  to  have  what  he  claims,  there  it  is  no  objedion 
that  they  are  ftated  generally  :  as  if  a  mandamus  to  fwear  in 
one  who  has  been  ele£ted  freeman  of  a  corporation  ftate  diat 
the  party  was  duly  ekiied  a  freeman  of  the  corporation,  and 

(tf)  Precedents  in  Tremauie^  450  and  495  were  referred  to,  the  one 
for  admitting  a  mayor  of  a  borough,  the  other  for  reftoring  a  felbir 
of  the  college  of  phyficians ;  but  in  both  thefe  the  party  is  ftated  to 
have  been  debitc  t\t&m  fecuudnm  confiutydiiieMf  &c. 

{b)  2  Show,  2iy. 

ought 
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ought  to  be  fwom  in  ;  as,  if  there  fads  be  true,  he  ought  to        iSod. 
be  fworn  in,  that  general  mode  of  dating  his  right  is  fufficient.  " 

But  where  it  may  be  anfwcred  that  admitting  all  the  fada    "^^  Kiwa 
ftatcd  to  be  true,  yet  that  the  party  is  not  therefore  entitled  to  TheMSopof 
what  he  a&s,  that  is  an  objedion  to  the  writ  itfelf.     In  this     OxFoao. 
cafe  the  real  queftion  between  the  parties  cannot  be  raifed  hj 
the  denial  of  any  faft  ftated  in  the  writ :   for  admitting  Mr. 
Knipe  to  have  been  duly  elefted  and  nominated  by  the  inhabi- 
tants to  be  curate,  it  does  not  follow  that  he  has  a  right  to  of. 
ficiate  without  the  confent  of  the  reAor ;  which  is  not  ftated, 
nor  any  immemorial  endowment  or  cuftom  ftated  from  which 
fuch  confent  is  nrceflary  to  be  implied  ;    and  clearly  the  com- 
mon law  does  not  give  him  fuch  a  right.    Where  the  common 
law  cafts  a  right  upon  the  party  duly  elcAed  by  certain  perfont 
to  an  office,  there  it  is  fufficient  to  ft  ate  his  right  by  fuch  elec- 
tion generally  ;  but  if  he  claim  againft  common  right,  he  muft 
(hew  how.     This  diftin£lIon  is  pointed  out  by  the  difference  of 
the  precedents  in  the  books.     Therefore  in  Needbam*$  cafe  {a)f 
which  was  a  mandamus  to  the  archdeacon  of  Norwich  to  admit 
and  fwear  Needbam  into  the  office  of  churchwarden,  as  the  pa*       [  351  3 
rifliioners,  by  whofe  ele£lion  he  claimed,  could  only  have  a 
right  to  eXtCt  a  churchwarden  by  cuftom,  fuch  cuftom  is  ftated 
upon  the  face  of  the  writ.    If  this  were  a  declaration  in  aa 
aQion  on  the  cafe  againft  the  bifliop  for  refufing  to  licenfe,  it 
would  be  demurrable  for  the  f<ime  reafon  that  this  writ  is  bad  ; 
for  though  the  plaintiff  m&y  recover  if  a  fufficient  title  in  him 
appear  to  the  Court,  though  it  be  defe£iively  ftated,  yet  a  de^ 
fedive  title  cannot  be  aided  by  any  intendment.     They  alfo 
referred  to  Harris's  cafe,  Trfw.  471.     Dufttin*s  cafe,  ib.  501. 
and  Baler  y.  Baker^  ib.  505.  as  inftances,  amongft  others,  of 
fpecial  writs  of  mandamus,  difcloGng  all  the  circumftances  oa 
which  the  aid  of  the  fcveral  writs  was  prayed  ;  and  particularly 
to  Rex  V.  The  Jujtices  of  the  fT.  R.  of  rorijbire  (h),  where  a 
writ  of  mandamus  to  them,  to  make  an  order  for  the  payment  "^ 
out  of  the  county  rates  of  the  fees  of  the  coroner  for  a  peculiar 
liberty,  was  quaflied,  becaufe  the  writ  omitted  to  ftate  that  that 
liberty  contributed  to  the  county  rates.     And  Lord  Kenyon 
faid,  that  <<  the  profecutor  (hould  have  alleged  in  the  writ  all 
thofe  fads  which  were  neceflary  to  (hew  that  he  was  entitled  to 

(4)  Trem,  469.  {h)  7  Term  Rep,  ^%. 


I 
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ff 

tBotf.        ^c  relief  prajed,  and  that  be  had  a  right  to  call  upon  the 
■     ■  ■       gifirates  to  do  that,  for  the  non-perfotmaiiGe  6£  which  he 
.  The  KiKO     faed  out  thU  compolfory  writ. 

Th'^fS^    f      ^^°^^  Ellenborough  C.  J.    The  bilhop  U  required  by  this 

OxroRD.     ^^  ^^  ^^  ^^  ^^>  which  be  is  alleged  to  have  refofed  doing  in 

breach  of  his  duty.    The  writ  then  ihonid  ftate  thole  fa£is 

which  conftituted  his  duty,  and  induced  an  obligation  npoa 

L  35^  J     him  in  point  of  law  to  do  the  a&  required.    But  here  it  mly 
ftates  that  J.  Knipe^  clerk,  had  been  duly  nominated  Qni  op* 
pointed  by  the  inhabitants  of  the  townfliip  to  be  curate  of  the 
church,  and  that  by  virtue  oifueh  nomination  and  appointment  he 
ought  to  be  licenfed }  but  it  ftates  no  confent  of  the  redor, 
nor  any  endowment  or  cuftom  which  might  entitle  the  party 
to  the  ufe  of  the  church  in  virtue  of  fuch  mere  nomination  of 
the  inhabitants.    In  the  abfenee  then  of  every  foundation  of 
this  fort  can  it  be  faid  to  (late  even  a  prima  facie  ritle  to  call 
upon  the  bt(hop  to  grant  his  licence  ?    It  is  the  well  known 
law  of  the  land,  recognized  in  the  cafes  referred  to»  thst  the 
reAor  has  the  eaclufive  right  to  the  ufe  of  his  pulpit,  without 
fome  cuftom,  or  fome  other  competent  agreement  with  him,  to 
induce  a  right  in  fome  other  to  interfere  with  that  esdufive 
right.    Nothing  is  here  ftated  but  the  nomination  and  appoint* 
ment  of  the  curate  by  the  inhabitants ;  but  it  does  not  follow 
from  thence  that  the  confent  of  the  rcQtot  is  fuperfeded }  the 
writ  Ihould  have  gone  on  to  ftate  either  the  confent  of  the  rec* 
cor  for  the  time  being,  or  fomething  which  fuperfedes  the  ne« 
ceflity  of  fuch  confent.     As  to  the  precedents  referred  to, 
where  debito  modo  eleAus  has  been  deemed  fufficient  to  found 
the  party's  claim  to  be  admitted  and  fwom  in  a  member  of  a 
corporation :  if  there  has  been  a  due  elc£lion  of  bim,  it  fol- 
lows that  he  is  entitled  to  be  admitted  and  fworn  in.    So  in 
declaring  in  cafe  for  a  right  of  way  appurtenant  to  a  houfe,  it 
is  a  fufficient  prima  facie  title  if  the  party  be  in  pofleffion  of 
the  houfe  to  which  fuch  right  of  way  is  appurtenant.    But  this 
is  quite  a  different  cafe,  not  depending  upon  pofleffion ;  and  a 
declaration  in  cafe  in  this  general  form  s^inft  the  bifliop  for 
r^fufing  his  licence  would  be  demurrable.    There  ia  no  priml 

i  353  ]     f^ic  ^tlc  ftated,  which  would  be  fufficient,  to  call  «pon  the 
biihop  to  make  a  return :  the  writ  therefore  mnft  be  quaflied. 
Pffr  Curiam,  Writ  quaOied  (#> 

(#}  See  the  {ame  cafe  npon  another  point,  ^.^ 
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The  King  againji  The  Company  of  Free  Fifliers  and  thurfiUy. 
Dredgers  of  Whitstablb,  in  the  County  of  Kent.      •4^*5^'»* 

A  Rule  was  obtained  in  the  Uft  tenn  callmg  on  the  company  Where  acor- 
to  ihew  cattFe  why  a  writ  of  mandamus  ihould  not  iffue,  porator,  who 
commanding  them  to  reftore  Wm.  Adley  to  the  oiScc  of  a  free-  '^^  5".^*^«<i 
man  of  the  faid  company.     This  was  grounded  upon  an  affida-  certain  (hare 
Tit  of  Aiiej^  dating,  that  the  company  was  incorporated  by  of  the  profits 
virtue  of  an  aft  of  the  33  G.  3-  r.  42.  and  that  as  a  freeman  °^?  u   fcT 
he  was  entitled  to  a  proportionate  (hare  of  the  concerns  of  it.  corporatora 
That  before  the  incorporation  he  was  and  dill  is  one  of  the  lef*  worked  and 
fees  of  a  certain  oyftcr  ground  called  the  Zea  Salter  Graundt  «njoycd  in 
from  the  dean  and  chapter  of  Canterbttrj.     That  by  the  faid  ^^^^^kj 
t&,  all  the  powers  before  belonging  to  and  ufed  by  the  com-  from  the  per* 
panyi  amongft  others  that  of  making  by-^aws  for  the  regulation  ception  of  hit 
of  their  filhery,  were  vcfted  in  the  corporation.     That  the  cuf-  P™™  ""*" 
torn  of  the  company  in  working  their  oyftcr  grounds  and  di-  tain  fineim- 
tiding  their  profits  is,  that  during  the  feafon  for  the  dredging  pofed  by  m 
of  oyftersi  every  member,  cither  perfonally  or  by  deputy,  is    7  f"^'  ^    #« 
obliged,  on  certain  days  appointed  by  the  foreman,  the  princi*  which  he  was 
pal  officer  of  the  company  for  the  time  being,  to  dredge  fuch  a  charged,  the 
quantity  of  oyfters  as  the  foreman  diredis,  which  is  called  a  Court  refufed 
ftint,  and  to  deliver  the  fame  for  the  benefit  of*  the  company:,  ^^  refiorehim 
thereupon  the  foreman  pays  the  member  a  certain  fum  for  the  to  bis  ojice; 
day's  work.  That  the  money  arifing  from  the  fale  of  the  oyfters  ^^  ^"°fif  *'^^ 
b  then  applied  to  the  payment  of  the  interell  of  debts  due  from  haWnjr  Y  re° 
the  company,  and  the  refidue  divided  arooagft  the  members,  medy  by  an 
That  on  the  aad  ol  July  1805,  at  a  manor  court,  it  was  or-  aaionforthc 
dcred,  that  if  any  freeman  (hould  engage  in  the  bufinefii  of  ^^^  *^' dT- 
fending  oyfters  to  market  for  fale  from  any  oyfter  grounds  on  iurbed  him  in 
the  Kxnttjb  Ihore,  or  work  the  fame,  &c.  other  than  the  oyfter  the  lawful 
grounds  of  the  company,  fuch  freeman  fliould  forfeit  10/.  for  Pf«*c*P'ipn  of  - 
the  ufe  of  the  company ;  and  if  he  (hould  refufe  to  pay  the  fine  /|f  ^be  by- 
to  the  water  bailiff  of  the  manor  for  24  hours  after  deiraild  by  law  were  ille« 
fuch  water  bailiff,  fuch  freeman  Jo  negleBing  or  refufmg  Jball  V^»  ^^  ^^ 

guik^  of  a  breach  of  it,  or  had  been  wdawfuUy  fufpeodcd)  or,  confidering  the  cor* 
povttors  at  paf  tncrs  in  the  fiAiery*  he  having^  a  remedy  an  equity  for  his  (hare  of  the 
^anffeyihjp  i^sA%  uiyuAly  wiilihc^ea  from  him*  *  [  ^$^  ] 

frm 
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tSotf*       Jrom  tbinerforth^  and  until  fuch  Jim  he  paid^  be  wholly  nukid 

■  from  aU  /bare  of  the  profits  to  be  made  thereafter  by  or  from  the 

The  Ki  N  o    joifff  trade  in  ojjlers  of  the  freemen  of  the  company  i  and  fuch  pn* 

ThcBrtt     fi^'ft^^^^  ^^  ^^  "^^^  ''*"'  *'  divided  as  if  fuch  freeman  fo  negleS* 

FiiherB,  &c«    if'g  ^  ^^fyfi^g  had  v^bolly  eeafed  to  he  a  freeman  of  the  fold  com- 

o^  paayt  fs^c.    That  the  deponent^  as  fuch  freeman,  on  the  apth 

il^H'      of  Offobier  laft,  performed  his  ftint  or  day's  work  in  the  com'- 

pany's  fifliery,  and  delivered  the  oyfters  according  to  the  cuf- 

torn,  and  thereby  became  entitled  to  receive  from  the  foreman  the 

fum  of  dr.  which  fum  he  demanded  of  the  foreman,  who  re* 

fufed  to  pay  him  \  alleging  as  a  reafon  for  fuch  refufal,  that  he 

ihould  abide  by  the  order  of  the  Court,  and  (hould  not  pay  the 

deponent  until  he  had  paid  the  lo/.  agreeable  to  the  order  of 

Court,  for  working  and  holding  another  oyfter  ground.    That 

the  water  bailiff  had  alfo  demanded  of  him  the  lo/.  fine,  whidi 

he  refufed  to  p^y.    The  deponent  then  fwore  that  he  had  had 

no  notice  of  the  holding  of  any  meeting  of  the  company,  at 

C  355  3      which  he  was  adjudged  to  have  offended  againft  any  order  of 

"  the  Court  \  nor  was  he  fummoned  to  attend,  or  had  notice  of 

any  complaint  againft  him  for  any  breach  of  any  order  of  Court; 
nor  was  called  upon  to  make  any  defence  againft  any  chaige, 
or  to  (hew  caufe  why  he  (hould  not  pay  the  lo/.,  or  why  he 
Ihould  not  be  removed  or  fufpended  from  his  office  of  freeman, 
&c«  And  that  by  the  faid  proceedings  of  the  company  and  of 
their  foreman,  he  is  deprived  of  his  (hare  of  the  profits  of  the 
company.  In  anfwer  to  this,  there  was  an  affidavit  on  the 
merits,  as  to  the  offence  committed  by  AJ^ey  within  the  by- 
law, and  his  being  fummoned  to  attend  the  Court  before  the 
fine  was  impofed  $  but  this  was  not  entered  into :  for 

Sir  V.  Gihhi  and  Bayley  Serjt.  on  (hewing  caufe,  objeded 
that  at  all  events  the  application  for  a  mandamus  to  reftore 
Mley  to  his  office  was  premature »  as  he  was  not  removed  from 
his  office,  but  only  fufpended  from  the  receipt  of  certain  profits 
attached  to  it,  for  which  no  mandamus  lies  (a).    That  in 

e£fea 

(a)  Rex  V,  The  improved  Men  of  Guildford.  I  Lev.  i6a.  i  Keh. 
868.  88o.  The  mandamus  was  at  fir  ft  refufed  to  reftore  one  to  b» 
office  who  was  fufpended ;  but  in  the  following  year  he  appears  to 
have  been  reftored.  7".  Ray.  15a  and  2  K^»  i.  And  vide  The  Knq 
T.  Tb$  Mayor^  t^c.  of  London^  2  Tfrm  Rep.  177.,  where  the  Court 

(ecncd 
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tStdt  this  would  be  a  mandamus  to  the  company  to  pay  him  i8o(J, 

61.,  for  which,  if  the  foreman  unjuft]y  refufed  payment,  an  ■ 

aftion  would  lie  to  recover  it.  The  Kino 

Shepherd  Scrjt,»  Jt^ood^  and  Dampier^  In  Support  of  the  rule,  Yht'^  e 

(aid  that  as  the  perception  of  the  profits  was  the  only  mode  of  Fifhcrs,  &c. 

enjoying  the  franchife,  to  fufpend  the  party  ♦  from  this  was  in  of 

cffeft  to  fufpend  him  fr»m  his  office  :  and  the  bylaw  declares,  Whit- 

STABLE 

that  until  the  fine  be  paid,  *<  he  (hall  be  wholly  cMcluded  from     •r  ^^(j  n 
all  (hare  of  the  profits,  &c.  as  if  he  had  wholly  ceafed  to  he  a  free* 
man  of  the  company**     That  there  was  as  much  reafon  for  grant* 
mg  a  mandamus  to  reftore  one  unjuftly  fufpended^  as  one  un« 
jaitly  removed  from  an  office ;  the  tStd  being  the  fame. 

Lord  Ellenborough  C.  J.  The  party,  notwithftanding  this 
fufpenfion,  has  ftili  a  right  to  attend  and  vote  at  corporate 
meetings :  the  fufpenfion  therefore  is  not  equivalent  to  a  re- 
moval from  his  office :  but  he  is  left  in  pofleffion  of  his  office^ 
and  only  excluded  from. participating  in  the  profits.  Then  if 
he  be  legally  entitled  to  receive  his  (hare  of  ihe  profits,  he  may 
have  his  a£bion  for  the  tort  againd  thofe  who  difturb  him  in 
the  perception  of  them.  If  it  were  a  proper  cafe  to  grant  any 
mandamus  at  all,  it  (hould  be  a  mandamus  to  the  company  to 
pay  him  the  6/.  his  (hare  of  the  profits,  which  is  withholden 
from  him  \  for  that  is  the  fpecific  grievance  which  he  has  to 
complain  of. 

Lawrence  J.  aflced  what  remedy  the  party  would  have  had  if 
the  foreman  had,  of  his  own  accord,  refufed  to  pay  him  the 
6/.?  To  which  it  being  anfwered,  that  the  fi(hery  being  in 
the  nature  of  a  partner(hip,  he  muft  have  gone  into  equity  \ 
Lawrence  J.  faid  that  the  fame  remedy  was  open  to  him  now. 
Per  Curiam,  Rule  difcharged. 


feemed  to  doubt  whether  a  maodamus  might  not  go  to  reftore  an  of* 
ficer  to  the  exercife  of  hit  fundions  if  it  appeared  that  he  was  fufpepdcd 
without  jufl  caufc. 


Vol.  VL  U 
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'^^^'ir*  h  Spenceley,  qui  tarn,  againji  ScHULENBURCri. 

An  attorney  "f  N  an  afilon  for  ufury  in  a  certain^  agreement,  notice  to  pro* 
'^.h""    ^?  duce  the  agreement  was  ferved  on  the  defendant's  attorney, 

called  as  a  ^^^  ^^^  witnefs  who  was  called  at  the  trial  to  prove  the  fervicc 

^itiicfs  by  of  the  notice  could  only  fpeak  to  having  delivered  a  certain 

the  advcf  le  p^pcr  to  the  defendant's  attorney,  the  contents  of  which  he  did 

contents  of  a  ^^^  know :  and  the  produQion  of  the  paper  having  been  dc- 

notice  which  manded  in  Court  and  refufed,  it  was  propofed  on  the  part  of 

he  received  to  the  plaintiff  to  call  the  defendant's  attorney,  then  in  Court,  as 

^aoer  b  the  ^  ^^^ncfs,  to  prove  the  contents  of  the  paper  with  which  he 

hands  of  his  ^^^  been  ferved,  in  order  to  fubftantiate  the  notice  to  produce 

client ;  the  the  original  agreement,  and  to  let  the  plaintiff  into  parol  cvi- 

privilege  of  jjcnce  of  it  if  not  produced.     Lord  EUenborwgh  however,  at  the 

only  extendo  ^^^1  ^^  the  fitting  after  lafl  Michaelmas  term  at  Weftminfler^  on 

ing  to  ex-  objeftion  taken,  inclined  to  think  that  the  defendant's  attorney 

elude  the  dif-  ^^^  ^^^  bound  to  difclofe  the  contents  of  the  paper,  which  he 

clolure  ot  anv 

fa£i  comma-    ^^^  become  acquainted  with  in  his  confidential  chara£ler  of 

nicattd  con-  attorney  ;  and  the  plaintiff*  was  thereupon  nonfuitcd.  A  rule 
fidentially  to  j^-g  ^^s  obtained  in  the  laft  term  for  fetting  afide  the  nonfuit 
the  charader  *"^  having  a  new  trial,  on  the  ground  that  the  contents  of  the 
of  hi«  attor-  notice  with  which  the  attorney  bad  been  ferved  by  the  adverfe 
^^1*  party,  not  being  a  fa£l  communicated  to  him  by  his  own  client, 

there  could  be  no  breach  of  confidence  in  his  declaring  it. 
-Gar row ^  Reader ^  and  Dillon,  now  Ihewed  caufe.     It  is  In 

m 

Vain  to  fay  that  the  defendant's  attorney  was  not  bound  to  pro- 
duce the  notice  in  Court,  (which  was  admitted)  if  he  vrcrc 
E  358  3  compellable  to  fupply  the  defe£l  of  the  plaintifPs  evidence  by 
giving  tedimony  himfelf  as  to  the  contents  of  it.  This  was  a 
communication  made  to  him  as  attorney  for  the  defendant  in  ths 
eaufe^  which  be  is  rcflrained  by  the  privilege  of  his  client  from 
difclofing.  The  privilege  identifies  the  attorney  v/ith  his  client 
as  to  all  matters  which  he  knows  only  in  his  cbara£ier  of  at- 
torney; and  all  papers  delivered  to  him  by  the  adverfe  party  as 
attorney  become  the  documents  and  property  of  his  client,  and 
he  cannot  difclofe  the  contents  of  any  fuch  from  whatever  quar* 
ter  derived. 

Sir  F.  Gibbs  and  Burrough  contr^  were  (lopped  by 
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Lord  Ellenbokough  C.  J.;  who  faid  that  he  had  great        l%o6* 
doubt  at  the  time  he  rejcQcd  the  witnefs,  and  was  afterwards  • 

fatisficd  that  he  had  aded  haftily.     That  the  privilege  was  re-   Spbhcelet 
ilrided  to  communications, '  whether  oral  or  written,  from  the       agamji 
client  to  his  attorney,  and  could  not  extend  to  adverfe  pro-     Schulk4(« 
ceedings  communicated  to  him  as  attorney  in  the  caufe  from      burgh. 
the  oppoGte  party,  in  the  difcloAire  of  which  there  could  be  no 
breach  of  confidence.    Here  the  attorney  did  not  even  acquire 
his  knowledge  of  the  contents  of  the  paper  from  his  client, 
eren  if  that  would  have  made  a  difference,  which  might  be 
queftioned,  but  he  received  the  paper  himfelf :  and  his  privi- 
lege of  attorney  only  extends  to  confidential  communications 
from  his  client,  and  not  to  communications  from  collateral 
quarters,  although  made  to  him  in  confequence  of  his  charafier 
of  attorney. 

Pfr  Curiam,  Rule  abfolutc* 


Orr  and  Others  againft  Magjnnis.  Saturday, 

April  26th. 
'7'^HIS  was  an  aclion  by  the  Payees  againft  the  drawer  of  a  it  fccms  that 
bill  of  exchange,  drawn  by  him  at  Demarara,  on  the  25th  proof  of  a 

^i  January  i8o2,  upon  Meflrs.  MuUlan^  Lennox,  and  Co.  of  P'^o^^^ 'O^ 
t'  ,    r  M  ,  f.  ii«f  1      nonacccpt- 

Uverpool,  for  172/.  i8/,  \d.  payable  at  90  days  fight  to  the  anccofafo- 

plaintiffs  or  order' ;  which  bill  the  declaration  alleged  to  have  rcign  bill  of 

been  duly  prefented  to  Mullian  and  Co.  for  acceptance,  on  the  «»change  is 

19th  of  July  1832,  and  rcfufcd  to.  be  accepted,  and  after-  enable  the 

wards  when  it  became  due  and  payable  on  the  2 2d  of  OBoher  payee  to  re- 

i8c2,  was  alfo  prefented  for  payment,  and  refufcd  to  be  paid  ;  ^^^^  againft 

and  thereupon  the  faid  bill  was  in  due  form  of  law  protefted  ^^^^  ^y^^^  ^^^ 

want  of  it  is 
not  fupplied  by  proof  of  a  noting  for  non-acceptance  and  a  fubfequent  protcft  for 
non-payment.  But  whether  or  not  the  proteil  for  non-payment  be  Sufficient  in  fuch 
cafe,  where  the  holder,  after  a  refufal  by  the  drawee  to  accept,  prefented  it  for 
payment  when  due,  and  was  refufed  payment ,  at  any  rate  the  holder  is  bound  to 
give  notice  to  ihc  drawer  of  the  non-acceptance  ;  without  which  the  original  payee, 
to  whom  the  bill  was  returned,  cannot  .recover  againft  the  drawer;  and  it  is  no  ex- 
cufe  for  not  giving  fuch  notice  that  the  drawer  had  no  effcfts  in  the  drawee's  hands 
at  the  time  when  the  bill  was  refufcd  acceptance  or  afterwards,  if  he  had  fume  cffcdli 
{to  whatever  amount)  in  the  drawee's  hands  when  the  bill  was  drawn. 
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1 8otf.       fior  non-payment  thereof ;  of  which  premifes  the  defendant  had 
■  notice.     And  then  it  averred,  that  at  the  time  of  making  the 

^**  faid  bill,  and  /rom  thence  until  and  at  the  time  when  the  fame 
MAcmiis.  ^**  ^^  prefentcd  to  Af.  and  Co.  for  payment,  JIf.  and  Co.  had 
not  any  effe£is  in  their  hands  of  the  defendant's,  by  means  of 
which  premifes  the  defendant  became  liable  to  pay  to  the  plain- 
tiffs the  fum  in  the  bill  fpecified,  together  with  intereft,  da- 
mages, and  charges  thereon,  amounting  to  272/.  i8x.  \d.  when 
requefted,  and  being  fo  liable,  promifcd  to  pay,  &c.  There 
were  alfo  the  common  money  counts.     Plea  non  aflumpGt. 

At  the  trial  before  Lord  -Elknhorough  C.  J.  at  the  fittings 
aftcfr  laft  term  at  Guildhall^  it  appeared  that  the  bill  in  queftion 
had  been  drawn  by  Magtnnls^  the  captain  of  a  (hip  engaged  in 
the  African  trade,  on  Mullian  and  Co.  for  the  amount  of 
[  360  j  (lores  furniflied  to  the  (hip  at  Demerara.  That  at  the  time  of 
the  bill  drawn  the  defendant  had  efFefls  (but  to  what  amount 
did  not  appear)  in  the  hands  of  the  drawees,  but  in  May  18029 
his  whole  balance,  amounting  then  to  1 1 6/.,  was  paid  to  him  by 
them,  having  then  no  notice  of  his  bill ;  and  in  July,  when 
the  bill  was  prefented  for  acceptance,  and  up  to  the  2  2d  of 
OBober^  when  it  was  prefented  for  payment  and  refufcd,  the 
drawees  had  no  efTcfts  of  the  drawer  in  their  hands.  The  bill 
vrz&ttotcd,  h\xt  not  protefled  ior  hori'^cceptancc  ;  but  when  refufed 
payment  in  0J7c^^^r,  was  regularly  protefted  for  non-payment: 
but  no  notice  was  given  to  the  drawer  of  the  non-acceptance, 
he  not  being  then  to  be  found,  and  having  no  fettled  place  of 
refidence :  but  at  that  time  the  bill  was  in  the  hands  of  one  of 
the  fubfe^uent  indorfees  to  whom  it  had  been  negotiated,  after 
having  been  indorfed  and  pafled  off  by  the  plaintiffs;  which  in- 
dorfee  afterwards  returned  the  bill  under  proteft  to  the  plaintift, 
and  received  from  them  the  amount  of  it  with  the  cxpences. 
The  plaintiffs  were  nonfuitcd  at  the  trial  for  want  of  proving  a 
proteft  for  non-acceptance,  and  for  want  of  notice  to  the  drawer 
of  non-acceptance. 

Taddy  now  moved  to  fet  afide  the  non-fuit  and. have  a  new 
trial,  and  contended  firft  that  a  protefl  for  non-acceptance  was 
not  necetTary :  and  here  it  was  noted  for  non-acceptance,  and 
afterwards  protefted  for  non-payment  $  which  is  fufficient. 
[Lord  ElUnhrough  C.  J.  It  has  been  exprjefsly  decided  that  a 
proteft  for  non-acceptance  of  a  foTcign  bill  of  exchange  is  nc- 
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xeSitj  to  be  proved  (a)."]  In  Gooftrey  v.  Mead{b)  it  was  €on-  l8o6- 
6dered  that  the  noting  (hould  be  at  the  time,  yet  that  the  proteft  — — 
might  be  drawn  up  at  any  time  afterwards :  and  it  was  compc-  J^ 

tent  to  the  party  to  wait  till  the  time  of  payment  came,  and  on  ]|(^qinmis, 
the  drawer's  rcfufal  to  pay  to  proteft  altogether  for  non-pay- 
ment. [Lord  ElUnborough  C.  J.  But  here  there  was  not  only 
no  proteft  for  non-acceptance,  but  no  notice  of  it  to  the  drawer.] 
lAVfy  Notice  of  non-acceptance  was  not  neceflary,  becaufe  it 
appeared  that  the  drawer  had  no  eiFeds  in  the  hands  of  the 
drawees,  either  at  the  time  when  the  bill  was  prefcuted  for  ac- 
ceptance and  refufed,  or  at  any  time  afterwards;  and  that  ac- 
cording to  Bicherdihe  v.  Bollman  (r),  Goodall  v.  Dolley  (d)^  and 
Rogers  V.  Stephens  (e)  fuperfedes  the  neceiTity  of  notice,  and 
confequently  of  proteft.  And  it  cannot  make  any  difierence 
that  the  drawer  had  fome  eflFeds  in  the  drawee'^  hands  when 
the  bill  was  drawn,  as  he  withdrew  then!  afterwards  before  the 
bill  could  be  prefented,  of  which  he  muft  have  been  apprifed, 
and  therefore  could  receive  no  injury  from  the  want  of  notice. 
And  at  any  rate  the  want  of  notice  ought  not  to  aSe£l  the  plain- 
tiffs, who  had  not  the  bill  in  their  hands  at  the  time  of  the 
diQionpur. 

Lord  Ellenborough  C,  J.  The  cafe  of  Bicherdihe  v.  Boll-" 
man  went  on  the  ground  that  the  drawer  Inid  no  tStCts  in  the 
hands  of  the  drawee  at  the  time  of  the  bill  drawn  9  and  the  other 
cafes  followed  on  the  fame  ground ;  but  no  cafe  has  gone  the 
length  of  extending  the  exemption  further,  to  cafes  where  the 
drawee  had  effe£l$  of  the  drawer  in  his  hands  at  the  time  of  the 
bill  drawn,  though  the  balance  might  vary  afterwardsi  and  be  H  ^62  3 
turaed  into  the  oppofite  fcale  ;  and  I  know  that  it  has  been  a 
fubjeA  of  regret  with  the  rery  learned  perfon  who  was  counfcl 
for  the  plaintiff  (/)  in  that  cafe,  that  the  old  rule  requiring  no- 
tice to  be  given  in  all  cafes  to  the  drawer  of  the  non-acceptance 

{a)  This  was  decided  in  Gale  v.  ff^al/h,  ^Term  Rep.  359.  and  vide 
kogere  v.  Supbent^  2  Term  Rep*  7 14. ;  in  which  latter  cafe  there  was  a 
fubfcquent  proteft  for  non*payment ;  but  the  cafe  was  decided  prin- 
cipally 00  the  ground  that  the  drawer  had  no  efifeds  in  the  hands  of 
the  drawee  at  the  time. 

(h)  At  Weftm.  1751,  Bull.  N.  P.  271.  (e)   i  Term  Rep.  405. 

{d)  lb.  714.  per  j^«//rr  J.  (<)  z  Term  Rep  yrj* 

(/)  The  prefent  Mr.  Jyftice  Cbambre. 

U3  of 


3<52  CASES  IN  EASTER  TERM 

J  8o5.        of  his  bill  was  fo  far  broken  in  upon.     But  I  Ihall  anxionfly  re- 
■  fift  the  further  extcnfion  of  the  eiemption.     The  cafe  is  dif. 

2^nfi        ^^'^"^  ^^'^  ^^^'^  ^^^  "°  ^StCts  of  the  drawer  in  the  hands  of 
Magin  Nis.    f*^^  drawee  at  the  time,  bccaufe  the  drawer  muft  know  that  he 
.    18  drawing  on  accommodation :  but  if  he  have  efiefis  at  the 
time,  it  would  be  very  dangerous  and  inconvenient,  merely  on 
account  of  the  fliifting  of  a  balance,  to  hold  notice  not  to  be 
neceffary :  it  would  be  introducing  a  number  of  collateral  iffucs 
in  every  cafe  upon  a  bill  of  exchange,  to  examine  how  the  2c- 
count  ftood  between  the  drawer  and  drawee,  from  the  time  the 
bill  was  drawn,  down  to  the  time  it  was  diihonoured.    The 
.Jbolder  is  not  bound  to  prefent  it  for  acceptance  till  due:  hot 
if  he  do,  and  it  be  refufed  acceptance,  he  is  bound  to  give  no- 
tice to  the  drawer,  in  order  that  he  may  take  the  neceffary 
xneafures  to  withdraw  his  cffcds  if  they  continue  in  the  drawee's 
hands* 

'      Per  Curiam^  Rule  rcfufci 


C3tf3] 
%rift6ih.         '   ?^°^»  ^^  ^^^  Demife  of  West,  againjl  Davis. 

In  ejcAment  T^HIS  was  an  ejeftment  brought  upon  the  forfeiture  of  a 
upon  a  claufe-  j^^fg  (according  to  a  provifo  therein)  for  non-payment  of 
a  leafc  on  '^"*-  ^^  ^^^  *"^^  before  Lawrence  J.  at  Ghuceftr^  the  plain- 
non-payment  tiff,  not  having  given  notice  to  thtf  defendant  to  produce  the 
^w'^^'ir^^^*"^  ofighid'>'  leafe,  produced  the  counterpart,  the  execution  of 
oif  the  Icafe      "^h^ch  hc  proved  by  the  fubfcribing  witnefs.     It  was  objecled, 

{)roofby  the    that  the  leafe  itfclf  ought  to  have  been  produced,  or  notice 
cfforof  the     gIVcn  to  the  defendant  to  produce  it,  without  which  thecoun- 
oHhe^lcafe      ^^'^P*^'  executed  only  by  the  leffec  was  not  legal  evidence  of  the 
by  the  fub-      leafe,  and  of  the  provifo  for  re-entry  in  default  of  payment  of 
fcriblng  wit- 
.    nefs,  IS  fufficient  proof  of  theholding  upon  the  condition  of  re-entry  in  cafc  of  non- 
payment of  rent.     And  where  the  witnefs  who  proved  the  demand  of  the  rent  had 
a  power  of  attorney  from  the  Icflbr  for  that  purpofe,  which  he  DotiScd  to  the  tenant 
and  had  ready  to  produqe  ;  held  fufficient,  thougli  hc  did  not  produce  it  at  the  time 
of  the  demand  ;  the  tenant  not  queilioning  his  authority.     The  Court  will  noU  after 
a  trial,  (lay  the  proceedings  on  payment  of  the  rent,  &c.  the  flat.  4  G,  2.  c>  28.  only 
^        warranting  fuch  application  Be/or'f  trial.     And  that  ftatute  is  not  confined  to  cafes  of 
ejedlment  brought  after  half  a  year's  rent  due  iviere  no  fufficient  dtftnfswas  to  h^fovni 
OS  the  prtmtfa. 

xtnL 
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rent.    And  this  cafe  was  endeavoured  to  be  diftinguiflied  from        i8c6. 
Burleigh  v,  Stibbs  (a),  where  the  part  of  an  indenture  executed        ■  ■ 
by  the  mafter,  wherein  it  was  recited  that  A.  JB.  had  put  him-  ^°^  ^  West 
felf  apprentice  to  him,  was  holden  to  be  evidence  of  fuch  a      j/ayis. 
binding  in  debt  again  ft  the  mafter  for  a  penalty  on  the  ft.  8  Ann. 
c*  9.  for  not  infening  the  true  confideration  in  the  indenture. 
But  this  is  attempted  to  be  made  evidence  againft  a  third  per- 
fon,  no  party  to  the  inftrument.     sdly,  It  was  obje£ied  at  the 
trial  that  the  demand  of  the  rent  had  been  made  by  the  witnefs, 
who  told  the  defendant  that  he  had  a  power  of  attorney  from 
the  icflbr  of  the  plaintiff  for  that  purpofe ;  but  though  it  ap. 
pcared  that  the  witnefs  had  fuch  a  power  of  attorney  with  him 
at  the  time,  yet  it  was  not  produced  to  the  defendant,  which 
it  ought  regularly  to  have  been;  efpecially  to  induce  a  for- 
feiture ;  for  o.thcrwife  the  defendant  might  not  be  aiTured  that 
he  had  the  authority  he  aflumed  to  have.     Thefe  obie£lions      [  364  ] 
were  over^ruled  at  the  trialj  and  the  plaintiff  recovered  a  ver- 
did;  which 

Abbott  DOW  moved  to  fet  afide  and  to  enter  a  nonfuit ;  and 
ftated  the  fame  obje£lions  again. 

Lord  Ellenborough  C.  J.  as  to  the  firft  ground*  The  ac- 
loowledgment  of  the  original  leffee  (from  whom  the  defendant 
claims)  under  bis  feal,  that  he  held  thefe  premifes  under  his 
landlord,  upon  the  conditions  and  covenants  therein  ezpreffed, 
was  fufficient  evidence  of  the  holding  upon  fuch  terms  againft 
one  holding  under  the  leafe.  And  upon  the  fecond  ground  ; 
It  was  neceffary  that  the  perfon  who  demanded  the  rent  (bould 
be  cloatbed  with  a  proper  authority  to  do  fo,  and  that  he  Oiould 
notify  it  to  the  tenant }  and  it  appears  that  he  had  fuch  an  au<» 
thoiity,  and  that  he  did  notify  it  to  the  tenant,  and  that  he  had  a 
prefeat  power  of  fatisfying  him  of  the  truth  of  it ;  but  if  the 
tenant  were  fatisfied  without  the  produQion  of  the  power  of 
attomey,  it  was  not  neceffary  to  produce  it. 

The  other  judges  concurred  in  refuGng  the  rule. 

Abbott  afterwards  obtained  a  rule,  calling  upon  the  leffor;of 
the  plaintiff  to  fiiew  caufe  why  it  (hould  not  be  referred  to  the 
mafter  to  compute  what  was  due  for  rent,  and  why,  upon  pay- 
ment of  the  fum  fo  found  due,  together  with  the  cofts  of  the 

(fl)  5  Term  Rep,  465. 
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j9o6.        cjcGtmtnt  and  of  this  applicatioiiy  the  proceeding*  (hould  not 

— -        be  (layed. 
Roe  d.WKST       WigUy  oppofed  it  upon  the  ground  that  the  ft.  4  Geo*  2.  r.  28. 

ogmnft        ^^1^  admits  of  fuch  an  application  before  trial,  to  *  avoid  the  ex- 
•r  o(5^  n      pence  and  delay  of  a  trial ;  but  not  where  the  landlord  haa'been 
driven  to  trial,  as  in  this  cafe. 

AhhotU  ifi  fupport  of  the  rule,  faid,  that  before  that  ftatute 
the  Court  exercifed  a  difcretionary  power  in  thefe  cafes  of  ftajr« 
ing  proceedings  any  time  before  execution  executed,'  which 
power  the  legiflature  did  not  mean  to  take  awa^,  but  only  made 
it  compulfory  on  the  Court  to  exercife  it,  if  the  tenant  applied 
before  trial.  The  cafes  of  Downei  v.  Turner  (n),  Phillips  v. 
DolittU{b)i  and  Smith  y.  Parke  {c)y  were  before  the  ftatute; 
and  probably  fo  was  Goodtttle  v.  Hold/aft  (i),  E.  4G.  2.  no 
mention  being  there  made  of  the  ftatute.  Here  indeed  there 
was  a  trial,  but  that  was  beeaufe  the  ejedment  was  brought 
for  another  breach  of  covenant,  as  well  as  for  non-payment  of 
rent  {e).  [^Le  Blanc  J.  It  was  ftill  competent  for  yon  to  have 
Applied  to  the  Court  before  trial  upon  the  breach  for  noo-pay« 
ment  of  rent.]  He  then  admitted  that  he  had  not  been  able  to 
find  any  cafe  flnce  the  ftatute  where  fuch  an  application  had 
been  granted  after  trial:  but  he  faid  it  would  be  more  prejudi- 
cial to  the  landlord  to  drive  the  tenant  into  equity.  And  finding 
the  Court  againft  him  upon  the  wording  of  the  ftatute,  he  ob- 
jected that  the  ftatute  only  applied  to  cafes  of  eje&ment 
brought  after  half  a  year's  rent  due,  where  no  fuffideni  di/hrefs 
was  to  be  found  upon  the  premifes, 
[  366  ]  Lor<i  Ellenborough  C.  J.    The  ftatute  is  more  general  in 

its  operation ;  for  though  the  4th  claufe  has  the  word  fuch 
(fuch  eje£lment},  yet  the  fecond  claufe  to  whieh  it  refers  is  ia 
the  disjun£tive  ;  ftating  firft,  that  in  all  cafes  between  landlord 
and  tenant,  when  half  a  year*s  rent  fliall  be  in  arrear,  and  the 
landlord  has  a  right  of  re-entry  for  non  payment  thereof,  he 

(tf)  SalL  S97'  W  9Mod.i^$.  {c)  10  Mod.  iB$. 

-    (d)  2  Sira,  900. 

(e)  The  plaintiff  at  the  trial  only  went  on  the  breach  of  the  c»ve- 
njait  by  non-payment  of  rent,  on  proof  of  a  demand  of  rent  and 
non-payment.  And  vide  Pure  d.  JVitbcn  v.  Sturdy,  H.  175a,  BulL 
^.P.97. 

Biaj 


IN  THB  ro&TT*SIXTB  YbAR  OF  GEORGE  HI.  %66 

m 

nay  bring  ejedment,  &c.  or  in  cafe  the  fame  cannot  be  legally        i8o5. 

ferved,  &c.  or  in  cafe  fuch  ejc^ment  ihall  not  be  for  the  reco-  ■ 

•very  of  any  mefluage,  &c.  and  in  cafe  of  judgment  againft  the  Ro«  d  West 

cafual  ejcdor  or  nonfuit  for  not  confcfling  Icafe,  entry,  and       Davis. 

ouiler,  it  fliall  appear  by  affidavit,  or  be  proved  upon  the  trial, 

in  cafe  the  defendant  appears,  that  half  a  year's  rent  was  due 

before  the  declaration  ferved,  and  that  no  fufficient  diftrefs  was 

to  be  found  on  the  premifes,  and  that  the  leflbr  had  power  to 

rc-cntcr ;  tbenf  and  in'  every  fuch  ca/e,  the  leffor  in  eje£iment 

(hall  recover  judgment  and  execution,  &c.     It  may  perhaps  be 

true,  that  before  the  (latute  a  praflice  obtained  in  this  Court 

of  relieving  the  tenant  up  to  the  extent  contended  for ;  but  it 

appears  by  the  words  of  the  ad,  that  the  legiflature  only  fneant 

to  legalize  that  pra£^ice  to  a  certain  extent,  namely,  upon  the 

application  of  the  tenant  iefore  trial.     If  therefore  we  were 

now  to  extend  the  fame  relief  to  him  afier  trial,  wc  fliould  be 

cxercifing  the  fimAion  of  legiilation  inftead  of  judicial  con- 

ftru£lion,  and  (hould  depart  from  the  line  which  the  flatute 

has  drawn. 

Per  Curiam f  Rule  difcharged  (a). 

[a]  Vide  Anon*  Sail,  287.  which  cites  Combe  v.  Mayo,  in  Lord 
Hale\  time. 


C  367  ] 
Dawson  and  Another  againft  Atty.      ^  ^^rif'^eh. 

npHIS  was  an  a£lion  on  a  policy  of  infurance,  made  in  gen&<  Goods  in- 

ral  terms  "  on  goods  on  board  the  (hip  called  the  Hermon^*  boardTccr- 
at  and  from  Liverpool  to  MeJJina  and  Naples^  for  a  premium  of  ^ain  (hip  ge- 
cight  guineas  per  cent }  whereon  the  plaintiff  declared  as  upon  nerallyby  her 
a  lofs  by  capture.     At  the  trial  after  laft  term  at  Guildhall,  be-  "*"^*^^J[^* 
fore  Lord  Ellenborougb  C.  J.  it  appeared  in  evidence  that  on  a  ^j^jon  of 

country,  and 
not  reprefentcd  to  be  of  any  particular  country  at  the  time  of  the  policy  fubfcribcd^ 
though  the  broker  had  before  faid  (he  was  an  Jmeriean^  when  the  (lip  was  fubfcribcd, 
and  tboDgh  (he  were  in  fad  an  American^  need  not  be  documented  as  fuch :  and 
therefore  in  cafe  of  axrapture  by  a  foreign  date  for  want  of  the  documents  required  by 
tjcaty  between  that  Hate  and  her  own»  the  owner  of  the  goods  may  recover  againft 
the  uodcrwriters. 

former 
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1806.       4cxmcr  occafion,  when  the  flip  was  fubfcribedy  the  fliip  was  do 

— '         Jcribed  by  the  broker  as  an  Americun^  but  nothing  of  this  foit 

Dawson      was  reprefented  at  the  time  when  th«  policy  was  fubfcnbed* 

9nd  Another  {^^  nicrcly  that  it  was  an  infurance  on  goods  in  the  Hirmon^ 

j^-f^Y,  The  (hip  was  in  faft  an  American,  but  had  no  certificate  o£ 
having  on  board  no  contraband  of  war,  as  required  by  the  treaty 
between  the  United  States  and  Spain ;   and  being  captured  in 

the  courfe  of  her  voyage  by  the  Spaniards^  was  condemned  as 
prize  for  want  of  being  properly  documented  according  to  tbe 
treaty.  His  lordOiip,  however,  thought  that  the  want  of  the 
proper  document  was  immaterial,!  as  the  (hip  was  neither  in- 
fared  as  American^  nor  reprefented  as  fuch  at  the  time  of  the 
infurance  effe£led ;  and  therefore  the  plaintiff  recovered  a 
verdift. 

Gafrovf  now  moved  for  a  new  trial,  on  the  ground  that  the 
fliip,  being  infaB  an  American,  ought  to  have  been  properly 
documented  as  fuch,  which  (he  was  proved  not  to  have  been : 
^nd  Cirjfiie  v.  Sicretan  (a)  was  referred  to. 
£  368  3  ^<>'^  Ellenborough  C.  J.  now  again  faid,  that  as  the  (hip 

was  not  reprefented  to  be  American  at  the  time  when  the  infu« 
ranee  was  efTe^ed,  the  a(rured  was  not  bound  by  it ;  and 
there  being  no  undertaking  in  the  policy  itfelf  that  (he  was  an 
Afnerican^  there  was  no  nece(&ty  for  her  being  documented  as 
fuch.     And,  the  other  Judges  concurring, 

Refufed  the  rule. 

'  {a)  8  TermRepa^z.  There  the  policy  was  on  goods  on  board  the  flifp 

"  Tbe  Peggy i  of  George  Town^**  on  a  voyage  from  Maryland  and  Vir^ 
ginla  to  Bremen,  and  the  broker,  at  the  time  of  efTcdling  the  infurance, 
fpoke  of  the  (hip  as  an  American  (hip,  but  told  the  underwriters  that 
he  was  dircAed  not  to  warrant  any  thiog. 
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The  Company  of  Proprietors  of  the  Wyrley  and  Saturday ^ 
EssiNGTON  Canal  Navigation  ^?g^/;2/^  Bradley  and  ^'"'^^^^ 
Others. 

4 

♦ 

^T^HE  plaintiffs  declared  that  they  were  poffeffcd  of  a  certain  A  canal  aft 
^    clofc  in  the  parifli  of  Walfall,  in  the  county  of  Stafford,  arid  provided  that 
were  proprietors  and  lawfully  poffefTed  of  and  entitled  to  the  Comoanv 
ufe,  benefiti  and  profits  of  a  certain  canalj  dug  and  made  in,  (hould  not  be 
through,  and  over  the  faid  clofe^  and  containing  water   on  ^ntitltd,  on 
which  boats,  &c.  were  navigated,  to  the  profit  of  the  company.  ^^"J^  fj"^ 
That  the  defendants  were  poflcfled  of  a  coal  mine,  near  to,  making  a 
and  under  the  faid  clofe  of  the  company,  and  near  to  and  under  c^nal,  to  anj 
the  faid  canal ;  yet  that  the  defendants,  well  knowing  the  pre-  ^^  under 
mifes,  but  intending  to  deprive  the  company  of  their  profits  the  fame,  but 
of   the    navigation,  &c.    fo  wrongfully,   negligently,   incau-  ^^*'  ^"^^ 
tioufly,  and  improvidently  cut  and  dug  their  coal  mine,  and  KeUiwtothc 
worked  the  fame  fo  near  the  faid  clofe  of  the  company,  and  to  fame  pcrfons 
the  fides,  banks,  and  bottom  of  the  canal,  and  removed  fuch  ^  would  have 
large  quantities  of  coal  and  foil  from  out  of  the  faid  coal  mine,  ^^  ^y^^^  lithe 
and  fo  near  to  the  fides,  &c.  of  the  canal,  that  300  yards  of  the  adl  had  not 
fides,  ^  banks,  and  bottom  of  the  canal  funk,  gave  way,  and  were  b*^^".  ™^^c  s 
damaged  and  deftroyed,  and  great  quantities  of  water  ran  out     "|  Id'the 
of  the  canal  and  were  wafted,  and  the  canal  was  rendered  im-  owners  to 
paffable  for  boats,  &c.  for  fix  months,  and  became  of  no  ufc  or  give  notice  to 
benefit  to  the  company,  by  means  of  which  the  company  was  ^^*  company 
obliged  to  expend  500/.  iii  repairs,  &c.     Plea  not  guilty.  tcntion  to 

The  flat.  32  Geo,  3.  r.  8o.  for  making  and  maintaining  tlus  work  their 
canal,  provides  (/  6)  "  That  nothing  in  this  aft  contained  (hall  "^*"^*  withia 
entitle  the  company,  on  purchafing  any  lands  for  making  the  ^^^  q^l^^^x 

canal,  to  any  mines  of  coal,  &c.  which  fhall  be  found  in  cut-  and  that  the 

connpany 
might  itifpeft  the  mines,  and  might  Hop  the  further  working  of  them,  paying 
compenfation  to  the  owners :  held  that  the  right  of  the  owners  to  work  within 
the  ten  yards  was  left  as  before  the  aA,  if  after  notice  given  by  them  to  the  com- 
pany the  latter  did  not  purchafe  out  their  rights :  and  that  the  canal  being  damaged 
by  the  nearer  approach  of  the  mine  after  fuch  notice  and  non-purchafe,  no  action  lay 
againd  the  coal  owner  for  fuch  injury*  which  happened  by  the  default  of  the  com* 
pany  in  not  purchafing.  Alicer  where  the  houfe  of  one  claiming  under  a  grant  from 
the  owner  of  the  foil  was  undeimined.  *[  369  ] 

ting, 
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i8o5.        ^'"S*  ^^  ^^^  ^  under  the  fame,  but  that  all  fuch  mines  fliall 

^^_        belong  to  fuch  perfons  as  would  have  been  entitled  to  the  fame 

Wtrliy      in  cafe  this  zSt  had  not  been  made.'*     SeSlions  589  55))  60f  and 

Canal  Com-    g,^  fpccify  the  method  to  be  obfenred  in  working  the  mines 

aroint  within  lo  yards  diftance  of  the  canal ;  and  in  particular,  /,  6i. 
BaADLEY.  enads,  "  that  when  and  as  often  as  the  owner  of  any  mine  of 
-  coali  &c.  lying  under  or  within  the  dillance  before  limited  from 
the  faid  canal,  (hall  be  defirous  of  working  the  fame,  fuch 
owner  (hall  give  notice  in  writing  under  his  hand  of  fuch  in- 
tention to  the  clerk  of  the  company,  at  leaft  three  calendar 
months  before  he  (hall  begin  to  work  fuch  mine  ;  and  upon  the 
receipt  of  fuch  notice  It  (hall  be  lawful  for  the  company  to  in* 
fpect  fuch  mine,  in  order  to  determine  what  coal,  &c.  may  be 
gotten  without  prejudice  or  damage  to  the  canal :  and  if  the 
company  (hall  refufe  or  negle£i  to  infpe6^  fuch  mine  within  31 
days  after  notice,  it  (hall  be  lawful  for  the  owner  of  fuch  mine, 
and  he  is  hereby  authorized  to  work  fuch  part  of  the  faid  mine 
as  lies  under  the  canal,  or  within  the  diftance  aforefaid  :  and  if 

C  37^  ]  upon  fuch  infpefllon  as  aforefaid  the  company  (hall  refufe  to 
permit  the  owner  of  fuch  mine  to  work  fuch  part  thereof  as 
lies  under  the  faid  canal,  or  within  the  faid  dillance,  as  they 
might  have  gotten,  or  in  any  other  manner  ob(lru£t  or  prevent 
fuch  owner  from  getting  the  fame,  then  the  company  (hall, 
within  three  calendar  months  after  fuch  refufal  or  obftrudion, 
pay  to  fuch  owner  fuch  price  for  the  fame  as  the  next  adjoining 
mines  (hall  have  been  fold  for  or  valued  at :  and  if  any  difpute 
(hall  arife  between  the  company  and  any  fuch  owner  touching 
the  fame,  it  (hall  be  fettled  by  commiflioners/'  &c. 

At  the  trial  before  Lawrence  J.  at  the  laft  Stafford  aflizes,  it 
appeared  in  evidence  that  the  defendants,  before  they  began  to 
work  their  mine  within  the  given  didance  of  the  canal,  had 
given  notice  of  their  intention  to  the  company,  who,  after  fend- 
ing perfons  to  examine  the  fame,  declined  purchafing  out  the 
defendants'  rights,  and  left  them  to  go  on  with  their  works ;  in 
confequence  of  which  the  defendants  continued  working  on  the 
mine  in  the  ^ufual  way,  till  the  damage  happened  by  a  partial 
giving  way  of  the  (ides  and  bottom  of  the  canal.  But  the 
learned  Judge,  being  of  opinion  upon  the  conftru£lion  of  the 
a£l  of  parliament,  X^iX  the  legiflature  had  left  to  the  owners  of 
the  lands  the  entire  dominion  and  benefit  of  their  property  in 

every 
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every  tefpedl  not  othcrwife  ezprefsly  provided  for,  and  that  the-       t8o6« 
defendants  had  done  every  thing  which  they  were  required  to  ■ 

do  by  the  zGt,  and  that  it  was  the  company's  own  fault  if  upon    ^    ^5"^ 
the  notice  received  they  did  not  choofe  to  purchafe  out  the  de- 
fcndants'  rights,  he  nonfuited  the  plainti£F$.  agaw/l 

Dauncey  now  moved  to  fct  afide  the  nonfultj  and  have  a  new  Bradlet. 
trial,  on  the  ground  that  the  defendants  were  bound  fo  to  ufe 
their  own  as  not  to  injure  the  plaintiflTs  property.  That  the 
61  ft  feflion  did  not  authorize  the  owners  of  mines  near  the  C  37'  1 
canal  to  work  at  all  hazards,  though  the  company  refufed  to 
purchafe,  but  only  left  them  as  in  other  cafes,  to  work  at  their 
own  difcretion  and  peril.  And  he  mentioned  a  cafe  which 
fome  time  before  had  been  tried  by  the  fame  learned  Judge, 
between  the  Birmingham  canal  company  and  Hawkcsford  and 
others,  where,  under  fimilar  circumftances,  though  upon  a  dif« 
ferent  z€t  of  parliament  (a),  that  company  had  obtained  a 
verdict.  And  he  alfo  referred  to  a  cafe  fome  years  ago,  where 
the  owner  of  a  houfe  near  Newcaftie^  which  was  undermined  by 
a  colliery  of  the  late  Lord  Lofifdale^  and  fell  down  in  confe« 
quence  of  it,  recovered  damages  againft  him. 

Lawrence  J»  faid  he  had  no  diftinA  recoUeflion  of  the  for- 
mer cafe  before  him  ;  but  if  the  zOt  of  parliament  in  that  cafe 
were  not  very  differently  framed  from  the  prefent,  he  thought 
his  former  opinion  not  fo  well  founded  as  in  the  prefent  cafe. 
And 

All  the  Courts  after  confultation,  were  now  of  opinion,  that 
the  meaning  of  the  ad  of  parliament  in  requiring  the  coal 
owners  to  give  notice  to  the  company  of  their  intention  to  work 
their  mines  within  a  certain  diftance  of  the  canal,  and  the  liberty 
given  to  the  company  to  infped  the  works,  and  to  prohibit  the  [  3^2  ] 
owners,  upon  making  compenfation  to  them,  from  working 

{a)  The  claufe  in  the  Birmingham  Canal  a6l,  23  (7.  3.  r.  92./.  99. 
touching  ihe  manner  of  working  tlye  adjoining  mines,  is  materially 
different  from  the  claufe  in  quedion.  After  providing  that  nothing 
in  the  a£k  ihall  extend  to  defeat,  prejudice,  and  affed  the  rights  of 
any  lords  of  manors,  commons,  or  wafte  grounds,  or  the  owners  of 
any  lands,  ftc.  tbnnigh  which  the  canal  (hall  be  cut,  to  the  mines,  &c* 
lying  within  or  under  the  fame,  but  that  all  fuch  mines  are  refervcd  to 
fuch  lords  and  owners  to  work  the  fame,  &c.  there  follows  ** provided 
that  in  Vforlingfuch  mifuif  &^»  fi9  ifyury  be  done  to  thefnd  navigation  J* 

within 
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tlut  diftance,  was  for  the  purpofe  of  enabling  tbe  coni4 
pany  to  pnrchafe  out  the  rights  of  the  coal  owners,  if  tbcy 
thought  their  canal  works  likely  to  be  endangered  by  the  nearer 
approach  of  the  miners :  but  if  the  company  declined  tbe  pur- 
chafe,  as  thej  had  done  in  this  cafe,  the  ccnd  owners  were  left 
te  their  common  law  rights,  as  if  no  canal  had  been  made,  and 
they  might  take  every  part  of  their  coal  in  the  fame  manner  as 
tliey  might  hare  done  before  the  aft  paOed ;  their  former  rights 
in  that  refpeQ  not  haTing  been  taken  away  by  the  a£k  ;  which 
had  only  appropriated  the  furface  of  the  land  and  fo  much  of 
the  foil  as  was  neceflary  for  the  cutting  and  making  of  the  ca- 
nal, leaving  the  coal,  &c.  to  the  owners,  to  be  enjoyed  in  the 
(ame  manner  as  before :  and  the  legiflature  had  only  given  the 
land  owners  a  compenfation  for  fo  much  of  the  foil  as  they 
had  deprived  them  of.  And  this' they  faid  was  not  like  the  cafe 
where  damages  were  recovered  againft  the  late  Earl  of  Lanfdale^ 
for  undermining  a  perfon's  houfe ;  for  there  the  party  claimed 
under  a  grant  from  the  owner  of  the  land,  and  the  injury  done 
was  againft  the  land  owner*s  own  grant. 

Rule  refufedy 


1 373  1 
Wtdmjdaj^     The  Kino  againft  The  Inhabitants  of  RicxxNOHALJi 

jfrU  30th.  Inferior  {a). 

A  pauper  'X'WO  jufticcs  by  an  order  removed  Henry  Saunders^  his  wife, 
^^' U^^Ih  a^  *°^  daughter,  by  name,  from  the  parifh  of  Rickingta/f  Su* 

parifhioRcr      P^'^^  to  that  of  Richinghall  Inferior ^  bo:h  in  the  county  of  Suf^ 

upon  an 

agreement  between  the  latter  and  the  parifh  ofHcers  to  find  bdard,  wafhing,  and 
lodging  for  the  pauper  at  2s.  6d.  per  week,  and  that  the  pauper  was  to  <Jo  what  he 
waft  fct  about,  does  not  conftitute  the  relation  of  mader  and  fervant  between  fuch  pa. 
rifhioner  and  the  pauper  fo  as  to  enable  the  latter  to  gain  a  fettlement  as  by  hiring 
and  (ervice.  Neither  does  fuch  relation  arifc  by  implication  from  a  continuance  of 
fervices  by  the  pauper  to  the  parifhioner;  living  wirh  him  as  before,  after  the  parffli 
had  refufed  any  longer  to  continue  the  parochial  allowance;  and  the  pauper,  who 
was  a  Greenwich  pcnGoner,  going  there  twice  a  year  without  afking  or  receiving  the 
leave  of  the  parifhioner  j  the  latter^  however,  not  rcfufmg  leave  when  informed  of  ihc 
other's  going. 

{a)  I  was  not  in  court  when  the  cafe  was  called  on  |    but  I  col^ 
Icdcd  afterwards  the  fubflancc  of  what  pdiTed. 
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fjik;  which  order  was  confirmed  by  the  Stfifions  on  appeal^ 
iubje£t  to  the  opinion  of  this  Court  on  the  following  cafe ; 

The  pauper  H,  Sauniersy  a  Greenwich  penfioncr,  fettled  in 
die  pariOi  of  Redgrave,  came  there  in  the  year  i8ci,   difabled 
by  the  lofs  of  a  leg.     On  the  5th  of  March  in  that  year  the 
parifli  officers  of  Redgrave  agreed  verbally  with  Robert  Crowe  of 
RichinghaU  Inferior y  limc-burncr,  that  //.  Saunders  fliould  live 
with  him  till  the  8th  of  November  following,   and  do  for  him 
whatever  he  fet  him  about.     The  parifli  of  Redgrave  agreed  to 
pay  Crowe  2x.  6d.  per  week,  and  Crowe  to  find  board,  lodgings 
and  wafliing  for  Saunders,     Under  thefe  terms  Saunders  lived 
with  Crowe  till  Chrijlmas  following,  when  Crowe  went  with 
Saunders  to  the  parifh  officers  of  Redgrave^  and  refufed  to  keep 
him  any  longer  unlcfs  they  would  increafe  the  allowance.  They 
confented  to  increafe  it  to  4^.  per  week ;  and  Crowe  thereupon 
aj;reed  to  take  Saunders  again  till  the  Eajier  following.     Saun-^ 
ders  returned  and  Raid  accordingly  in  the  fame  manner.     At 
Enficr  the  parifli  of  Redgrave  refufed  to  continue  Saunders  upon 
an  allowance,  and  thereupon  Crowe  fcnt  him  home  to  Redgrave^ 
whence  he  returned  to  Crowe  /   and,  without  any  new  exprefs 
agreement,  continued  to  live  with  him  in  the  fame  manner  as 
before  until  OBober  15th,  1804,  when  he  ceafed  to  live  with 
Crowe  on  account  of  his  marrying.     During   the  time  ,that 
Saunders  lived  under   the  firft  agreement  with  the  officers  of 
Redgrave  he  att«-mpted  to  abfcnt  himfelf  from  Crowe  to  make 
holiday ;  but  Crowe  rold  him  he  was  his  fcrvant  by  the  agree- 
ment with  the  parifli,  and  that  he  could  not  go  without  his 
leave,  which  howcVcr  he  did.     He  went  twice  in  the  year  to 
London  to  get  his  penfion  from  Greenwich  Hofpital,  and  wa$ 
ahfcnt  about  two  or  three  weeks  at  a  time.     He  ufed  to  tell 
Crowe  when  he  was  going ;  but  he  did  not  afk  leave,  nor  did 
Crewe  refufe.     During  the   whole  time  Saunders  lived   with 
Crowe  he  was  employed  by  him  in  chopping  chalk.     He  did 
no  work  for  any  other  perfon.     He  flept  in  the  pariQi  of  Rich' 
inghall   Inferior^   and    received  now  and   then   fixpence  from 
Crowe  when  he  did  little  jobs  for  him  on  Sundays  ;  and  has 
done  nothing  fince  to  gain  a  fettlement.     While  Saunders  was 
with  Crowe f  after  th^  parifli  officers  of  Redgrave  had  refufed 
to  continue  the  allowance,  he  received  from  them,  on  his  ap- 
plication for  relief>  at  one  time  half-a- guinea^  and  at  another 
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IialF-a-CTOwn ;  and  once  the  pariOi  officers  of  Redgrave  took 
for  themfehcs  his  penGon  from  Greennmcb  Hofpttal.  The  Sef- 
fions,  bcfides  confirming  the  order  of  removal,  ordered  the  ap- 
pellants to  pay  to  the  refpondents  the  common  cofts  of  forty 
(hillingSi  confidering  the  ftatute  of  the  8th  and  pth  IF.  3. 
imperative  on  them  in  that  refped. 

^Frere^  in  fupport  of  the  order  of  Seflions,propofed  to  confi- 
derj  ift»  if  the  relation  of  mafter  and  fervant  exiftcd  between 
the  pauper  and  Crowe  \  idly,  if  the  pauper's  abfcnting  himfclf 
during  the  fervice  prevented  the  fettlemcnt ;  3dly,  if  the  ma* 
giftrates  were  obliged  to  give  cofts.  Upon  the  latter  the  Couit 
gave  no  opinion  ;  and  upon  the  firft,  finding  the  opinion  of  the 
Court  Ilrongly  againft  him,  as  to  the  agreement  between  the 
parilh  officers  and  Crowes  he  relied  principally  upon  the  fervice 
of  the  pauper  with  Crowe,  from  whence  a  general  hiring  was 
to  be  implied,  after  the  pariih  officers  had  ceafed  to  pay  Crowe* 
But 

7Zr  Court  (Lord  Ellenborougb  C.  J.  abfent)  were  clearly  of 
opinion  that  no  fettlement  was  gained.  The  relation  of  mafter 
and  fervant  never  exifted  between  Saunders  and  Crowe.  The 
former  was  placed  with  Crowe  by  the  parifli  officers  as  a  pau- 
per, to  be  maintained  by  him  \  and  the  parifli  officers  had  no 
authority  to  hire  Saunders  out  to  the  other.  And  after  the 
parifli  allowance  for  Saunders  was  withdrawn  from  Crowe,  the 
latter  permitted'  Saunders  to  live  with  him  out  of  charity,  with- 
out any  contradl  as  between  mafter  and  fervant. 

Alder/on^  who  was  to  have  argued  againft  the  orders^  was  not 
heard. 

Orders  quaflicd. 


IN  THt  FORTT^SIXTH  YfiAR  OF  GEORGE  III.  sjtf 

1 8o<5. 


Ex  parte  Gitu  f'"*'-^j' 

ipSPIN^SSE  moved  ycfterday  for  a  writ  bf  habeas  corpus  Where,  upon 
to  bring  up  ihjs  pcrfon,  an   apprentice,   who  had  bound  ^  habeas  cor^ 

himfclf  at  the  age  of  1 8  years  to  fcrve  tiil  25,  and  who,  after  he  „^,  ^^^^  ^^^ 
Was  21  years  of  age,  had  been  committed  to  the  houfe  of  cor-  of  an  appren« 
region  upon  a  conviQion  befi-re  two  magiflrates,  founded  on  tice.thckccp- 

the  ftat.  20  Gito.  2.  c,  \\p  at  the  fult  of  his  mafter,  for  a  mifde-  of^oV^^^^^^^ 
mranor  in  abfenting  himfelf  from  his  fervice  ;  Gill  having  in    returne  U 
Cfted  before  the  magiftrates  that  the  indentures  which   had  with  the  body 
been  executed  by  him  when  an  infant,  were  not  binding  upon  ^*  the  pdrtjf, 
him  after  he  came  of  age,  but  that  he  might  elect  to  avoid  vidttonofhioi 
them,  as  he  had  done,  before  the  oiFencc  alleged.    And  he  cited  by  two  ma- 
the  cafe  Ex  parte  Davis  [a)^  as  in  point.     And  now  the  return  giftraies  on 
to  the  writ  made  by  the  keeper  of  the  houfe.  of  corredion  was    qQ^  ' 
produced;    which  fet  forth  a  regular  con  viftion  of  this  party  fora'mifde- 
under  the  ftatute  for  a'mifdemeanor  in  abfenting  himfelf  from  meanor  inab- 
his  mailer's  fervice  and  rcfufing  to  obey  him,  wherein  nothing  ?JJ?'"^  ***"*" 
appeared  of  the  objedlion  ariGng  from  the  age  of  the  party,  prentiee  from 
Whereupon,  after  hearing  Ufpimjfe  on  his  behalf j  his  maftcr's 

The  Court  faid  that  they  could  do  no  otherwife  than  remand  ^^^'^'cc  *  ''  >^ 
the  party ;  for  it  appeared  by  the  return  that  he  was  committed  flicw'by  affi- 
in  execution  upon  a  regular  cpnvifiion  \   and  that  however  the  davit  that  the 
circumftances  now  laid  before  the  Court  by  affidavit  might,  if  ^^^^^ 
well  founded,  be  matter  of  defence  •  againft.  the  charge  before  £-^j£  ^^^^  ^* 
the  magiftrates,  they  could  not  be  examined  by  the  Court  now.  infuntt^iKX^^ 
That  if  the  defence  had  been  properly  made  before  the  magif*  till  25,  and 
tratcs,  and  they  had  difregarded  it,  the  party  had  a  remedy  ^^^^^'^^•J'  ^ 
againft  them  ;  but  that  this  Court  had  no  authority  to  direii  he  ele£led  to 

that  the  apprentice  fliould  be  difcharged  from  his  indeotures  ;  s^^id  the  in* 

dentures,  af- 
ter which  the 
ofFcDce  imputed  had  been  committed ;  for  this  was  proper  tnatter  to  be  (hewn  to  1  he 
magiftrates  below  ;  who,  if  the  matter  fhewn  to  them  were  true,  a£led  ac  their  own 
peril  in  committing  the  party  ;  but  this  Court  have  no  powder  to  dlfcharflre  an  ap* 
prentice  from  his  indentures  ;  and  are  bound  by  th<*  return  of  a  repfulat  conviction,,  * 
where  theobjeCkion  does  not  appear  on  the  face  of  the  return,  to  remand  the  party. 

•L377] 

Vot.  VII.  X  '  and 
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i8otf.        and  that  there  was  a  mlftake  In  that  refpeft  in  the  report  of 
'        Davi/$  cafe ;  the  judgment  of  the  Court  there  being  that  the 
Ex  parte     apprentice  (hould  be  difcharged  out  of  the  cuflody  of  her 
mafter,  in  whoTe  cuftody  ihe  was  when  brought  up  before  the 
Court. 

The  party  was  remanded. 


Gill. 


•  ^^  

WeJnefJay^  The  KiNG  again/l  The  Inhabitants  of  Binegar. 

An  order  of  CS^  ^^^  ;appeal  by  the  parifli  officers  of  Binegar^  in  the  eountf 
reiDOTal  of  of  Somerfet^  againft  an  order  of  two  juftices  for  the  re* 

^-  ^^^^'g  moval  of  Elixabitb  Savage,  othcrwife  Walters^  by  the  name  of 
upon  thiexa-  Elizabeth  ff^alterSt  fingle  woman*  from  the  parifli  of  JUid/otmr 
mituiiionofihi  Norton^  in  the  faid  county,  to  the  parifli  of  Binegar^  the  order 
jw7<r,  adjudg-  of  removal  was  affirmed  by  the  Seflions,  fubjcft  to  the  opinion 
k^eh  came       ^^  ^^^^  Court  on  the  following  cafe : 

into  the  pa-  On  the  15th  of  jtfril  1 7939  by  an  order  of  two  juftices  made 
tiihofK.  and  ^n  the  complaint  of  the  parifli  officers  of  Ki/merjibn,  it  was 
become  complained  and  adjudged  in  the  following  words,  viz.  "That 

chargeable  to  J^if^  Savage,  labourer,  and  Betty  bis  nvi/e  (the  faid  Betty  being 
it,  and  vfert    the  pauper  above  removed),  lately  came  and  intruded  them- 

Uft  legally       (^|y^j  jj^^q  ^he  faid  parifli  of  Kilmer/don,  endeavouring  there  to 

fettled  m  Af.,   _    ,  .  •  i_.  .         e  1  .     . 

it  good  upon  fettle  as  inhabitants  thereof,  contrary  to  law,  not  having  anj 

the  face  of  it,  way  acquired  a  legal  fettlement  therein,  and  are  likely  to  be* 
and  condu-  come  chargeable*  thereto,  we  do, upon  due  examination,  adjudge 
pariih  of  Mi  (^^  ^^^^  complaint  and  premifes  to  be  true :  and  we  do  fur- 
as  to  the  mar-  ther,  upon  the  examination  oftheftad  Betty ^  the  nvife  oftheJaU 
rjage  and  fet-  j^^  Savage,  taken  upon  her  oath,  adjudge  that  the  fai'd  John 
the  huiband  Savage,  and  Betty  his  wife,  were  laft  legally  fettled  tn  the  faid 
lind  wife ;  fo  parifli  of  Midfomer  Norton/*  And  the  faid  Betty  was  remored 
that  upon  a  f^m  Kilmer/don  to  Midfomer  NorUn  s  but  againft  this  order  of 
TcmovaTof  wn*<>^8d  there  was  no  appeal.  On  the  aoth  of  July  1799,  by 
the  w^e,  de-  another  order  of  two  juftices,  made  on  the  complaint  of  the 
fcribiog  her  parifli  officers  of  Wellow,  in  the  faid  county,  it  was  complained 
^^^'S  *^  adjudged  in  the  following  words ;  viz.  «  That  Elizaktt 
Jf.  to  B>,  M.  Savage  (being  the  faid  pauper)  lately  came  to  inhabit  in  the 
cannot  fliew 
in  evidence  that  the  marriage  was  null  and  void. 

•[378]  W 
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itii  parifli  of  JTeliew^  contrary  to  law,  not  having  any  u^ays        i9o6. 
gained  a  legal  fetclement  there,  &c.  j  and  that  the  faid  Edza^       — 
iftb  Savage  is  aaually  become  chargeable  to  the  faid  parifh  of    ^^^J^^^ 
Wellcwi  we  the  faid  jufticcs,  upon  due  examination  of  the    The  Inhabi* 
faid  complaint  and  prcmifes,  and  alfo  upon  the  examination  of      tawts  of 
the  faid  Elizabeth  Savage^  upon  her  oath  before  us,  anfd  upon  due    B*"  ^o  a  t. 
eonfideration  by  us  bad  in  the  premifes,  do  adjudge  the  fame 
complaint  and  premifes  to  be  true  t  and  we  do  likewife  adjudge 
that  the  faid  la(l  hwful  fcttlement  of  her  the  faid  Elizabeth 
Savage  18  in  the  faid  parifli  of  Midfomer  Norten.*'     And  flic  was 
therefore  removed  from   Welhnv  to  Midfomer  iJortoti.     And 
againft  this  order  likewife  there  was  no  appeal.     At  Ladf^ay 
1803  the  faid  Elizabetb  hired  hcrfclf  for  a  year,  at  the  wages  of 
four  guineas,  as  a  dairy  maid,  to  J.  Brooks  of  Binegar,  and 
ferved  with  htm  in  that  parifli  for  16  months.     The  faid  John 
Savage  is  ftiil  living.     After  EUtabetb  left  the  fervice  of  Brooks 
ihe  returned  to  Midfomer  Not^an^  and  became  chargeable  to  that 
parifli.     In  Afay  laft  John  Savage  was  committed  to  the  houfe       t  379  1 
of  corre£lion  for  having  run  away  and  left  the  faid  Elizabeth^ 
therein  caUed  hit  wife,  fo  chargeable,  until  the  next  quarter 
feflxons  held  for  the  faid  county  in  July  laft,  when  the  charge 
in  the  faid  commitment  being  duly  proved  to  the  SeiBons,  upoa 
oath,  in  the  prefence  of  the  faid  John  Savage,  to  be  true,  the 
Court  adjudged  Savage  to  be  a  rogue  and  vagabond,  and  a  male 
upwards  of  la  years  of  age,  and  ordered  him  to  be  detained  in 
the  houfe  of  correflion  for  three  days,  and  that  before  he  wai 
diicharged  from  thence  he  (hould  be  fent  to  be  employed  in  his 
majefty's  fervice  by  land  in  his  majefty's  40th  regiment  of  foot* 
But  y^n  Savage  had  never  contributed  to  the  maintenance  o€ 
the  faid  Elizabeth.    The  refpondents  produced  evidence  to  the 
Court  that  a  marriage  folemnised  between  the  faid  y$hn  Savaga 
and  the  faid  Elizabeth^  before  either  of  the  faid  orders  of  re- 
moval were  made,  was  a  nullity,  and  the  nullity  of  fuch  mar« 
riage  was  not  di(]puted« 

The  queftion  for  the  opinion  of  the  Court  was,  whether  or 
not  the  refpondents  were  eftopped  either  by  the  former  orders 
of  removal*  or  by  the  adjudication  of  the  fatd  John  Savage  to 
be  a  vagrant,  for  running  away  and  leaving  the  faid  Bstty^  whc 
is  in  fttch  adjudication  conGdered  as  his  vnfe,  from  giving  any^ 
tridcnce  whateTer  to  prove  the  faid  marriage  a  nullity. 

X  a  Garrvm 
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1 8otf,  Garr§w  and  Toeing  in  fiipport  of  the  order  of  feffions.   The 

——        fecond  order  which  removes  EJIzaieib  St^age,  treating  her  as  a 

^a^     fingle  woman,  may  be  laid  out  of  the  cafe  j  for  it  docs  rot  nc- 

The  Inhabi-    ^^^^^^^J  upon  the  face  of  the  order  include  the  judgment  of 

Unts  of       the  juftices  upon  the  queftion  of  the  marriage,  and  non  conftat 

.BiNBGAR.     that  it  was  in  iffue  before  them.     And  as  to  the  order  of  ri- 

grancy,  it  is  a  mere  ex  parte  proceeding,  and  cannot  conclude 

[  380  ]  thefadl  of  marriage.  The  queftion  then  reverts  to  the  validity 
of  the  firft  order  of  removal ;  for  if  that  be  bad  upon  the  £ace  of 
•k/it  cannot  conclude  the  parifii;  as  it  muft  be  admitted  that 
it  would  if  good,  according  to  Rex  v.  Silchefler{a)t  and  Rex  v. 
Rudgely  (>)«  Now  here  the  order  was  illegal  on  the  fiace  of  it; 
I  ft,  becaufe  k  ts  a  removal  of  the  huft>and  and  wife,  ftated  to 
be  made  upon  the  examination  of  the  wife  only,  who  can  only 
know  the  i^fk  of  her  hufbandV  fettlement  by  hearfay  from  him. 
([Lord  ElUnbanugb  C.  J.  That  does  not  follow.  She  may 
know  the  faA  as  well  as  any  other  witnefs.]  2dly,  It  does  not 
appear  that  the  parties  ordered  to  be  removed  were  within  the 
}urifdi£lion  of  the  removing  magiftratea,  without  which  they 
had  no  jurifdidion.  It  is  only  ftated  that  the  paupers  laielj 
came  iato  the  parifli  of  Kilmerfdon^  not  that  they  were  then  in 
the  pariib^  at  the  time  of  the  order  made.  [Lord  Ellmh- 
rough  C.  J.  Tht  order  ftates,  and  the  magiftrates  adjudge  it  to 
be  true,  that  the  paupers  an  likely  to  become  chargeable  to  the  pa* 
ri(h,  which  could  not  be  if  they  were  not  in  the  parifli  at  the 
«  time.]    3dly,  There  is  no  adjudication  of  a  prefent  fettlement ; 

only  that  the  paupers  were  laft  legally  fettlod  in  Midfimer 
Norton.  [Lord  EUenborougb  faid,  that  it  referred  to  the  time 
of  the  complaint  made,  and  the  Court  could  not  intend  an  in^ 
termediate  fettlement  between  the  hearing  of  the  complaint 
and  the  ny^ing  the  order  of  removal.] 

Jhe  Court  aU  concurred  in  qualhiiig  the  order ;  confidering 
the  firft  order  of  removal  as  good  lipon  the  face  of  it,  and,  ac- 
cording to  Rex  V.  Silcbe/lerf  conclufive  upon  the  queftion  of  the 
maniagej.  which  was  involved  in  the  judgment  of  the  juftices. 

Orders  quaflied. 
Sir  F.  Gibbs*  and  Pell  were  to  hare  oppofed  die  ordersk 

{a)  Bmr.  S.  C.  55I.  (b)  8  Term  Rep.  620. 
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The  King  againjl  The  Inhabitants  of  BARMBY-iNrTHp  Wedtufday^ 

Marsh  (a).  A%7th. 

''l^WO  jufticcs,  by  an  order,  removed  J*  MaritndaUy  his  wife  Thercfideocc 
and  children,   by  name,  from  the  townfliip  of  Barmby-in*  of  anapprcn- 
the^MarJh,  in  th£  Eaft  Riding  of  the  county  of  Tork,  to  the  ""J^JjJer 
townChip  of  Selby^  in  the  Weft  Riding.     The  fe (lions  on  ap-   fn  a  different 
peal  reverfed  the  order,  fubjc£i  to  the  opinion  of  this  court  on  parifh  from 
the  following  cafi  :  *»'»^ ""n^^f  ill" 

The  pauper,  J,  Martindale,  was  bound  apprentice  by  inden-  „g(j  thouffh 
turc  dated  the  ift  of  jlpril  1794,  for  four  years,  to  J.  Brealby^  with  the  con- 
of  Hunjlet,  in  the  Weft  Riding,  who  was  the  maftcr  of  a  fmall  ^nt  of  the 
vcffel  trading  on  the  liver  Oufe,     The  pauper  flept  more  than  y^f^rjU-  j^ 
40  nights  during  fuch  apprenticeihip  at  Selby^  at  different  times,  the  appren- 
but  flept  the  laft  night  thereof  at  Barmbyrin-the-Mar/bf  at  his  ticeihip,  fo  as 
grandmother's,  in  which  latter  place  he  had  before  flept  more  ?\§**"    1"  * 
than  40  nights,  in  confequence  of  his  being  ill  pf  a  fever.     He  fu^)^  pariflu 
fo  went  to  Barmby-in-ihe-MarJb  with  the  confent  of  his  matter, 
who  received  him  again  as  his  apprentice,  and  he  never  flept 
there  except  as  above  ftated. 

Lambe,  in  fupport  of  the  order  of  feflions,  contended  that  the 
pauper  was  fettled  at  Barmby'tn-the^Marfiff  having  flept  for 
more  than  40  nights,  iifcluding  the  laft  day  of  his  apprentice-  ^ 

Oiip,  in  that  townfliip  with  the  confent  of  his  mafter.  And  the 
circumftance  of  his  going  to  his  grandmother  there  on  account 
of  jllnefs  cannot  vary  the  queftion  ;  for  the  apprenticefhip  ftill 
fubflfled  in  point  of  law,  and  all  the  cafes,  go  upoq  the  point  of  [  382  3 
the  mafter's  confent  to  the  rcfidence  ir^  any  place  for  40  days, 
which  is  here  cxprefsly  found.  The  cafe  of  the  King  v.  Titcb^ 
fdd[b]^  (which  had  beeii  mentioned  on  a  former  day  (r),  when 
this  cafe  was  firft  called  on,  as  deciding  againft  the  fettlement 
in  Barmbyy)  went  on  the  ground  of  the  indentures  having  been 
delivered  up,  and  thereby  virtually  cancelled  before  the  refi- 

(a)  I  was  not  'In  court  when  this  cafe  was  decided,  but  yas  fur*^ 
iiiibed  with  accurate  ioftrnftions  of  what  paffcd, 

{h)  Burr.  S.  C.  511. 

(0  Rtfi  V.  Sutt^ttf  s  T^^'i^C^*  ^57*  ^nit  adfo.  thpi  mentioned,  which 
vat  the  cafe  of  «  (errant. 


379 
tSo6. 

The  Kino 

agmnft 

The  Inhabi- 

Unts  of 

.BlNBGAR. 


[380] 


.  r- 


3'  a 


I 


CASES  IN  EASTER  TERM 

Garr9Vf  and  Toeing  in  fupport  of  the  order 
fecond  order  which  removes  EJizaieib  St^wr 
fingle  womaDi  may  be  laid  oat  of  the  caf 
cefiarily  upon  the  face  of  the  order  J^ 
the  juftices  upon  the  qtieftion  of  the;  '-" 
that  it  was  in  iflue  before  them, 
grancy,  it  is  a  mere  ex  parte  pr^' 
the  faa  of  marriage.     The  qu^  jj 
.of  the  firft  order  of  removal  \  '  /  .^ 
-k/  it  cannot  conclude  the  •■  \  '/ 
it  would  if  good,  accord  J ;  ;•  i;}^ 
Rudgily  (*).    Now  her -^i  j  ^^' 
lit,  becaufe  it  b  a  r  '  .  -  jj  ^ 
be  made  upon  the      i  .^  ^  ^% 
know  the  f a£^  of '; 
|[Lord  ElUrAwr  ^ 
know  the  faf 
appear  that 
jurifdidK' 
had  nc: 
came 
the 


\- 


> 


i 

f 


..  .liiood  of  an 

nppremicefliip.    But 

^iid mother  was  no  more  re* 

iiun  if  the  pauper  had  re6ded  in 


Order  of  feffions  quafhed. 
{a)  Bvrr.S.C.'jo'jx 


De&hons  againfi  Head. 

rpHIS  was  a  rule  calling  on  the  defendant  to  (hew  caofe  why 

*"   the  plea  filed  in  this  caufe  (hoold  not  be  quaflied,  ^nd  why 

fj^ti^     the  rule  to  reply  (hould  not  be  difcharged,  and  the  plaintifF  be 

^^^n      '^^  liberty  to  fign  judgment,  &c.    The  defendant  was  fned  by 

#*<^  nrric.  original  upon  a  bill  of  exchange,  of  which  he  was  acceptor,  and 

^y<cspl^  he  pleaded  in  abatement,  with  an  sSidavit  verifying  the  plea, 

^  ^^Tof     '^^  ^^nx,  of  an  addition  to  him  in  the  original  writ,  without  firft 

^jdditionto  craving  oyer  of  it. 

ib«  defendant  LamU  fliewed  ciofe,  and  obje&ed  that  if  the  plea  were  a 
^d"^th"ut *  °^%t  *«  pWntiff  might  have  figned  judgment  as  for  want  ol 
^ycr ;  the  cf- 

fca  is  to  prevent  fucb  a  plea  from  befog  pkaded  $  and  therefdre  if  pkadcd  the  Coon 
will  quaib  it. 

a  plea: 


K 
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^t  were  ill  pleaded,  he  might  hare  demurred  to  it ; 
wasji  novel  applicatioxij  which  the  Court  would 
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^ 
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\' 


Vi 


^%v 


^  -; 


^-^ 


.\ 


of  the  rule,  faid  that  the  plaintiff  having 

^re  might  have  been  a  difficultjr  in  fign«» 

of  a  plea :  but  that  the  defendant 

*  writj  the  court  ought  not  to  re* 

-.  123.  Pleader.  P.  a.  it  is  faid, 

i  in  abatement  of  the  writ  be* 

Abatement.  H.  i.,  Fonder^ 

'\  are  to  the  fame  etkO: ; 

"'s  on  the  fubjed,  ^re 

'^lUffJerSf  I  vol.  318. 

.ay  no  advantage  can 

.,  or  of  a  variance  between 

Wirt  having  come  to  a  refolution 

.ot  to  grant  oyer  of  the  original  writ 

ueen  ufed  for  the  mere  purpofe  of  delajr. 

.4it  may  either  demur,  as  in  fome  of  the  former 

^gn  judgment  as  for  want  of  a  plea,  as  in  Murray 

^Mart  (J)  and  Gray  v.  Sidneff{i) ;  or  move  to  quafh  the 

plea,  as  viras  done  in  Wallaee  v.  The  Ducbefs  of  Cumberland  {/), 

10  an  analogous  cafe,  where  the  defendant,  after  craving  oyer 

of  a  deed,  fet  it  out  defedively. 

Lord  Ellbnborotjgh  C.  J.  (after  confulting  with  the  other 
Jadges)  faid  that  the  embarraflment  of  the  cafe  afbfe  from  the 
prior  decifion  of  the  Court  not  to  grant  oyer  jof  the  original 
writ ;  after  which  it  feemed  incongruous  to  rejeft  a  plea  for 
want  of  fuch  oyerj  and  that,  if  the  former  decifion  had  been 
to  he  confidered  now  for  the  firft  time,  he  did  not  think  he 
ihould  have  concurred  in  it :  but  having  been  aAed  upon  fo 
long,  it  was  now  too  late  to  overturn  it*  The  e£fe£l,  however^ 
of  the  different  decifions  was  to  prevent  fuch  a  plea  from  being 
pleaded  i  and  therefore  the  Court  made  the 

Rttle'abfolttte* 


W  a  WUf.  81. 

t^)  3  Bof.  bf  Pull.  395, 


W  lb.  39^;.  (c)  Dongl  say. 

(0  I  Bof.  1^  Puff,  645. 
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J  So6,       denee  with  the  paupef^s  father  on  account  of  illnefa.    Bot  he 

■'♦      relied  on  Rex  t»  Charles  (a),  where  the  apprentice,  having  be* 

The  Kino  ^come  a  cripple,  was  put  by  his  mafter  to  lire  at  hit  grand* 

Th**^?nhabi-   "*^^'*^^*>  *^    '•'^  ^^-  *  wpck,  in  another  parifli,  where  here. 

tantsof       MtA  the  Ull  40  days;  by  which  reQdence  he  was  deemed  to 

BARMBY-iN-  be  fettled  there.     Afton  J.  faid,  that  that  could  not  be  deemed 

Tfia-MAasH.  a  cafual  or  accidental  refidence,  and  therefore  diftinguiihed  it 

from  cafes  of  that  fort.     And  this  is  no  more  a  cafual  refidence 
than  that  was. 

Toppings  contri.1  was  (lopped. 

The  CQurt  were  all  of  opinion  that  the  refidence  of  the  pan* 
per  in  Barmhywin^be-Mar/ht  being  on  account  of  his  illoefs, 
was  not  a  refidence  as  an  apprentice:  and  that  ^e  ftatuie  3  }F, 
r*  1 1*  which  dire£is  that  if  any  perfon  (hall  be  bound  an  apprco- 
.  cice  and  inhabit  in  any  parifh,  fuch  binding  and  inhaUtatian  (hall 
be  a.ijudged  a  good  fettlement,  &c.  muft  be  anderAood  of  an 
inhabitation  referable  in  fome  way  to  the  appremicefliip.  But 
that  the  refidence  here  with  the  grandmother  was  no  more  re- 
r  ^g^  ^  fernble  to  the  apprenticefhip,  than  if  the  pauper  had  reSded  in 
a  hoTpital  or  prifon. 

Order  of  feffions  qiufiied. 

{a)  Bvrr.S.C.'jO'j* 


f^i^ 


M^ffof.  De&hons  arainJl  Head. 

A$  Hv  the  npHIS  was  a  rule  calling  on  the  defendant  to  (hew  caofe  why 
pridiceofthe  ^  the  plea  filed  in  this  caufe  (hoold  not  be  quafhed,  ^nd  why 
^  ill*'^ot  r  nt  ^^^^'^'^  ^®  '^P'y  'hould  not  be  difcharged,  and  the  plaintiff  be 
over  of  an  ^t  liberty  to  fign  judgment,  &c.  The  defendant  was  foed  by 
Original  writ,  original  upon  a  bill  of  exchange,  of  which  he  was  acceptor,  and 
and  yet  a  plea  jj^  pleaded  in  abatement,  with  an  affidavit  verifying  the  pka, 
for  want  of  '^^  ^^"^  ^^^°  addition  to  him  in  the  original  writ,  without  firft 
an  addition  to  craving  oyer  of  it. 

the  defendant  XamAr  fliewed  caufe,  and  obje&ed  that  if  the  plea  were  a 
Ud"^th"ut '  nullity,  the  plaintiff  might  have  figned  judgment  as  for  want  of 

oyer ;  the  cf- 

fea  IS  to  prevent  fuch  a  plea  from  befog  pleaded  $  and  therefore  if  pleaded  the  Court 
will  quaib  it. 

a  pica: 
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1  plea :  or  if  it  were  ill  pleaded,  he  might  have  demurred  to  it : 
but  t&is  he  faid  wa&a  novel  applieation,  which  the  Goort  would 
not  entertain. 

Comyftf  in  fupport  of  the  rule,  faid  that  the  plaintiff  having 
i)een  ruled  to  reply,  there  might  have  been  a  difficulty  in  fign* 
ing  judgment  as  for  want  of  a  plea :  but  that  the  defendant 
not  having  craved  oyer  of  the  writ,  the  court  ought  not  to  re- 
ceive the  plea.  In  5  Com*  Dig.  123.  Pleader*  P.  2.  it  is  faid, 
that  <<  the  defendant  (hall  not  plead  in  abatement  of  the  writ  be- 
fore oyer  of  it ;  and  i  Com*  Dig.  42.  Abatement.  H.  i.,  Famder^ 
plank  V.  Batihts  (a),  and  Hole  v.  Finch  (3),  are  to  the  fame  tSStGt ; 
which,  together  with  all  the  other  cafes  on  the  fubjeA,  ^re 
colleded  in  Mr.  Serjt.  William*^  ed.  of  Saunders^  i  vol.  3 1 8» 
n.  3*  the  refult  of  which  is,  that  at  this  day  no  advantage  can 
be  taken  either  of  a  dcfe£live  original,  or  of  a  variance  between 
it  and  the  declaration ;  this  Court  having  come  to  a  refolution 
in  Boats  v.  Edwards  (r),  not  to  grant  oyer  of  the  original  writ 
in  future,  it  having  been  ufed  for  the  mere  purpofe  of  delaf • 
Then  the  plaintiflF  may  either  demur,  as  in  fome  of  the  former 
cafes,  or  fign  judgment  as  for  want  of  a  plea,  as  in  Murray 
V.  HMari  (J)  and  Gray  v.  Sidneff{e) ;  or  move  to  quaih  the 
plea,  as  was  done  in  Wallaet  v.  The  Duchefs  of  Cumherland  (f)^ 
in  an  analogous  cafe,  where  the  defendant^  after  craving  oyer 
of  a  deed,  fet  it  out  defectively. 

Lord  Ellemborough  C.  J.  (after  confuldng  with  the  other 
Jadges)  faid  that  the  embarraffment  of  the  cafe  afbfe  from  the 
prior  decifion  of  the  Court  not  to  grant  oyer  jof  the  original 
writ ;  after  which  it  feemed  incongruous  to  rejed  a  plea  for 
want  of  fttch  oyer}  and  that,  if  the  former  decifion  had  been 
to  be  confidered  now  for  the  firft  time,  he  did  not  think  he 
Ihonld  have  concurred  in  it :  but  having  been  aAed  upon  fo 
long,  it  was  now  too  late  to  overturn  it»  The  e£fe£l,  however^ 
of  the  different  decifions  was  to  prevent  fuch  a  plea  from  being 
pleaded ;  and  therefore  the  Court  made  the 

Rule'abfolnte* 


C3843 


(a)  %  WUf.  8|. 

W)  3  Bof.  &  Pull.  395. 

(/)  ^TermR^fiTu 


W  lb.  39  >  (c)  Dougltvj. 

W  I  Bof.  ifPtdl,6j^5. 


3C  4 


pS  CASES  IN  EASTER  TERM 

iSo6, 


I^t^y.f  Parker  azain/i  Gordon. 

Moy  i6ih.  P     -^ 

Whether  or  TN  an  aAion  by  the  indor&c  of  an  inland  bill  of  exchange 

iini  the  faft  -*'  againft  the  drawer,  which  was  tried  before  Lor<<  Eihftbsrcitgh 

rJ^terluo^th  ^'  ^'  *'  ^*^^  ^^^  '^^""^^  *"  ^^™'  **  appeared  that  the  bill  had 
poft .office  ''^^^  accepted  by  the  drawee,  payable  at  Davifon  and  Corn- 
containing  pany'Sy  who  were  his  bankers  in  London.  -  That  on  the  day 
notice  of  the  when  it  became  due  it  wasprefented  for  payment  by  a  notary's 
a'b'll"t*" th  ^^^^^  *f  ^^^  banker's  fliop,  but  not  till  puft  fix  o'clock  in  the 
dawer,  to  evening,  after  the  i|fual  banking  hours,  when  the  Chop  was  (hot 
whom  it  wag  and  the  clerks  gone  away.  And  the  only  proof  of  notice  to 
^dirctted.  be  ^^^  drawer  of  this  diflioiiour  was  by  (hewing  that  a  letter  di- 
ofitfelf  fuffi-  .-i-u-  •  I. 
cient  evidence  'Ctied  to    im,  containing  fuch  notice,  was  put  into  the  rcceir- 

to  be  left  to  ing  pod-office  in  Inner  Temple  Lane.     Bat  his  lordihip  was  of 

fuch"* notice*^'  ppinion,  that  the  holder  of  the   bill,  by  taking  this  fp^cial  ac- 

reached  the  c?ptancc  for  payment  of  it  at  the  acceptor!s  banker^s,  bound 

drawer:  at  himfclf  to  prefent  it  for  payment  at  the  ufual  banking  hours 

K-iTk*'^'  *^*  there:  and' not  having  done  fo,  there  was  no  evidence  of  the 

cepted  pay-  '**'''*  having  been  prcfcnicd  for  payment  to  the  acceptor,  and 

able  at  A.*%  difhonoured.     Bur  f^ippofing  that  were  otherwife,  yet  that  the 

who  I's  the  mere  putting  of  the  letter  into  the  poft  office,  without  further 

•ccep  or  8  evidence  that  it  reached  the  hands  of  the  drawer,  was  not  fuffi- 
baniLerf  the 

party  taking  cient  proof  of  notice  of  the  difhonour ;  and  therefore  he  non- 
such fpeciai  fuited  the  plaintiff. 

'^"P^*"^?»  Marryat  now  moved  to  fet  afide  the  nonfuit ;  and  as  to  ihe 

not  bound  to  fofficiency  of  the  notice  to  the  drawer  of  the  dilhonour«  he  cited 

do,  thereby  Sanderfon  v.  Judg*  (a),  where  the  putting  *  abetter  to  the  indorfer 

inapUedly  j^^j^  ^^e  poft-office,  informing  him  of  the  di(bonour  of  the  note 

fwt^it  for^*^  '  ''y  ^'^  maker,  was  holden  fufficient  to  charge  the  indodcr. 

payment  [And  on  the  authority  of  this  cafe,  which  had  not  been  men« 

T     within  the  tjoned  at  the  trial,  Lord  ElUnborough  C.  J.  faid,  he  faw  no  ob- 

ho'urs  at°the^  jeftion  to  granting  a  rule  to  fliew  caufe.     But  this  became  un- 

place  where  necefiary  by  the  opinion  of  the  Court  on  the  other  point.]   On 

It  is  made  ^                                   '        ' 

payable ;  and  if  he  prefeot  it  ^fter  fuch  hours,  without  eifcd,  it  is  no  evident  of 

the  diflionour  of  the  biU>  fo  as  t^  charge  the  drawer. 

•C3863 

(u)  2  H.  Blac,  509. 

the 
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tic  other  ground  he  contendedi  that  whether  the  bill  were  ae-        l8o6, 
^cpted  payable  at  a  banking  houfe  (which  however  did  not  ap-         -—    ' 
pear  upon  the  face  of  it;  for  Davifon  and  Co.  were  not  dated      Bakker 
\Q  be  bankers  on  the  face  of  the  bill),  or  at  any  other  place,      Gokdom. 
could  not  alter  the  ge«eral  law  r^fpe£ling  the  time  for  making 
a  demand  of  payment;  which  might  be  done  at  any  reafonable' 
hour  of  the  day,  without  reference  to  what  are  called  banking 
hours,  of  which  the  law  could  not  take  notice ;  it  being  a  mat- 
ter depending  altogether  on  the  perfonal  convenience  of  dif- 
ferent bankers ;  thofe  in  the  city  keeping  their  houfes  open  for 
payments  till  five  o-'.lock,  and  thofe  at  the  weft  end  of  the 
town  till  fix  in  the  eyenin  ^.     And  in  l^eftle^  v.  Mills  (<i),  the 
Court  faid  they  could  not  take  notice  of  what  were  called 
banking  hours ;  but  feemed  to  confider  that  if  a  demand  were 
made  at  any  reafonable  time  pf  the  day,  it  voiild  be  fufiicicnt : 
this  therefore  was  a  queitipn  for  this  jury  to  have  decided. 

Lord  Ellenbokough  C.  J.  There  was  no  difpute  ;|bout 
the  fa£ls  at  the  trial ;  and  then  I  cpnceive  that  whether  the  de- 
mand were  made  within  due  time  or  not  is  a  quedion  of  law. 
7he  queflion  is  now  brought  to  this,  whether  the  bill  were  difiio- 
noured  ?  The  perfon  on  whom  it  was  drawn  accepted  it,  pay-  [  387  ] 
able  at  Davifon  and  Company's,  who  were  his  bankers  ;  which 
was  done  for  the  purpofe  of  facilitating  the  payment  of  it : 
and  if  it  were  refufed  payment  there  on  due  prefentation,  it 
would  be  a  fufHcient  diflionour  of  the  bill  whereon  to  charge 
the  drawer.  But  if  a  party  choofe  to  take  an  acceptance  pay- 
able at  an  appointed  place,  it  is  to  be  prcfumed  that  he  will 
inform  himfelf  of  the  proper  time  for  receiving  payment  at  fuch 
place,  and  he  muft  apply  accoidingly :  and  if  by  going  there 
out  of  due  time  the  bill  be  not  paid,  it  is  his  own  fault,  and 
he  cannot  proceed  as  upon  a  diOionour  of  it ;  at  leaft  not  with* 
out  going  a  ftep  farther,  and  prefenting  it  for  payment  to  the 
party  himfelf:  otherwife  it  is  fiOiing  for  the  dlfhonour  of  a  bill 
made  payable  at  a  banker's,  to  prefcnt  it  there  for  payment  at 
a  time  when  it  is  knpwn  in  the  ufual  courfe  of  bufinefs  that  it 
cannot  be  paid. 
G&08E  J.  declared  himfelf  of  the  fame  opinion. 

(a)  ^TirmRipn  171. 

Lawkbmce  J. 
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i8o<.  Lawrence  J.  The  party  might  have  refofed  to  take  the  fpe- 

-— *^        cial  acceptance »  hut  if  he  chofe  to  take  the  acceptance  in  that 
Baakee      manner,  payable  at  the  banker'a,  does  he  not  agree  to  take  ic 
cloaiioH*     P^y^ble  at  the  nfoal  banking  hoars  I    If  this  were  a  fuffident 
demand  for  payment,  noperfon  would  be  fafein  lodging  money 
at  a  banker's  for  the  pnrpofe  of  anfwering  bills  made  payable 
there :  for  if  the  holder  might  apply  for  payment  at  any  time 
of  the  day,  by  making  his  application  at  an  nnufual  time,  it 
would  infure  the  diOiononr  jof  the  bill.     But  where  a  bill  is  ac- 
cepted in  this  manner,  it  muft  be  onderftood  by  all  parties  ooo* 
C  388  3      eemed,  that  it  is  to  be  prefented  for  payment  at  the  bankei^s 
within  the  ufual  hours  of  bufinefs  i  and  not  having  been  fo  pre- 
fenced  in  this  cafe,  there  was  no  evidence  of  the  diflioncnur  of 
it,  in  order  to  charge  the  drawer. 

Le  Blanc  J.  If  a  party  will  take  an  acceptance  in  thii 
manner,  payable  at  a  banker's,  he  muft  prefent  it  at  a  proper 
time,  according  to  the  known  method  of  condu&ing  the  bank- 
ing bufinefs;  otherwife  the  greateft  inconveniences  to  trade 
would  enfue. 

Rule  refilled  («)• 

(«}  Vide  £t/hp  v.  CUiij,  z  Sir.  \  195. 
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i8o6« 


The  KmO  agmnft  CrISF*  Saturday^ 

May  lyih. 

^HIS  WIS  a  conviAion  on  the  malt  ad,  i^tGeo.^.  ^•38./30.  A  conviaioa 
-*■   ftating.  "  that  this  ^ftb  of  May  18P5,  at  WcoJMdge,  in  ^n  the  malt 
the  count7  of  Stj^M^  R.  P.  officer  of  excife,  ezhibiteth  to  us  ^f^'w^o^/ 

dated  4th  of 
Jmu  i8o5f  ftatedthat  on  the  29th  of  Mifjf  1805,  ^'  ^'  informeth  us  (three  juilicet) 
that  at  the  time  of  committing  the  offence  after  mentioned,  the  defendant  was  a 
vmhUicr^  and  wittin  tbm  wionttt  now  lafifa/ff  viz.  on  12th  of  May  now  iafipaft,  at 
IT.  Sec.  did  wet  certain  gram  of  him  the  defendant,  then  and  there  making  into  maU 
in  a  certain  JIage  of  ^ratton^  &C. :  and  thereupon  afierwardi  on  the  4/i  ^f  June^  (no 
year  mentioned)  at  AK.  the  defendant  having  been  duly  fummoned,  now  here  afpean 
before  us,  &c.  and  having  heard  the  information  read,  is  afked,  &c.  and  thereupon  the 
defendant  demeii,  ftc  whereupon  we  do  now  here  proceed  to  examine,  &c,  and  09 
tie  day  and  year  la^  afonfaid^  at  IK.  &c»  7.  F.  o£Scer  of  excife.  now  here  comes  before 
usy  5cc.  and  dtfofetb^  &c  in  the  fremifes,  that  Yitfurveyed  the  maU-houfe  of  the  defenduni 
at  W.,  aforefaid,  on  the /Ad  lith  of  May  ^  and  found  a  floor  of  malt  in  operation  f  very 
wet,  &c.  and  the  defendant  is  nowhere  again  called  upon  by  us,  &c-  for  his  further 
defence^  but  no  other  evidence  is  now  here  produced,  &c.  whertabwi  it  it  adjudged^ 
(Hated  to  be  (igned  and  fcalcd  on  th«8  4th  of  June  1805.)     Held 

tft,  That  the  offcfnce  being  charged  to  be  co'nmitted  on  the  f  ath  of  May  now 
kft  pafit  the  antecedent  date  being  the  29th  oi  May  1805,  when  the  information 
was  exhibited,  and  the  convidlion  beine  dated  on  the  4th  o(  7tine  1805,  and  it  being 
alfo  allrgcd  that  the  offence  was  committed  within  three  months  now  lafi  pafi ;  it  doea 
appear  that  the  offence  was  committed  on  the  12th  of  May  1805,  and  not  in  }8o4« 
The  words  now  lafipajl  after  the  lithof  May,  refernng  to  the  day  of  the  month,  and 
not  to  the  month ;  and  therefore  the  information  was  in  time. 

2dly,  The  witnefs  fwearing  to  the  offence  being  committed  on  *^  ihefiud  nth  of 
JIfljr,"  fufficiently  refers  to  the  lath  of  May  1805,  the  day  charged  in  the  informa** 
tion,  fo  as  to  fhew  that  the  offence  was  committed  within  the  three  months :  For  it 
is  the  relation  of  the  evidence  6y  the  mag^ratet,  who  alfo  (late  that  the  witnefs  de* 
pofed  M  the  prcmifes. 

3diy,  By  the  ftatement  of  the  proceedings  in  the  convi^ion,  it  appears  to  have 
been  all  one  continuing  tranfadion,  from  the  appearance  of  the  defendant  after  the 
fammons  to  the  clofe  of  the  convidion.  And  this  appears,  both  from  the  antece- 
dent dates  of  May  i8o5«  and  the  date  of  the  convi£kion,  to  have  been  on  the  4th  of 
Jvm  1805,  becaufe  the  defendant  is  ftated  to  have  been  afterwards  (f.  e.  after  the 
information  exhibited)  fummoned,  and  to  have  appeared  on  the  ifh  ofjune^  and  the 
convi&ion  was  (igned  and  fealed  on  the  4th  of  June  1805*  ^^^  ^^  thereby  alfo  ap- 
pears, that  the  evidence  was  given  in  the  defendant's  prefence,  as  his  departure  pend* 
lag  the  continuance  of  the  tranfadion  will  not  be  prefumed.  And  it  thereby  alfo 
appears,  that  the  conviction  took  place  on  the  4th  of  June  180;. 

4thly,  The  witnefs  depofing  that  he  found  <'  a  floor  of  moH  in  operation,"  veij 
^tf  &c.  being  the  language  of  the  witnefs  and  intelligible  to  a  common  intent,  fuU 
ficicntly  proves  the  offence  charged  of  wetting  com  or  grain  making  into  maltt  in  ajtaito 
rfoperat^n, 

5thly,  Thewitneft,  an  excife  officer,  ftatin|r  in  language  appropriate  to  hia  era* 
ploymcnt,  that  htfurveytd  the  nudiJfoufi  of  the  defendant  on  the  12th  of  Aftfjr,  and 
there  found  a  floor  of  malt  in  operation,  &c  is  prima  facie  evidence  that  the  defend* 
ant  was  at  that  time  a  mait^fier  \  for  otherwlfe  it  could  not  properly  be  called  hismalu 
hiftt  not  WDold  the  officer  have  had  authority  to  furvey  it  %  as  by  the  excife  lawi  % 

Hn^  attft  enter  Ui  jaaU-bonfe  before  the  officer  €aii>r^  it* 
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i8o5«        R.  i^.  &c.  (three  jufttces  of  the  peace»)  an  information  and 

'  complaint ;  and  thereby  infonneth  us»  the  faid  ju(lices»  that 

The  ^*^<^     before  and  at  ^he  time  of  the  conunitting  of  the  oflcncc  hereafter 

Caiip.       mentioned,  one  St^e  ^^UP  ^^^  ^  maltfler  and  maker  o^  malt, 
yiz.  at  Wangford^  in  the  faid  county  of  Suffolk ;  and  fo  being 

C  390  3  there  fuch  maltfter  and  maker  of  malt,  he,  the  defendant,  mtb' 
in  tbret  months  now  laft  paft,  viz.  on  the  \1th  of  May  now  lafi 
fajl^  at  W.  did  wet,  &c.  certain  torn  and  grain  of  him  the  faid 
S.  C  then  and  there  making  into  malt  in  a  certain  (late  and 
ilage  of  operation^  viz.  while  the  faid  com  and  grain  fo  making 
into  malt  as  aforefaid  was  a  floor,  after  the  faid  corn  and  grain 
)iadbeen  taken  from  and  out  of  the  ciftcm  of  him  the  defend- 
ant, ufed  by  him  for  fteeping  the  faid  com  and  grain,  and  be* 
fore  the  end  of  twelve  days  from  the  time  when  the  faid  corn 
and  grain  had  been  fo  as  aforefaid  taken  from  and  out  of  the 
faid  ciftera  ;  contrary  to  the  form  of  the  ftatute,  &c.  whereby 
and  by  force  of  the  ilatutr,  &c.  he,  the  defendant,  hath  forfeited 
%OoL  And  thereupon  the  faid  R.  P.  who  profecuteth  as  afore« 
faid,  prayeth  judgment,  &c«  and  that  the  defendant  may  be 
fummoned  to  anfwer  the  premifes,  before  us,  &c.  and  that  he 
the  faid  R.  P.  may  have  one  moiety  of  the  faid  penalty  and  for- 
feiture. And  thereupon  afterwards^  to  wit^  on  the  4tb  tf  June^ 
«/  W.  &c.  the  defendant  having  been  prcvioufly  duly  fum- 
moned, &c.  to  appear  before  us  the  faid  juftices,  to  make  his 
defence  to  the  faid  information,  now  here  appears  before  us,  the 
laid  juftices,  in  his  proper  perfon  ;  and  having  heard  the  faid 
information  read  to  him>  he  is  afked  by  us,  the  faid  juftices, 
&c.  why  he  ihould  not  be  convi£^ed  of  the  premifes  charged 
upon  him  in  and  by  the  faid  information  ;  and  thereupon  he, 
the  defendant,  denieth  the  matters  contained  in  the  faid  infor- 
tnation,  and  faith  that  he  is  not  guilty  thereof  as  is  therein  al- 
leged :  whereupon  we  the  (aid  juftices,  do  ntfw  bere^  at  the  re- 
queft  of  the  faid  informer,  proceed  to  e^aipine  into  the  truth 
of  the  matters  contained  in  the  faid  information ;  and  here- 
upon on  i^e  day  a^  year  Jafi  aforefaid^  at  W^  &c.  yi.  B*  officer 
of  exoife,  and  W*  R*  offitor  of  excife,  on  the  part  of  the  faid 

C  391  j  informer  now  here  come  before  us,  the  juftices,  and  being  duly 
fwom,  &c.  depofe  and  fay  in  tbs  premifes  as  follows*  And  firft 
the  £ud  y.  F.  on  his  oath  faith  that  he  is  an  officer  of  ezcife. 
That  the  faid  defendant  is  a  mahflertd  Wangfard^  in  this  coantj. 
That  hci  with  the  (aid  W.  R.furveyd  tbe  n^lthn^^  of  tbe  ie^ 
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feildaht^  at  W%  aforefaid,  on  the  faid  lith  of  May^  and  found         <8o(J. 
a  floor  of  malt  in  operation  very  wet.     That  the  faid  floor  of  malt       — 
had  been  only  four  day6  out  of  the  ciftern.     That  the  faid  floor    '^^^  ^*?'® 
had  been  watered  fiUce  it  was  thrown  from  the  ciftern.     And       Crup. 
the  faid  W.  R.  upon  his  oath  faith,  that  he  furveyed  the  faii 
malt4}oufe  with  the  laft  whnefs  on  the  faid  1 2th  of  May^  and 
he  is  fure  that  the  faid  floof  of  malt  had  been  watered  fince  it  ^ 
was  thrown  from  the  ciftern.     That  it  had  been*  ont  of  the 
ciftern  only  four  days  on  the  faid  i  zch  of  May*     And  the  faid 
defendant  is  now  here  again  called  upon  by  us  the  faid  juftices 
for  his  further  defence  in  the  premifes ;  but  no  other  evidence 
is  now  here  produced  to  us,  &c.     Whereupon  aU  and  fingular 
the  premifes  being  feen,  &c.  it  appears  to  us  the  faid  juftices, 
that  the  defendant  is  guilty  of  the  premifes  charged  upon  him 
io  and  by  the  faid  information,  in  manner  and  form  a9  is  there- 
ht  alleged*     It  is  therefore  adjudged  by  us,  &c.  that  the  de- 
fendant be  conviQed,  &c.  of  the  faid  oflFence  charged  opon  him 
as  aforefaid,  according  to  the  form  of  the  ftatute,  &c.     And 
we  do  adjudge  that  the  defendant  hath  for  his  faid  offence  for* 
feited  looA  i&c.     In  witnefs  whereof,  we  the  faid  juftices,  to 
this  our  record  of  convi£tion  have  fet  our  hands  and  (eals  at  JV. 
aforefaid,  this  4  th  of  June  1805,"  &c. , 

Abbott  took  feveral  obje£Vions  to  this  convi£lion.  )  ft.  The 
irrfdtmation  does  not  exprefsly  (hew  the  ofllence  to  have  been  C  39^  ] 
committed  within  three  months  before.  The  information  is 
taken  on  the  29th  of  May  1805,  and  it  charges  an  offence  on 
the  12th  of  May  notb  ioft  pafiy  which  is  uncertain  and  bad ;  as 
it  may  either  refer  to  the  1 2th  day  laft  paft  of  the  fame  month, 
tx  to  the  ynonth  of  May  laft  paft|  which  would  carry  it  back  to 
the  antecedent  year,  and  be  out  of  time ;  and  if  either  be  pre- 
ferred it  muft  be  the  month,  being  the  laft  antecedent. 

Per  Curiam*  It  is  alleged  to  be  <<  imthin  three  months  now 
laft  paft ;''  and  coupling  that  with  the  other  allegation  it  makes 
it  quite  clear. 

2d  objedion.  The  evidence  does  not  prove  the  oflence  to 
have  been  committed  within  the  three  months.  The  witnefs 
fwcars  that  on  the  faid  iith  of  May  he  furveyed  the  defendant's 
malt-houfcj  &c.  but  it  does  not  appear  to  what  12th  of  May 
he  referred  \  for  non  conftat  that  the  information  was  read 
over  in  the  prefence  of  the  witnefs ;  or  that  he  referred  to  it : 

and 
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1 80^.       ftnd  thefe  are  the  words  of  Ae  witnei*  and  not  of  the  on* 

"~-*      giftratet. 

The  KiHo        p^  Curum.    The  evidence  is  ftated  as  the  relation  of  it  by 

C&isp.       ^"^  magtftrates,    Ic  is  ia  the  third  petfon^  <<  be  funrejed,''  &c. 

and  not  in  the  firft  perfon^  as  coming  out  of  the  witnefs's 

mouth ;  and  therefore  it  may  well  refer  to  the  fame  day  before 

mentioned  in  the  information ;  and  the  witnefles  are  faid  to 

depofe  in  the  premifes^  which  incorporates  it  with  what  goes 

before.  / 

3d  objection.   It  does  not  appear  that  the  evidence  was  given 
in  the  prefence  of  the  defendant ;  nor  is  ic  fupplied  by  (hewing 
that  all  the  proceedings  paflcd  in  one  day*. 
L  393  J  Per  Curiam.    It  is  all  ftated  as  one  continuing  tranfafiion 

before  the  juftices  on  the  4th  of  June  i8o5»  ^hen  the  convic- 
tion took  place.  A  fter  ftating  the  defendant's  appeannce  to 
the  fummons  on  the  4th  of  Jum^  mwbert  before  uf^  &c«  it  pro* 
ceeds,  ^<  we,  the  faid  juftices,  do  mew  bere  proceed  to  csamine, 
&c.  and  thereupon  m  ibe  day  ami  year  la^  afirejaid^  &c.  the 
witnefles  tmv  berf  come  before  us,  &c.  and  dcpoie,"  Sec.  The 
Court  will  not  intend  a  departure  of  the  defendant  where  chs 
whole  is  ftated  as  one  continuing  tranfiiAion* 

3d  objeAion  re-ftated.  The  witnefliss  are  ftated  to  have 
been  heard  on  the  day  and  year  lafi  ajorejiud*  Now  the  day 
lafi  aforefaid  is  the  ^b  rf  Jwte^  but  no  year  is  aeiitioned 
there. 

Per  Curiam.  The  only  year  before  mentioned  is  1 805.  It 
appears  to  have  been  after  the  informatioa  exhibited  in  May 
1 8051  and  it  muft  have  been  before  the  figning  and  fealiog 
the  convi£tion,  which  was  on  the  4th  x>f  June  in  the  lame 
year. 

The  fame  obje£tion  was  afterwards  urged  in  another  fhapCf 
that  it  did  not  appear  with  certainty  on  what  day  the  convic- 
tion took  place  %  for  it  might  be  drawn  up  and  figned  and  fealed 
in  form  at  any  time  fubfequent ;  and  therefore  the  date  at  the 
end  did  not  neceflarily  fliew  that  it  took  place  at  that  time* 
To  which  the  fame  anfwer  was  gifen  by  the  Court  as  laft  mcn^ 
tioned. 

4th  obje£lion«  The  evidence  does  not  prove  an  oflnence  with- 
in the  ftatute.  The  offence  is  the  wettingf  &c.  of  com  or  grain 
making  into  malr^  ia  a  ftate  of  ciperatioo«  within  twelfc  days 

after 
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after  it  is  taken  from  the  ciftern  ufed  for  fteepittg  it.  ^  The        1806. 

CYidence  is  that  the  witnefles  found  a  fioor  of  malt  in  operation        " 

Tcry  wet,  which  had  been  watered  *  within  four  days  after  it  had    ^"^  • 'i!  ° 

been  taken  from  the  ciftern.    But  anm  or  grain  making  into  malt       Ctn/pl 

is  not  malt:  and  in  /•Si*  of  the  z(k  there  is  a  diftindl  penalty     *[  394  3 

for  wetting  malt  before  delivery  to  the  brewer:  and  the  duty  is 

on  the  malt  in  its  finiOied  ftate.    At  leaft  it  fliould  have  been 

ftated  that  it  was  to  wetted  before  it  had  been  taken  twelve 

days  oat  of  tie  ci/lem  ufed  by  him  for  Jieeping  it.    Whereas  it 

might  have  been  in  operation ^or  hrewng^  and  have  been  taken 

out  of  the  ciftern  ufed  by  himy^r  brenuing. 

Per  Curiam*  It  is  ftated  to  be  a  floor  of  malt  in  operation^ 
which  implies  that  it  was  not  finifhed.  This  is  the  language 
of  the  witnefsi  which  muft  have  a  reafonable  intendment,  and 
is  to  be  underftood  according  to  common  parlance  and  the  ge- 
neral underftanding  of  mankind :  according  to  which  the  lan- 
guage ufed  is  certain  enough.  If  a  witnefs  were  to  give  evi- 
dence of  a  prifoner's  colouring  afbilling^  upon  an  indi£iment  on 
the  ftatute  8  and  9  W.  3.  c.  26.  it  might  equally  be  objcAed 
that  the  bafe  blank  was  not  a  fbillingg  nor  is  it  fo;  yet  the 
evidence  would  be  pcrfe£ily  intelligible  and  relevant  to  the 
charge.  If  indeed  it  could  have  been  (hewn  that  there  was  any 
way  in  which  a  floor  of  malt  could  be  in  operation  for  any  other 
purpofe  than  that  of  making  into  malt,  a  doubt  might  have  been 
thrown  upon  it ;  but  none  fuch  can  be  fuggefted. 

5th  objeAion.  The  evidence  does  not  prove  the  defendant 
to  have  been  a  maltfler  at  the  time  of  the  offence  alleged  to  have 
been  committed.  The  witnefs  only  fays  that  the  defendant  is 
a  maltfter.  That  muft  refer  to  the  4th  of  June  on  which  the 
witnefs  was  examined ;  but  non  conftat  that  the  defendant  was 
a  maltfter  on  the  z  2th  of  May.  And  this  is  not  fupplied  by  the  C  395  1 
witnefs  faying  that  he  went  to  the  malt^oufe  of  the  defendant  on 
the  1 2th  of  May :  for  a  man  may  have  a  malt»houfe  and  yet  not 
be  a  maltfler  I  or  be  may  have  a  building  called  the  malt^houfei 
or  it  might  be  his  malt-houfe  in  the  occvparion  or  poffeflion  of 
a  tenant  or  other  perfon.  It  is  not  even  ftated  that  the  malt  or 
the  etflern  belonged  to  the  defendant. 

The  Court  faid  they  would  hear  the  profecutor's  counfel  on 
this  objc£tion. 

I  Frere^ 


395  CASES  IN  EASTER  TERM 

i8c6*  Frere^  in  fuppore  of  the  conviction,  contended  that  the  dc- 

'■         fcndant  appeared  to  have  been  a  maltftcr  at  the  time  of  the 
The  King     ofience  committed^  ift,  by  reference  to  the  information  whctc 
^S^"!p        ii^g  f^^  {g  fQ  alleged,  and  which  isconncded  with  the  evidence 
by  the  relative  word  ySii^/,  .(That  the /aid  defetidant  is  a  maltfter, 
&o. ,)  and  he  ci.ed  Rex  v.  Tucke  {a)^  where,  in  a  convidion 
on  the  ftat,  6  &  7  ^*  3.  ^.  x  i.  for  profane  cnrfing,  the  infor- 
mation (tated,  that  the   defendant  on  fuch  a  day,  adtunc  ex- 
iflens  gcnerofus  et  tltra  ^tatem  fixdicem  anmrum  did  on  the  fame 
day  profanely  fwear,  &c.     And  the  witnefs  depofed  that  the 
faid  defendanty  on  the  faid  day^  fwore,  5ec.     And  one  of  the 
obje£lions  was  that  the  ftatute  making  a  difference  in  the  pu* 
niChment  according  to  ihe  degree  and  age  of  the  offender,  the 
wicnefs  ought  to  have  proved  that  he  was  a  gentleman^  and  above 
J  6  years  of  age.    But  the  Court  were  of  opinion,  that  tfafs'  fuf- 
ficiently   appeared  by  the  <*  prediQus  defendens/'  whkh  re- 
1^.39^  J      ferred  to  the  perfon  fo  defcribed  in  the  information.     So  maU' 
Jier  is  a  defcriptio  perfonas  in  the  information,  to  which  the  wit« 
nefs  muft  be  fuppofed  to  refer  by  the  word/uV.     2dly.  It  muft 
neceflarily  be  colleAed  from  the  evidence  ftated,  that  the  de« 
fcndant  was  a  maltfter  at  the  time  of  the  offence  comaiitted  } 
for  the  witnefs,  an  excife  officer,  fays  that  he  furveyed  tbe  de- 
fendanfi  maluhoufe  on  the  12th  of  Maj^  and  found  a  floor  of 
malt  in  operation^  &c.    Now  tbe  defendant  could  not  have  had 
a  maluhoufe  in  which  malt  was  in  operation  without  being  s 
maltfter ;  nor  could  the  officer  have  furveyed  it  (which  is  a 
technical  phrafe)  unlefs  it  were  firft  entered  by  the  4ef«ndant 
as  a  malt-houfe.     And  he  added^  that  it  was  a  novel  do£lrine 
.  to  require  fuch  extreme  nicety  in  fetting  out  the  evidence  in 
convidions,  the  true  objeA  of  requiring  which  was,  that  the 
witnefs  (hould  not  be  made  to  fwear  to  the  law ;  but  if  his 
language  were  intelligible  to  the  magiftrates  at  the  time,  and 
|hey  draw  the  conclufion  of  guilty  from  it,  it  was  fufficient ; 
i^nd  credence  ought  to  be  given  to  the  juftnefs  of  their  conclu* 

(a)  2  Ld,  Raym.  1386.  The  fame  cafe  is  reported  in  i  S^,  Caf.  354* 
and  8  Mod.  366.  which  latter  book  fays  that  fince  the  defendant  wis 
charged  with  twoJbilUngt  for  every  offence  it  fliould  be  intended  that 
he  was  a  gentleman,  if  fo  charged  by  the  informer ;  and  that  it  ihoM 
alfo  be  intended  that  he  was  ofagep  if  fo  charged  by  the  informer. 

fioo. 
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fion>  which  it  is  within  their  province  to  make  (a),  unlefs  the        iSoff. 
contrary  exprefsly  appeared.     It  is  more  like  a  demurrer  to       * 
CTidence  than  a  fpecial  verdifl.     Here  the  defendant  being  pre-    ^^  -S^ 
fent  at  the  time  and  hearing  the  evidence^  it  was  competent  to       Crisf. 
him,  if  he  had  not  been  a  maltfter  at  the  time  of  the  offence 
committed)  to  have  ftated  that  by  way  of  defence  when  called 
upon ;  and  not  having  done  fo,  the  fair  concIuGon  from  the 
whole  of  the  evidence  was»  that  he  was  then  a  maltfter. 

Mkti^  in  reply,  faid  that  the  cafe  of  Rtx  v.  Tucie  ftood 
alone ;  for  that  where  the  degree,  defcripttoni  or  age  o(  the  C  397  3 
party  was  a  component  part  of  the  ofiencci  it  was  as  necclTary 
to  be  proved,  to  fuftain  a  conviAion,  as  any  other  independent 
h(k :  though  it  might  be  otherwife,  where  it  was  only  ftated 
by  way  of  addition,  pro  formL  That  the  witnefs  did  not 
prove  that  it  was  an  entered  malt-houfe  ;  ftill  lefs  that  it  had 
been  fo  entered  by  the  defendant.  And  the  Aiere  ttrm  furveyed^ 
which  was  in  common  ufe,  and  not  confined  to  a  technical 
fenfe,  did  not  neceflarily  imply  that  the  malt-houfe  had  been 
itittred  by  the  defendant^  and  could  not  have  fupplied  the  want 
of  finding  fuch  a  fafl  in  a  fpecial  verdidh 

Lord  Ell&nborough  C.  j.  (after  expreffing  great  doubt  of 
the  cafe  of  Tie  King  v.  Tucle^  particularly  as  to  making  any  in« 
tenflment  as  to  the  party's  age,  without  evidence  of  it,  merely 
bj  the  reference  from  the  word  pradiEfus  to  the  allegation  in 
the  information  \  though  he  inclined  to  think  that  the  addi« 
tion  olgenerofus  might  be  fo  adopted  into  the  evidence ;)  upon 
the  fecond  ground,  faid.  If  any  material  fa£l  were  wanting  in  ' 

the  evidence  to  make  out  the  charge,  t  fliould  be  very  unwiU 
liiig  to  fupply  it  by  intendment ;  but  taking  the  whole  of  the 
evidence  together,  it  does  fufficiently  appear  that  the  defendant 
was  a  maltfter  at  the  time  of  the  oflence  committed.  All  the 
difficulty  arifcs  from  the  order  in  which  the  evidence  was  taken 
down.  The  witnefs  begins  by  ftating  that  the  defendant  is  a 
maltfter ;  which  would  refer  to  the  time  he  is  fpeaking,  viz. 
the  4th  of  June.  But,  without  adverting  to  that,  fee  how  the 
evidence  would  ftand  without  it*    The  witnefs  then  depofed 

{a)  Ren  v.  Smilht  8  Term  Rep,  588. 

Vol.  VII.  Y  that 
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l8odi.         flilt  oh  the  tltb  of  May  htfurveyed  the  ftialt-houji  of  the  AefeflL 
■  fl«/i  and  found  a  floor  of  malt  in  operation ,  &c.    Now  it  could 

^  ^^t  ^  **®*  ^  ^^"  ^^^  defendant's  mati-ioufe,  nor  ♦  could  the  officer  thcri 
Ctiiil.  hvicfurveyed  it,  unlefa  /Ar  defendant  had  entered  the  mah-hottfe 
•  [  308  1  '-f  ^  tnaltfter :  it  would  otherwife  have  been  mifcalled  the  de- 
fendant's malt^houfe.  The  term  furvej  too  is  ufed  in  the  nialf 
aAs }  and  I  believe  that  the  officer  has  no  authority  to  furrey  a 
malt-hottfe  linlefs  it  be  entered  as  fuch  [a).  And  this,  it  mull 
be  remembered,  is.  the  language  of  the  cxcife  ofBcer  who  is 
telatii^  what  he  did  in  the  courfe  of  his  duty  as  fuch  officer  ^ 
an4  toe  evidence  giten  by  him  naturally  imports  that  the  malt« 
loufe  of  the  defendant,  which  he  furveyed,  belonged  to  the 
defendant  in  the  chara6ler  of  maltfter. 

Grctse  J.  I  doubted  at  firft  whether  it  fufficientTy  appeared 
upon  the  (ace  of  the  contifiion  that  the  defendant  waS  proved 
to  be  a  maltfler  at  the  time  of  the  ofience  committed  :  bat  I 
think  l^e  mud  underftand  the  language  of  the  witnefs  as  it 
tirould  be  underftodd  by  commen  men  \  and  a  cbmmon  man 
^ould  underftand  from  the  words  ufed  by  the  witnefs,  that  the 
4efetidah^  was  a  maltfter  on  the  1 2th  of  May^  when  the  witnefsi 
as  an  excife  oSiZtr ^Jurveyed  hii  malt'houfe  ;  and  that,  I  think,  is 
the  fair  import  of  the  evidence. 

La WRtMcfi  J.  I  ftiuft  own  that  I  have  great  doubts  whether 
the  fa£l  of  the  defendant's  being  a  maltfter  at  the  time  of  the 
ofience  alleged  to  be  committed  fufficiently  apipears.  I  havtf 
always  confidered  that  in  thefe  fummary  convi&ions  die  cri- 
dcnce  neceflary  to  fupport  the  charge  ought  tb  be  precife ;  and 
it  is  not  ofual  to  have  recourfe  to  inference,  in'o/der  to  fuppoit 
9  convi^ion.  There  muft  be  fome  miftake  in  the  repon  of 
E  399  ]  Tycke*s  cafe  in  Lord  Raymond  j  forit  is  clear  that  the  defend- 
ant's  age  ought  to  have  been  prove^  ;  for  his  being  above  ]5 
WM  an  ingredient  in  the  offence  created  by  the  ftatute  1  and  xt 
has  been  the  conftant  ptaclice  of  tfat  Court  to  quafh  conric- 
tions  if  not  fupported  by  the  evidence  ftated.  Now  fuppofing 
the  evidence  given  here,  to  which  it  is  faid  that  our  attentioa 
id  to.be  confined)  had  only  been  that  the  o&ccrfurifeyed  the  df*    J 

(«)  This  was  fo  ftated  at  the  bar. 

fkndjfift 
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ftnianfs  malubottft ;  can  wc  infer  merely  from  the  worAfurvey       1806. 
the  mTluhoVikfurveyed  was  a  malNhoafe  entered  by  the  defendant^        — — • 
and  that  he  was  a  fnaitjfer  at  the  time  ?     This,  I  think,  would    The  Kiwa 
be  going  furth^  in  fupport  of  a  convidion  than  any  cafe  has       cfiusr 
yet  gone  the  length  of. 

Le  Bl  Ai9c  J.  It  is  clear  that  the  evidence  need  not  be  giren 
in  any  precife  technical  form  of  words*  It  is  fafficient  if  we 
colleQ  from  the  plain  import  of  the  language  ufed  that  the  otfence 
charged  was  proved.  The  evidence,  it  muft  be  remembered^ 
is  given  in  the  prefence  of  the  defendant.  The  witnefs  is  ait 
acife  officer,  who  naturally  gives  his  evidence  in  the  language 
appropriate  to  his  fituation.  He  ftates  that  he  furveyed  the 
tnalt'houfe^  the  defendant  oh  the  faid  I2th  of  May^  and  found  a 
jW  of  malt  in  operation ^  &c.  And  the  queftion  is,  whether  the 
magiftrates  are  not  prima  facie  to  colledl  from  this  evidence 
that  the  defendaat  was  a  maltfter  at  that  time  P  There  is  no 
rontradidlon  to  this*  And  if  it  were  fufficient  prim&  facie 
evidence  from  whence  the  magiftrates  might  coUe£l  that  h&^ 
it  is  fufficient  to  warrant  the  conviction. 

Convidlion  affirmed* 


Y  a 
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Satuffay,  HoRNCASTLE  and  Othcfs  azainji  Suart. 

j^pn!  26ih.  *      "^ 

Where  a  (hip  npHIS  was  aq  action  on  a  policy  of  infurance  on  freight  of 
was  chartered    ^    the  fliip,  The  Marquis  ofLanfdown^  «« a/  and  from  Domimca, 

from  Z  ondon  *^^  *^'  ^"^  ^"7  ®^  ^'^^  ^^S^  '^^^'''  iflands  {Jafnaica  and  &.  Do- 
to  Dominica  mingo  excepted}  to  London"  warranted  to  fail  on  or  before  the 
and  back  lo  ,ft  ^f  ^jsr^^  1 805.  The  declaration,  after  ftating  the  policy, 
certain  rate  of  ^^^<^^  ^^^  ^  ^^^  JitixzX  form,  alleged  that  before  the  making  of 
freight  upon  the  policy  the  plaintiffs,  by  a  charterparty  of  affreightment,  of 
the  outward  the  2Sth  oi  Augufi  1 804,  chartered  the  fliip  to  Urquiart  and 
afta-^dch'ver-  ^^^»  for  a  sojzgt  from  London  to  the  ijland  ^  Dwnnica^  and 
ing  her  out-  hack  to  London^  upon  thefe  amongft  other  terms  and  conditions, 
ward  cargo  at  that  the  mafter  ihould  take  on  board  in  the  river  Thames  all 
Domintca,  the  ^^^y^       j^  ^^  ^j^^  freighters  could  procure  on  freight  for  Dmi* 

charterers  o  •  o 

were  to  pro*'  ^^s  ^^  ^^'^i  ^^  ^^^^  ^^^^^  ^^^  '  ^  ^^  OBober  1 804  as  required 
vide  her  a  full  by  the  freighters,  fail  with  the  firft  Weft  India  convoy  to  Dmi* 
cargo  home*  ^i^^^  ^^^ j  there  deliver  her  outward-bound  cargo,  and  tate  on 
current  hoard  at  Dominica^  from  the  correfpondents  of  Urqubart  and 

freight  from  Hope,  a  full  cargo  of  Weft  India  produce  ai  the  current  freight 
nominica  to  Jo^  London^  and  fo  loaded,  proceed  with  the  May  convoy  for 
hdd'thit^n  '  ^H^^'^^y  provided  the  (hip  fhould  have  arrived  at  Dominua, 
infurance  by  and  ready  to  difcharge  po  days  previous  thereto.  And  LV- 
the  owner  of  q^hart  and  Hope  thereby  agreed  to  pay  the  plaintiffs  half  of  the 
the  frJi'^rht*  ai  "^'  freight  which  the  ftiip  (hould  make  outwards,  provided 
and  from  Do  fuch  net  freight  (hould  exceed  1000/.  but  if  it  did  not  amount 
minica  to  Lon-'  to  icooA  then  they  (hould  pay  the  plaintiffs  500/.  And  t/f- 
'^vV*  11^(1^^  ywA/ir/  and  Hope  alfo  bound  thcmfclves  to  procure  for  the  (hip 
lav  a*  Domi'  at  Do/nimca  a  full  cargo  at  the  current  freight  frr  London^  and  to 
fiica  delivci-  difpatch  her  •  homeward  by  the  Afoy  convoy,  if  (he  arrived  there 
ing  her  out-  ^^^  re^y  to  difcharge  910  days  previous  to  the  failing  of  the 
and^bcfuTC^'  faid  convoy,  &c.  But  if  the  (hip  failed  with  the  Jf/iiy  convoy, 
any  part  of  -  and  was  not  fully  loaded,  after  having  arrived  as  before  fpeci- 
thehomcward  fi^jj^  then  the  freighters  agreed  topuy  the  owners  dead  freight 
S^'*^'^  cT^du-  ^^^  ^^^  deficiency  j  and  if  fhe  was  d.-tained  after  the  May  coo- 
ring  v  hich 

tinic  (he  'vas  captured  by  an  enemy;  the  cnntraft  of  affreightment  by  the  charter- 
paiiy  being  entire,  and  the  riik  on  the  policy  having  commcaccd. 

•  £4013 
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toy  through  default  of  the  freighters,  they  agreed  to  pay  the         i8o6. 
owners  loA  a  day  demurragei  until  the  failing  of  the  next  con«         — ^^ 
Toy,  &c.     The  plaintiffi  then  averred,  that  after  the  making  of       Hok  n- 
the  charterpirty,  the  (hip  took  in  her  putward-bound  cargo  on       ^'^^^-^a 
freight  for  Dominica,  and  failed  within  the  time  required  from       Su  art. 
the  river  Thames  for  Dominica,  and  arrived  there  on  the  6th  of 
February  1 805,  and  delivered  her  outward  cargo,  except  fuch 
part  as  was  neceflary  and  cuftomary  to  keep  on  board  until 
feme  part  of  the  homeward  cargo  fhould  be  loaded.     That 
after  the  arrival  of  the  fhip  at  Dominica,  the  correfpondents  of 
Vrquhart  and  Hope  had  procured  a  full  cargo  of  Wejf  India 
produce  to  load  the  (liip  on  freight  from  thence  to  London^ 
which  cargo,  at  the  time  of  the  lofs  after-mentioned,  was  there 
ready  to  be  loaded  on  board  th»  fliip ;  but  that  before  (he  could 
take  any  part  of  the  homeward  cargo  on  board,  and  while  (he 
lay  at  Dominica^  and  before  the  failing  of  the  May  convoy,  (hp 
was  on  the  22d  of  February  1805  captured  by  the  enemy  r 

At  the  trial  before  Lord  Ellenborough  C.  J.  at  Guildhall,  the 
policy  and  charterparty,  which  appeared  to  have  been  made  as 
ftated  in  the  declaration,  were  proved  ;  and  that  the  (hip  hav- 
ing failed  on  the  voyage  defcribed  arrived  at  Dominica,  and  un« 
loaded  great  part  of  her  outward  bound  cargo,  but  before  (he  . 
had  taken  in  any  part  of  her  homeward-bound  cargo  was  cap-  [  402  3 
tared  there  by  the  French  on  the  22d  of  February  1 805 .  Where- 
upon it  was  objeded  that  the  policy  on  the  freight  homewards 
did  not  attach,  inafmuch  as  no  part  of  the  homeward  cargo  was 
laden  on  board,  from  which  time  only  the  rifle  commenced. 
And  it  was  endeavoured  to  di(lingui(h  this  cafe  from  Thompfon 
T<  Taylor  (a),  where  the  infurance  was  on  a  valued  policy  on 
freight  on  a  chartered  (hip  at  and  from  London  to  Teneriffe,  and 
at  and  from,  thence  to  the  Wefi  Indies  i  and  which  it  w:as  faid 
turned  out  on  the  entirety  of  the  voyage  infured ;  the  freight: 
being  covenanted  to  be  paid  for  the  faid  voyage  according  to  a 
ftipulated  rate  per  pipe  for  500  pipes  of  wine:  whereas  this  was 
an  open  policy,  and  the  freight  was  to  be  eftimated  according 
to  the  quantity  of  goods  on  board  ;  of  which  there  never  were 
any,  and  therejfore  no  inception  of  the  freight,  and  confcquently 
not  qf  the  infurance  on  it.     And  this,  it  was  argued,  was  the 

(^)  6  Term  Rep.  478. 

Y  3  fame 
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iSo6.       f^n^  M  if  the  fliip  had  failed  from  Dominicm  without  any  goodi 
■    ■  on  board.     Lord  M/Unhraugk  C.J.  however^  overruled  the 

Horn-      objedion,  thinking  the  cafe  was  gorcmed  by  Thompfon  ▼.  Jaj* 
^^*T^^      hti  and  that  the  exigence  of  the  charterparty^  giving  an  cn« 
SvAiLT.      tirety  to  the  contra£l  of  freight^   was  deciflye;   the  Topge 
baying  once  commenced.    The  plainti^  accordingly  recovered 
a  vcrdid. 

Garrow  now  moved  for  a  new  trial,  upon  the  fame  groands 
of  diftindion  before  taken  between  this  and  the  former  cafe. 
But 

Lord  ELLENHORouqa  C.  J.  faid,  that  it  was  clear  that  the 
C  4^3  ]  under*writer  was  liablci  upon  the  authority  of  Tbom^em  v.  Tajr 
tor  i  the  voyage  having  commenced  in  which  the  freight  wa$ 
to  be  earned  according  to  the  terms  of  the  chartcrparty,  which 
made  it  one  entire  contra£l»  and  which  voyage  was  infnred  bjr 
the  policy.  That  in  Tbompfon  v.  Taylor  the  lofs  happened  before 
the  (hip  arrived  at  Timrtffe^  where  (he  was  going  to  fetdi  her 
freight,  and  yet  the  under^writer  was  hdden  to  be  iiaUe.  The 
4^r  Judges  concurringi 

^ule  refQ{e4< 
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Trinity  Term^ 

|n  the  Forty.fixth  Tctar  of  the  Reign  of  George  HI. 


RoBEi5.T60N  agalnjl  Patterson.  «!"^^^*. 

jvne  oth. 

^HE  defendant,  beipg  a  feaman,  was  arrefted  at  the  fait  of  The  defend^ 
the  plaintiflF  for  a  debt  of  17/.,  and  bailed  j   after  which  ant,  a  feaman, 
he  was  impreffcd  into  his  majefty's  fenricc,  where  he  is  ftill  re-  upp^  bail  on 
tained.      In  the  laft  term  the  defendant's  ball  applied  to  a  procefsfora 
Judge  in  court  for  a  habeas  corpus,  dire£led  to  the  commander  debt  under 

of  the  Ihip  on  board  of  which  the  defendant  was  after  he  was       tr^-  \°** 
*  preiiea  into 

pprefTed,  to  bring  him  up,  for  the  purpofe  of  being  rendered  cheking'sfer- 

in  difcharge  of  his  bail ;  which  was  denied  :  and  thereupon  a  vice;  and  as 

rule  nifi  was  obtained  for  cnterin?  an  exoneretur  on  the  bail  "^  would 

t  t   1      1       ^     .r,        ,     ,   •,       #  ,       -  nave  been  en* 

piece,  on  the  ground  that  by  aft  of  law  the  bill  were  rendered  ^\^^  j^  ^i, 

wcapable  of  taking  the  body  of  the  defendant  for  the  purpofe  difchvge,  if 

of  rendering  him,  and  therefore  ought  not  to  be  prejudiced :  *°  cu(lody,bf 

«id  that  if  he  had  been  in  the  fcrvice  at  the  time  ke  could  not  q^^^  «,  q  ^^ 

have  been  arrefted  for  a  debt  of  17/.  r.  33./  aa. 

Lavjes  now  {hewed  caufe,  and  argued  the  cafe  firft  on  gene-  ^^*  9®"F^»  ^^ 

'al  grounds,  that,  the  bail  had  by  their  recognizance  undertaken  the  lSl*^r° 

^  all  events  to  render  tlie  body  of  the  defendant  or  pay  the  dered  an  txo^ 

neretur  to  be 
entered  on  the  bafl-piecc  in  the  firft  inftance* 

Y  4  debt. 
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jSo6.       <1c^>  &c.  ;  and  the  plaintiff  oaghfr  not  to  be  prejudiqed  by  the 

— —       exercife  of  a  prerogative  to  which  the  l|ail  knew  ^at  the  de- 

RoBf  RTsoN    fcndant  was  liable  at  the  time  when  they  became  bail  for  him* 

pAT»iLSoir.    '"^  which  could  not  have  been  exercifed  if  the  defendant  had 

remained  in  cuftody.  That  this  dillinguiflied  the  cafe  materi- 
ally from  cafes  under  the  alien  z€t  (a),  where  an  ex  poft  h&o 
law  had  rendered  the  bail  incapable  of  performing  the  conditioa 
of  their  recognizancCi  by  enabling  the  king  to  fend  the  defend* 
ant  out  of  the  kingdom  ;  and  which  would  have  operated  on 
him  if  he  had  remained  in  cuftody.  But  here  non  conftat  that 
the  defendant  might  not  be  at  large  again  before  the  bail  could 
be  called  upon;  final  judgment  not  having  been  yet  figned« 
And  the  Court  had  refufed  to  enlarge  the  (tme  for  bail  to  ren- 
der their  principal  mi  account  of  the  illnefs  of  the  principal, 
whofe  life  would  have  been  endangered  by  the  rempval  {h) ; 
fayingy  that  the  inconvenience  (hould  rather  be  borne  by  the 
bail  than  by  the  plaintiff,  who  would  other  wife  be  delayed  of 
his  right.  2dlyy  He  relied  on  an  affidavit  which  ftated,  that 
the  bail  had  declared  that  they  were  indemnified,  which  fad 
in  the  cafes  under  the  alien  a£l  the  Court  had  required  the  bail 
making  the  application  to  negative  before  they  would  grant  the 
application.  And  the  affidavit  alfo  dated,  that  after  th^  de* 
fendant  was  impreffed  he  had  agreed  to  eater  as  a  volunteer| 
and  had  received  the  bounty. 

L  4^y  1  ^^^  ^'  ^'^^^  ^"^  ^fpi^^ffit  control,  denied  the  fa&  of  the 

bail  being  indemnified,  of  which  they  defired  time  to  procure 
an  affidavit,  on  the  ground  of  furprize.  And  as  to  the  defend- 
ant's having,  fince  his  being  impreffed,  entered  and  received 
the  bounty  money,  it  could  not,  they  faid,  vary  the  condition 
of  the  bail.  On  ihe  general  ground  thry  relied  principally  on 
the  ftat.  3?  G.  3.  c.  33.  /.  22.  which  ena£ls,  that  no  feaman, 
&c.  on  board  any  of  his  majefty's  Utiles  Jhall  be  liaUc  to  be  taken 
§ui  of  ihe  Ung^s  fervice  by  any  procefs  or  execution  wbatfoever  {pxhtx 
than  for  forae  criminal  matter),  unlefs  fuch  procefs  or  execu- 
tion be  for  a  real  debt  contrafted  by  fuch  feaman,  &c.  when 
be  did  not  belong  to  any  (hip  in  the  king's  fervice,  or  other 
ju(tcaufe  of  action,   &c.  to  the  value  of%^.  at  the  leaft^  &c» 

{a)  Merrick  v.  Vaucher^  and  other  cafes  of  the  fitmc  fort,  6  7erm 

J^p,  50.  52,     ^ 

\})  Wynn  v.  PHtyi^Eafl,  I02. 

And 
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And  if  any  perfon  be  arreftedi  contrary  to^  the  intent  of  this        i8o5« 
a£l,  k  enables  any  Judge  of  the  Courts  on  application,  to  dif«  '     ■ 

charge  him.  It  appears  from  thence,  that  if  the  defendant  had  been  Ro  b  e  rtso« 
rendered  in  difcharge  of  his  bail  it  would  have  been  a  nugatory  Pj^ytemom* 
ad,  as  he  would  the  next  moment  have  been  entitled  to  his  dif- 
charge :  and  as  the  defendant  cannot  now  by  law  be  taken  out 
of  the  king's  fcrvice,  the  bail  ought  not  to  be  prejudiced;  but 
the  Court  will  at  once  enter  an  exoneretur  on  the  bail-piece 
upon  the  fame  principle  as  in  the  cafe  of  one  out  upon  bail 
whp  becomes  a  peer  (a). 

Lord  Ellbnborough  C.  J.  at  firft  fuggefted  what  might  be 
Cpnfidered  as  the  relative  fituation  of  the  defendant  and  his 
bail  in  refpedl  of  the  Crown.  That  the  bail  being  the  manu- 
captors  of  the  defendant  had  a  right  to  retake  him  while  he 
was  at  large ;  and  the  Crown  alfo  had  a  right  to  his  perfonal  £  40S  J 
fenrice  as  a  fcaman.  That  if  the  bail  were  defirous  of  ezer- 
cifing  their  right  of  caption,  they  (hould  have  done  fo  before 
the  Crown  interpofed  and  acquired  by  the  imprefling  of  the 
defendant  a  pofleiTory  right,  as  it  were,  to  his  perfon :  and  that 
that  pofleflbry  right  could  not  be  devefted  by  any  ex  pod  fa£^o 
2&  of  the  bail.  That  here  therefore  the  crown  had  acquired 
by  a£i:  of  law  a  right  to  the  defendant's  perfon  paramount  the 
right  of  the  bail  to  take  him. 

Afterwards  all  Tie  Court,  upon  confultatlon,  agreed  that  as 
the  granting  a  habeas  corpus  to  bring  up  the  defendant  for  the 
purpofe  of  being  rendered  by  his  bail  would  only  be  going 
through  a  circuity  of  delay  and  expence,  which  could  anfwer 
no  purpofe  whatever  to  the  plaintiff,  as  the  defendant  would 
be  immediately  entitled  to  his  difcharge  under  the  provifions  of 
the  ftat.  32  G.  3.,  by  which  no  fcaman  could  be  taken  out  of 
the  king's  fervice  by  any  procefs,  &c«  for  a  debt  to  any  amount 
contra Aed  after  he  was  in  the  fervice }  nor  by  any  procefs, 
^c.  for  a  debf  under  20/.  contraQed  before  he  was  in  the 
king's  fervice ;  which  latter  was  the  prefent  cafe  :  (and  in  chat 
refpe£i  the  cafe  was  aflimilated  to  Bond  v.  I/aac  (^},  where 
fuch  a  courfe  was  taken:}  therefore  they  thought  it  was  more 
confonanc  to  found  fenfe  at  once  to  enter  an  exoneretur  upon 

{fl)  Trindir  v.  Shirley,  Dougl.  ^%i  (Jb)  1  Burr,  339. 

the 
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ito6.      ^  bail-piece  (<f),  without  going  tbrongh  tkc  fonnft oft  htkun 

"""""^       corpus^  a  render^  and  immediate  difcharge  o{  the  defendant. 

*^'Ji^^*  But  before  they  made  the  ♦  rule  abfolnte,  they  requited  the  bai| 

PATTsasoa.  to  make  an  affidavit  that  they  were  not  indemniEed  :  and  a  &» 

*C  4^9  3     tisfafiory  aftdavit  of  this  h€t  haying  beat  produced  on  ^  inh^ 

feguent  day. 

Jit  Court  made  the 

Rule  abfohte. 

[a)  Viilc  Wood^.  Miielell,  6  Term  Rep.  247.  where  thk  was  doo^ 
in  the  cafe  of  one  under  fentence  of  tranfportation  for  felony.  Bat 
in  Sharp  ▼.  Sbtriff'i  7  Term  Rep,  2x6.  where  the  defendant  was  in  cnf- 
tody  on  a  charge  of  felony,  the  C6urt  granted  a  habeas  corpus  V\ 
bring  bim  up^  in  order  that  be  might  be  rendered  by  bis  buL 


W 


Saiwriwf,  BrQWN  Ofmnfi  RaWLIKS. 

^UM  7tb. 

Where  the  'T'HIS  was  an  aAion  of  trefpaf$  for  breaking  and  eatering 
tenants  of  a  the  plaintiff's  clofe,  in  the  town(hip  of  Batkvnrib  in  the 

nerW  belong-  ^^^"^7  ^^  Northumberland^  part  of  a  farqpi  there  called  Lov^eod 

ing  to  a  mo- 

Baftesy,  holding  hy  border  JerfAee^  and  the  defenef  of  Tynemouth  cafik^  under  e^  of 
gouri-roU,  and  whofie  ef^ates  paiTed  byfurrender  and  admittance^  fliewed  in  evidence  by 
furrenders  as  far  back  as  they  exifted  m  writings  by  admiffions  from  the  lytb  of  £&. 
to  the  14  Car  !•;  by  exchequer  decrees  between  the  lords  and  tenants  ia  the  tioies 
of  £/?s.  and  Jac,  l. ;  and  by  an  inquiiitioi^  of  the  jury  at  the  court  baron  of  the  lord 
in  the  2  Jac.  2. ;  that  they  were  copyholders  of  tnherUaacCf  with^iwx  certcdn^  holding 


fgh  proof  of  minillers*  accounts  in  the  30th  and  3 
grant  of  the  manor  from  the  crown  in  the  9th  Car.  i.  including  thefe  eftates  under 
the  name  oi  tenements  ofhttfiandry$  fubfequent  mefne  conreyances  referviag  the  coal 
mines,  &c«  in  certain  dSflricIs ;  and  admiflion?  from  1663  to  1777  (i^idudlngadmiSons 
of  the  feveral  tenants  to  the  eftate  immediately  in  queftion)  in  all  which  they  were 
ftated  to  hold  at  the  mil  of  the  lord  as  well  as  aceort^  to  tie  cufiom  ofhufiandry  of  the 
manor 9  Sec. :  Yet  as  there  was  evidence  for  more  than  a  century  paft  that  the  lord  had 
leafed  the  coal  and  limeftone  under  the  copyhold  lands  in  different  parts  of  themtnora 
and  had  received  rent  for  the  fame;  and  that  the  ItrfTees  of  the  lord»and  not  ibe  tenants^ 
had  taken  the  coal  and  limeftone ;  held  that  fuch  ad^s  of  owner(hjp  explamcd  the  na- 
ture of  the  tenure  according  to  the  eufom  ofhuAandry  of  the  manor,  &«.  and  flbewcdy  ia 
aid  of  the  other  evidence^  that  the  freehold  was  in  the  lord,  and  not  in  the  tenants. 
And  at  any  rate  the  evidence  preponderating  (b  oitich  in  iator  of  the  V>ld«  the  (^ourt 
would  ngt  difturb  a  vcrdifl  given  for  him. 

fanih 
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JParm^  and  making  trenches  and  pits  ia  the  foil.    The  defend*        1 80$. 
ant  pleaded,  ift,  not  guilty,  to  the  force  and  arms,    adlf,  To  '    r. 

the  refidue  of  the  trefpafs,  that  the  locus  in  quo  was  the  chftp  Baowa 
JqU^  and  freehold  of  the  Duke  of  Nop^humhrJand,  as  whofe  fer-  J{.awi.in|u 
▼ant  the  defendant  juftified,  3d]y,  To  the  fame  refidue^  that 
the  Duke  was  feifed  in  fee  of  the  manor  of  Tynemouth,  or  Tyne^ 
nfouth/hire,  whereof  as  well  the  locus  in  quo  as  other  land  in 
Backwortb  was  and  immemorially  had  been /^irrr/ and  z  ccp/'^  £  4?C)  ] 
told  tenement  of  the  manor,  demifed  and  dcmifeable  by  copf 
of  court-roll  by  the  lord  or  his  fteward  in  fee*fimple  or  other- 
wife  at  the  vfitl  of  the  lor4t  according  to  the  cuftom  of  the  nui« 
nor ;  and  that  the  Duke,  being  fo  feifed  of  the  manor,  was  by 
reafon  thereof  r/i/iV/^i/ /0  all  mines  and  veins  of  coal  in  and  under 
the  locus  in  quo,  and  to  bore  •for,  dig  for,  and  get  fuch  mines 
and  veins  of  coal :  wherefore,  the  defendant,  as  fervant  to  the 
Duke,  entered  and  dug,  &c. ;  and  fo  juftified  the  trcfpafies. 
Replication,  to  the  plea  of  foil  and  freehold,  alleging  by  way^ 
of  inducement  Sir  M.  W.  Ridley* s  feifin  of  the  locus  in  quo^ 
parcel  of  a  cuftomary  tenement  holden  by  copy  ofcourt-^oU 
of  the  fame  manor  in  his  demefne  as  of  fee,  according  to  the 
cuftom  of  the  manor,  and  a  demife  by  him  to  the  plaintiff; 
traverfed  the  allegation  of  foil  and  freehold  in  the  Duke.  To 
the  laft  plea ;  after  a  fimilar  inducement,  the  replication  tra« 
Terfed  that  the  locus  in  quo  and  the  other  land  were  and  im- 
memorially  *had  been  parcel  of  a  copyhold  tenement  of  the  faid 
manor  demifed  and  demifeable  by  copy,  &c.  by  the  lord  or  hia 
fie  ward,  in  fee  Gmple  or  other  wife  at  the  will  of  the  lord^  ac- 
jpprding  to  the  cuftom  of  the  manor,  as  in  the  laft  plea  alleged. 
The  rejoinder  took  iflue  on  each  of  the  traverfes. 

At  die  trial  before  Chambre  J.  at  the  laft  fummer  afliaea 
for  the  covilty  of  Northumberland^  the  contention  between  the 
parties  was  as  to  the  nature  of  the  tenure  of  the  plaintiff  > 
eftate,  whether  copyhold  or  of  the  nature  of  copyhold,  as  con- 
tended for  by  the  Diike,  who  claimed  a  right  to  enter  and  dig 
for  coal :  or  freehold^  or  euftomary  freehold^  as  contended  for  by 
the  plaintiff,  who  was  tenant  to  B,.  W.  Grey,  £fq.,  and  refifted 
the  Duke's  claim.  ' 

The  defendant,  who  took  the  affirmative  of  the  iffues,  gave       C  4 '  ^  3 
the  following  evidence';  i*  An  examined  copy  of  the  inrolment  Evidence /or 
of  letters  patent  of  i6th  of  May,  9  Can  i«  whereby  the  Crown  '*'  ^!^^f/ 

granted  ta>t.<^Cur.  i. 
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i9o6f        granted  the  manor  of  Tynemouth/hire  in  fee  to  W,  Srriven  zxA 

■  P.  £dfnf  Efqrs.y  with  all  its  rights,  members,  and  appnrte- 

Browh       nances,   and  all  its  lordfhips,  manors,  townlhips,  &c.  tene* 

agcuaft        ments,  tithes,  and  heredihmcnts,  in  PreJIon^  &c.,  BMiewortbt 

,  '     &c.  late  parcel  of  the  poflcflions  of  the  late  monaftery  of  Jtw- 

^^^j  iwMfe-  if,  ^^^K  to  wit,  &c.    (enumerating   the  particulars ;    amongft 

which  Baieworfhf  called  Backworth  in  the  declaration,  is  thus 
defcribed  j)  *•  and  all  thofe  4en  tenements  ofhu/bandry  with  their 
appurtenances  in  Bakeworth^  now  or  late  in  the  feveral  tenures 
or  occupations  of  G.  JfTr,  &c.  or  of  their  aflijns,  at  the  mil  of 
the  hrd^  by  the  particular  thereof  mentioned  to  be  of  the  annual 
rent  or  value  of  io/.>  and  all  that  garden  with  the  appurte- 
nances in  the  tenure'  of  all  the  tenants  there  at  the  nvtll  of  the 
brdy  by  particular  thereof  mentioned  to  be  of  the  annual  rent 
or  value  of  2od :  and  all  the  tithes  of  hay  of  the  fatd  townOiipj 
&c.  and  pannage  of  hogs,  and  alfo  all  thofe  25  qrs.  of  wheat 
and  10  qrs.  of  oats  annually  coming  of  the  rent  of  the  faid  ten 
tenements  cfbujbandry  in  the  toivnjhip  cf  Bake*worth  annually  to 
be  delivered,  lately  demifed  to  Henry  Earl  of  Northumberland^ 
by  the  particular  thereof  mentioned  to  be  of  the  annual  rent  of 
48/.  10/.  8^."  The  greateft  part  of  the  tenements  enumerated 
in  the  other  diltri£ls,  is  in  like  manner  defcribed  as  tenements  of 
iujbandry^  at  the  will  of  the  lord ;  and  the  whole  is  faid  to  be 
parcel  of  the  pofTcflTions  of  the  late  monaftery  of  Tynemoutb* 
On  the  2d  of  Augufl  in  the  fame  year  thefe  premifes  were  con- 
Teyed,  by  bargain  and  fale  inrolled,  by  Scriven  and  Eden  to  Tay^ 
hr  and  Cartnuright  in  fee,  nvith  an  exception  of  the  mines  and  veins 
C  4'  2  3  of  coal  in  certain  parts,  (not  including  Backworth)  and  the  rents 
arifing  therefrom.  And  on  the  i6th  March  1640,  by  another 
bargain  and  fale,  the  fame  were  conveyed  by  Cartwright  and 
Taylor  to  Algernoon  Earl  of  Northumberland^  with  the  further 
exception  <f  a  coal  mine  in  another  of  the  parts,  which  the  Earl 
1.  Mmt/ters*  and  the  bargainors  had  fold  to  Read  and  Milburn.  2.  An  ex- 
mewnti,  amined  copy  of  the  minifters*   accounts  for  the  monaftery  of 

lynemouth from  Mich.-^o H.  8.  to  Mich.  Ji/f.8.  (an.  1538 — ^40*) 
The  part  relating  to  Backworth  is  the  account  of  T.  D.  the  co}- 
le£lor  of  the  rents  there.  Under  the  head  of  "  hufbandry  rents^ 
it  defcribes  the  tenements  out  of  which  they  iflue  as  being  <*«/ 
the  will  of  the  lord^^  The  amount  of  the  rents  correfponded 
with  the  letters  patent  9  Car^  \.^  as  did  moft^of  the  iirnames  cf 

the 
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tbe  different  perfons  in  whofe  tenures  the  refpeQive  tenement f  i8o6. 
tfbi^andry  were  alleged  to  be.  3.  The  jroUs  of  the  manor  of  ■ 
Tjncmouth.  Thefe  were  produced  out  of  the  Evidence  Room  at  Brow* 
Jinwich  Caftle,  An  entry  was  read  in  1663  of.  a  prefeatment  ^i^^^fi 
by  the  jury  of  a  furrender  by  0,  Ogle  of  a  cu/iomary  tenement  in  »  //  /•  L 
Machworth  within  the  manor,  to  the  ufe  of  U.  Grey  fen,  (anceftor  ^^q,.. 
of  the  plaintifPs  leffor)  and  his  heirs ;  whereupon  tbe  faid 
R,  Grey  came  into  court  and  demanded  to  be  admitted  tenant,  to 
whom  the  lord,  by  his  (teward,  granted  feifin.  The  habendum 
to  Grey  and  his  heirs,  at  tbe  will  of  the  lord,  according  to  tbe  cuf" 
torn  of  tbe  manor ^  under  the  rents,  &c.  The  oldeft  admittance 
rolls  were  in  1662*  Several  admiilions  were  read  18th  April 
1677.  I^  'S  found  by  the  homage,  that  if;  Grey^  of  NewcaftUp 
a  cuftomary  tenant  of  the  manor  died  feifed  of  6  feveral  cufto- 
ixiary  tenements  in  Baciwortb,  and  that  R.  G.  is  his  fon  and 
next^hcir,  to  whom  the  lord,  by  his  fteward,  grants  feifin  of  the 
faid  cujlomary  tenements y  habendum  to  him  and  his  heirs  at  the  will  £4131 
cfthe  Icrdf  according  to  the  cujlom  ofhujhandry  of  the  manor,  ren- 
dering, &c.  Two  other  fimilar  admiffions  in  1679  of  different 
tenants  of  different  cuClomary  tenements  in  Bachworth,  An« 
other  fimilar  one  in  1684.  Another  admiflion  in  1684  ^f  J-  Ogle, 
a$  next  heir  on  the  deaths  of  0.  and  L,  Ogle^  where  the  haben- 
dum is  to  him  and  his  heirs  at  the  will  of  the  lord,  according  t§ 
the  cujlom  of  the  manon  (not  calling  it  the  cujl(,m  of  hujbandry). 
X7th  OBober  1 687,  it  is  found  by  the  homage  that  R.  Grey^  of 
Bachworthi  Efq.,  a  cuftomary  tenant  of  the  manor,  died  feifed 
of  6  cuftomary  tenements  in  Backworth^  and  of  others,  .&c.  ; 
and  that  R.  G.  of  Bacluorth  is  his  fon  and  next  heir,  &c.  to 
whom  the  lord,  by  his  fteward,  grants  feifin  5  habendum  to 
him  and  his  heirs,  at  the  ivillofthe  lordy  according  to  the  cujlom  of 
hujhandry  of  the  manor^  rendering,  &c. ;  and  he  is  admitted  ac- 
cordingly, 25th  April  1771  it  is  found  by  the  homage  (iJ.  iv. 
Grey,  Efq.  the  plaintiff's  Itffor  being  upon  the  homage]  that 
B'  C.  and  Sir  R.  B,  with  Mr.  Grey*s  privity  and  direfHon,  had 
furrendcred  out  of  court  a  moiety  of  a  cujiomary  or  copyhold  tene^^ 
ffient,  in  Backwcrth,  to  which  E.  C,  and  Sir  R.  B.  had  been 
admitted  in  1760,  on  the  furrender  of  the  faid  R,  W.  Grey,  to 
the  ufe  of  M»  Bell^  Efq.  according  to  the  cuftom,  upon  truft  ; 
to  whom  feifin  is  granted  ;  the  habendum  being  in  the  fame 
form  as  the  laft  preceding  j  and  he  is  admitted.     There  were 

two 


4tJ 


CaSES  iw  TRtNiTt  TERM 


i8oS» 


Sco'Wif 


4*  -rfST/  0/ 


(Mfier  fimilar  admiffions  of  Mr.  BM  as  a  tfuftec  at  tbe  tttRi 
courts  on  fuitenders  made  by  different  truftces  of  Mr.Gnj; 
and  tbefe  three  admiffions  comprehended  the  whole  townlhip 
of  Bachvorth^  i  fth  April  17779  the  homage  (Mr.  Grej  being 
agam  named  as  one)  find  a  farrender  out  of  court  by  Mr.  Bell^ 
with  Mr.  Grey*%  privity  and  dire£lion,  of  the  difierent  tenements 
to  which  Mr.  Bell  had  been  before  admitted,  (defcribing  them); 
i^htch  furrendered  premifes  conGft  of  Un  cu/lcmary  or  cepybold 
tenements  or  farmholds  in  the  faid  townfliip  of  Badtuortb,  (being 
the  whole  of  the  townfhip,)  &c.  to  the  ufe  of  Sir  M.  W.  RlHtj 
and  C.  Brandlings  Efq.  and  their  heirs ;  and  feiCn  is  granted 
to  them ;  with  the  habendum)  &c.  in  the  fame  terms  as  in  the 
admiflions  of  1687  and  1771.  4*  It  was  proved  by  one  who 
had  been  bailiff  of  the  manor  from  1782,  that  no  copyhMer  iM 
any  part  of  the  manor  of  Tynemouth  had  >ever  gotten  or  horedfcr 
coal  in  his  onvn  copyhold  s  and  that  he  had  never  prepared  any 
licences  for  copyholders  to  make  waggon  ways.  And  this  was 
confirmed  by  another  who  had  been  colliery  agent  to  the 
Northumberland  family  for  30  years ;  though  Mr.  Grey  had 
tried  14  years  ago  for  coal  in  his  own  freehold  out  of  JS^ri^ 
fvorth.  As  further  proof  that  the  tenure  was  not  of  a  freehold 
nature,  but  copyhold  at  the  will  of  the  lord,  the  following  c?i* 
dence  of  enjoyment  of  the  coals  and  other  minerals  in  all  the 
eftates  holden  by  copy  of  court-roll  within  the  manor  was 
given,  tu  The  counterpart  of  a  leafc  of  jfune  1700,  whereby 
the  then  lord,  in  confideration  of  1000/.,  and  of  500/.  fecuted 
to  be  paid  as  a  fine,  and  of  the  rent',  &c.  referved,  demifed  to 
y.  Atkitrfon  all  the  coal-mines,  coal-pits,  collieries  and  feams  of 
coal,  as  well  opened  as  not  opened,  within  and  under,  &c.  all 
the  lands\  grdunds^  and  fields  within  the  townfliip,  territories« 
&c.  of  Whitley^  (one  of  the  townfliips  within  the  manor)  and 
the  pier  and  watercourfes,  &c«  made  by  a  former  tenant  of  the 
eoUiery  for  21  years,  paying  100/.  rent  whether  the  colliery 
fhould  be  wrought  or  not,  and  1  ox.  a  fenn  for  all  the  coals 
gotten,  &c. ;  with  a  covenant  by  the  leflee  to  make  fatiafadioa 
[^'51  f^^  ^^y  damage  done  to  any  of  the  tenants.  2.  A  renewed  leafe 
in  July  1713  between  the  fame  parties  for  three  years  in  addi. 
fion.  It  was  proved  that  the  Duke  had  no  freehold  lands  in 
Whitley  except  about  5  acres,  and  40  acres  of  wades  by  the  fea 

(bore.     3.  The  counterpart  of  a  leafe  of  ^ehuary  1685  from 

the 
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Ac  repre(entathre  of  the  lord  of  the  manor  of  all  the  collieries  ana 
i^al^mineSf  i!fc.  within  the  landi  and  townjbip  of  Earfdon^  in  the 
kanor  or  lordjhtp  of  Tytiemouth,  for  2 1  years,  rendering  rent ; 
with  a  like  covenant  from  the  leflee.     It  was  proved  that  the 
t)uke  had  no  freehold  in  Ear/don  diftitifi  from  his  eftate  in  the 
copyholds,  and  that  there  were  nO  waftes  there  except  the 
lanes.    4.  The  counterpart  of  a  fimilar  leafe  of  June  1684 
from  the  fame  reprefentativc  for  2 1  years  of  a  colliery  in  Pre/" 
ton  in  the  manor  of  Tynemouthf  formerly  in  the  occupation  of 
another  tenant,  rendering  for  rent  5/.  a  year  and  5/.  a  fenn. 
There  were  proved  to  be  no  waftes  in  Pre/Ion^  and  no  freehold 
but  freehold  houfes,  and  a  freehold  clofe  adjoining.     The  re« 
teiver  of  the  Duke's  colliery  rents  proved  the  receipt  of  rent 
for  a  coaUpit  in  Morton,  within  the  manor,  which  was  in  copy- 
hold land.    Coal  and  lime  were  alfo  proved  to  have  been 
wrought  in  Whitley  by  Mr.  Hudfon,  and  a  leafe  was  proved  of 
Beftemier  1785,  executed  by  both  parties,  whereby  the  Duke 
Upon  the  furrender  of  a  former  leafe  made  in  1763  demifcd  to 
if.  Hud/on,  of  Whitley^  for  1 2  years,  all  tie  lime/lone  quarries,  as 
nvell  opened  as  not  opened,  nvithin  or  under  the  copyhold  lands  of  the 
fold  H,  Hudfon,  called  Whitley  Park  in  the  townlhips  of  Whitley 
and  Monkfeaton,  within  the  manor  of  Tynemouth,  commoly  called 
Whitley  limeftone  quarries,  with  liberty  to  br^k  ground,  and 
dig  and  win  limeftones  \  fabje£l  to  an  exception  and  refervation 
to  the  Duke  and  the  perfon  for  the  time  being  entitled  to  the 
freehold  and  inheritance  of  the  manor  of  Tynemouth  of  all  other 
inines^  minerals,  and  coals  within  or  under  the  faid  lands  and 
grounds  ^  and  liberty  to  the  Duke,  &c.  during  the  term  to  enter 
the  faid  lands  to  dig,  try,,  and  fearch  for  any  of  the  faid  referved 
ftiines,  minerals,  or  coals,  and  carry  away  the  fame,  &c.  yield- 
ing and  paying  to  the  duke,  &c.  a  yearly  rent  of  250/.  \   and 
Hudfon  alfo  covenanted  to  fupply  the  duke's  tenants  at  rack- 
tent  and  the  copyholders  with  limeftone  to  be  ufed  on  their 
eftates  at  limited  prices  $  and  on  the  determination  of  the  term» 
to  convey,  furrender,  and  afltire  to  the  Duke,  &c.  and  their 
heirs,  13  lime  kilns,  then  erected  on  the  premifes,  with  powet 
to  ufe  the  fame,  and  to  lead  coals,  &c.  by  the  roads  then  ufed 
for  leading  lime,  &c. ;   and  rent  was  proved  to  have  been  re- 
ceived by  the  Duke  under  this  leafe  for  24  years* 

On 
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4x6  CASES  iM  TRINITY  TERM 

i8o6.  On  tbc  part  of  the  plamtiff  it  was  contended,  that  the  caft&i 

■  mary  eftatesi  though  they  pafs  by  furrender  and  copy  of  conn* 


'  Browm  rolls,  were  not  copyholds  at  the  nvill  of  the  lord^  but  eftaUs  of  a 
agoMfi  freibold  tenure :  and  the  cafe  of  Gale  r.  NMe  {a)  was  cited  to 
Car  fihe  *  P'^^^  that' eft ates  were  not  copyhold  unlefs  it  appeared  by  die 
plaintiff,  the,  ^''^  ^^  th^y  ^^^  granted  at  the  nvill  of  the  lord.  And  it  was 
Usuua.  faid  that  though  no  inftance  in  the  exifting  rolls  of  admiflion 

appeared  wherein  they  were  granted  otherwife  than  atwilli 

yet  that  all  thofe  admiflions  were  erroneous,  not  purfuing  the 

terms  of  the  furrenders,  wherein  the  words,  <<  at  the  will  of  the 

hrdi^  were  uniformly  omitted ;  and  that  it  would  appear  by 

copies  of  older  admiflions,  that  thofe  words  were  not  inferted, 

and  by  thofe  and  other  eyidence,  that  they  ne^er  ought  to  hare 

Ewdenee.        been  inferted  in  the  later  admil&ons.    The  evidence  was  as 

deemo^"^  follows :  I.  A  copy  of  a  decree  of  14th  Aprils  19  Elix.  in  the 

19  EUx.  exchequer  \    Milbank  and  Other i  v.  Dal/aval  and  Others,  the 

C417  ]      queen's  farmers;   wherein  the  plaintiffs  ftate  themfelves  and 

their  anceftors  to  have  been  immemorially  fcifed  of  tenements 

in  Backfvorthf  and  fix  other  townfhips,  which  they  fome  time 

held  of  the  prior  of  Tjnemoutb,  and,  (ince  the  diflblution,  of  the 

queen,  by  copy  of  court  roll,  according  to  the  euflom  of  the  manor  tf 

Tynemotitb,  paying  their  rent,  doing  their  fervice  on  the  bordert^ 

and  in  defence  of  Tynemouth  caflle  from  invafion  at  their  own 

charges.    That  long  before  the  difiblution  there  was  a  compo- 

fition  between  the  prior  and  the  tenants,  that  the  tenants  and 

iheir  heirs  fliould  for  their  eafe  pay  a  yearly  proportion  of  com 

for  half  of  the  rent  of  their  tenements  by  Wincbefter  meafurt, 

&c.    The  reft  relates  wholly  to  a  difpute  as  to  the  meafurc  of 

the  com,  whether  by  Winchefler  or  Newcaflle  meafure  j  and  the 

«•  Sxchtquer    decree  is  only  that  they  fliaJl  pay  by  Witickejler  meafure.     2.  A 

dearte^%J.  i.  ^^p^  q£  ^^  inrolment  of  a  decree  of  25th  Aprils  t  Jaii.  u  in 

the  Exchequer ;  which  recites  that  Anderfn  and  others,  the 
king's  cuflomary  and  copyhold  tenants,  within  Backwgrtb  and 
other  enumerated  townftiips,  all  parcel  of  the  king's  manor  of 
Tynemouth^  for  themfelves  and  the  rcfidue  of  the  tenants,  had 
petitioned  the  king,  offrming^  that  they  were  ccpyholders  ofin' 
beritance  of  feveral  meffuages,  lands,  and  tenements,  within  the 
faid  townOiips,  and  had  been  and  were  fcifed  thereof  of  fcvcral 
cftates  of  inheritance,  according  to  the  cudom  of  the  manor. 

{a)  Carth.^jZ. 
8  That 
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That  thene  were  immemorial  cuftomi  within  the.  manor  for;/^        1806. 
.meat  oijuusfor  admttances  to  the  faid  copyhold  tenements,  holdea      .  ■  ■ 
bjr  cop7  of  court-rolls  of  the  mzttox  ficundem  c$fi/utttidinefn  Hf}^-       Browm 
BAND&ui  of  the  faid  manor ,  upondefcentj  futrender,  and  alien**     R^^Yhs. 
adon*    They  then  fet  forth  the  amount  of  the  different  fines,       [  4^8  2 
hcing/lnes  certain,  and  pray  relief  of  wrongs  done  by  inferior 
officers^  &c.    That  by  reference  (a)  from  his.majefty,  the  pe- 
titioners were  called  before  the  lord  high  treafurer»  and  tl^ 
chancellor  and  barons  of  the  Exchequer,  to  (hew  how  thq^y 
ntuuntatned  their  cuftoms  for  fuch  elates  of  inheritance,  and'for 
the  certaiiay  of  their  fines :  that  the  petitioners,  after  advifit^g 
with  their  counfel,  perGfted  to  maintain  their  copyhold  edarrs 
of  inheritance  and  cuftom  forfuch  certain  fines,  and  befought  the 
Court  therein;  as  alfo  for  that  byreafon  of  (omcdjffereaseqi 
hte  times  in  iiit  firms. ^  their  ffsrrenders  and  admittances,  f^t 
diflFering  from  dieir  ancient  precedents,  and  alfo  in  the  -^{ffi^g 
of  theif,/^^i,  as  well  by  ignorance  of  the  tenants,  as  alfo  ^mf-- 
times  >by  the  corruptioA  of  the  deputy  ftewards,  &c*  w^^h 
might  be  .prejudicial  to.  their  pofterity,  if  not  reformed  ;  and  jn 
.rc(pei2^the  ancient  court^roUs  and  evidences  for  proof*  of*  ike 
laid  f/htes-ofinieritance^LnA^hecertaifUy  if  ikeirf^id fines, ^^^ 
then  I0&,  though  ath^rwife  evident  b^  teftinaony  of  aA<{Uft 
men.4  that  they  might  receive  the  bene^t-  of  the  kitig's  pleaiarp^ 
touching  the  confirmation,  &c.  of  their  faid  copyhold  eftafi^ s 
of  inheritance  and  ancient  cuftomSi  and  fot  reducing'jbeir  copie^^ 
furtenders,  and  admittances  t(f^  their  ancient  form,  &c»    '  Ajs^ 
thereiipon  the  lord^treafnrer,  chancellor  and  barons^^w  order, 
that .  feeing  the  cHert^rolh  coyld  not  be  found,  the  ancient  ai|d 
late  €o^s,  'And  whatever  teftimonies  for  approving  the  faid  eftal^s ' 
vf  inheritance  and  the  certainty  of  the  faid  fines  could  be  fliewn   • 
by  the  tenants^  (hotttd  be  examined :  and.asoitiappeared  to  c^e  .  « 
Conrt  by  the  examination,  &c.  of  the  cuftoms,  copies,  and       T  119  3 
teiUoKmies,  &c.  that  the  cppybolders  were- copyholders  ofinhe^itanef, 
and  that  the  ancie$ft  ct^oms  for  payment  of  fines  within  the.  laid 
town0ups>  paccels  of  thcjmanor,  vfere,  wA  anciently  bad,  heeee^ 

{a)  Vi6c pofi.  fiat.  7  Jac.  u  c.21.  X^ta  M^^*  edition  of -tl|e 
ftatutes,)  uadcr  the  authority  of  which  this  reirrcnce  appears  to  haye 
been  madci  and  which  eftablifhes  the  copyhold  tenures  and  cuftoips 
to  be  decreed  dttriqg  a.  given  term  under  fuch  references. 

y«.*VIL  2  fuch 
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i8o5.      fiich  as  ihi  Unants  had  alleged:  therefoM,  on  the  beMF  of  Ae 
■  petitioners  and  the  reft,  wha  had  frttlj  given  fecarity  to  pay 

Brovn  ygp/.  X3/.  4d.  to  the  kingi  and  deflfed  that  they  and  the  reft  <rf 
JUyvLivs.  ^^*  cuftomary  and  copyhold  tenants  for  better  fatisfafHon^  cri. 
dence,  and  declaration  of  their  ancient  rights  and  cuftoms  might 
have  fome  record  thereof  made  in  coarti  &c.  It  was  decreed 
that  the  fatd  ancient  rights  and  ctiftoms  of,  the  faid  tQwnfhips 
for  their  tzxAeJiales  rf  inheritance  and  certainty  of  fines  were  trac; 
and  that  the  copyholders  were  and  always  bad  been  copyholders  oj 
inheritance^  and  fo  from  thenceforth  ihould  be,  &c.  And  that 
the  peticionerst  and  all  other  his  majefty*8  copyholders  in  the 
faid  townOilps,  (hould  from  thenceforth  have,  hold,  and  enjoy 
to  them  and  their  heirs  the  faid  tenements,  &c.  as  copyholders  «r 
iuftomary  tenants  thereof  accordingly.  The  decree  then  proceeds 
to  confirm  the  nfage  as  to  the  quantum,  effina  on  defoent,  for- 
tender,  or  alienation.  In  ftating  the  fines  in  BadsweirA  and  fix 
Others  of  the  townfliips  ^irherein  the  quantum  is  alike,  the  word 
firaehoU  is  once  ufed  in  the  defcriplion  of  the  tenants*  eftatei, 
but  occurs  no  where  elfe  in  the  decree.  It  is  thus  introduced, 
^  that  every  tenant  holding  in  prefent  polleffion,  as  of  fame  ^late 
^VRttBOLS  or  inheritatice  of  the  faid  manor,  by  copy  of  court- 
foU,  &c.  Ihali  pay,**  &c  where  (as  the  learned  Judge  who  tried 
Ae  caufe  obferved  in  his  report)  the  word  freehold  feems  ufed 
only'to  diRinguilh  fife  interefts  from  terms  of  years.  The  de- 
cree concludes  with  direding  that  the  forms  of  their  copies^  fur- 
tenders^  and  admittances^  fbould  he  according  to  the  precedents  mtft 
C  4^^  ]      commonly  u/ed  before  the  20th  tfEBz. ^znd  fuch  fees  and  duties 

taken  for  the  fame  as  were  lawfully  ufed  and  taken  before  the 
^&rLjvr   £jjj  jj„j^^  jjjjj  uQ„g  ^jIj^j  n^y  greater.    3.  An  order  of  the 

la  7.  i.nwmg  Court  of  Exchequer  in  JT.  la  Jac.  i.  reciting  part  of  the  hft 
Jorm  tfcepy.    decree  relating  to  the  forms  of  the  copies ;  and  that  the  Earl 

of  Northmnberland^  the  king's  fteward  of  the  manor  of  2)m> 
mouthy  had  certified  the  form  of  the  copy  annexed  to  the  order, 
as  the  accuftomed  form  of  making  the  copies  within  the  manor, 
on  4idmilEon  after  death  f  on  the  motion  of  counfel  for  the  te- 
nants, it  was  ordered  that  the  form  of  the  copy  (hould  be  en- 
tered in  the  book  of  orders  after  that  order,  and  (hould  (land  is 
a  precedent  of  copies  thereafter  to  be  made  for  fuch  tenants  of 
the  manor  as  (hould  be  admitted  after  death.    The  form  then 

follows^  wbicbj  after  ftating  the  ftile  of  the  Court  and  the  pre- 

fieataient 
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fentment  of  the  death,  and  that  J.  G.  was  the  foa  and  next       z8io. 
heir,  and  his  appearance  and  prayer  of  admiffioni  proceedst         ■ 
**  Cai  dominus  rex  per  fenefcallum  fuum  conceffic  inde  feifinam      Browm 
habendum  fibi  et  hxr^dibus  {\x\z  feeundum  confuetudinem  huf^     ^*^ft 
landrt£  manerii  pradiBi  faciend :  et  reddend:  redditum  fervicia 
et  confuetudineS  inde  prius  debit :  et  confuet :  et  dat  domino 
de  fine,  &c.  fecit  domino  fidelitatem,  et  admiflus  eft  inde  te« 
nens,  &c.    4.  Copies  of  admiffions  from  the  muniments  of  4-  Co^isof 
Mr.  Grej^  at  BaehtvoHb.    14th  Novmber.     17th  £11%.     At  the  ^^^jMm/rtm 
Queen's.  Court  at  Tyfiemwth,  &c.  before  lionuu  Baies^  fur-  f^^tigr^ 
?eyor  of  the  queen's  lands  and  others,  J.  D.  it  admitted  to 
a  tenement  of  hujbandry  in  Bachvortb :    the  habendum  is  for 
life,  according  to  the  cuftom  of  bujkandrj  fbere^  (omitting  at  the 
v>Ul(ftbe  brd).    (Signed)    Nortbumberland.    Thomas  Bates. 
There    were    fimilar    copies  of   admiffions  of  different  te^ 
nants  to  different  tenements,  loth  03ober^    ao  Eliz^ ;    a  3d 
January^  38  J5/rz.;  15th  Offober^  41  J?/is. ;  3d  jipri/,  1 1  Car.  i.;       [  4^1  3 
and  22d  OBober^  14  Car.  i. ;  habendum  for  life,  or  to  the  te* 
nant  and  his  affigns,  or  to  him  and  his  heirs,  accor£ng  to  tbt 
tujlom  ofbujbandrj  oftbe  manor ^  or  according  to  tbe  cufiom  tfbuf^ 
laniry  there  ufed^  or  according  to  tbe  euflom  ofhti/bandry.     In  two 
inilances,  loth  AprU^  43  ERz.^  and  2 2d  Jpril^  4  Car.  I.,  it  is 
according  to  the  cujiom  of  tbe  manor  s  hx  none  of  thefe  inftances 
13  it  faid,  at  the  luill  oftbe  ford.     5.  A  petition  (without  a  date)  5.  Petttwn  of 
of  feverai  copyhold  tenants  within  the  manor  to  Algernon  Earl  eopyboiders  tc 
of  Northumberlandj  complaining  that  their  copies  were  altered^  ^  tiivanus* 
and  more  than  their  cuftomary  fines  required  by  his  officers ; 
and  that  fome  of  the  tenants  had  been  denied  their  copies^ 
though  found  heirs  according  to  tbe  cuftom  oftbe  manor^  and  not* 
>vith(landing  they  had  paid  and  performed  all  rents  and  fenrices 
then  and  formerly  due  and  payable  according  to  tbe  cuftom  oftbe 
manor ^  on  pretence  that  they  had  divided  nvithout  licenfe  9  al- 
though the  Earl's  fteward,  who  then  declared  he  was  one  of 
the  lords  of  the  manor,  did  at  court,  upon  application  from 
fome  of  the  copyholders,  bid  them  go  on  with  the  divifion  in 
God's  name ;  faying,  that  the  next  time  he  came  he  would 
grant  them  licenfe  for  diviiion :  they  therefore  pray  to  have 
their  copies  ae  formerly,  paying  their  certain  fines,  and  have 
their  faid  grierances  redrefled*     This  petition  appears,  by  an 
order  figtied  io  the  margioi  <*  A.  Northumberland^  spth  Apr^ 

Z  a  »^S9/ 
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i8o((.        }^S9^  tohaye  been  referred  to  certain  perfons;  but  nothing 

.• was  deteVrnined  by  reafon  of  the  neglect  of  pnc  of  the  fefeites. 

Brown       g^  ^^^^j^  March,  2  Jac.  2.     At  the  court  baron  of  the  Duke 

Rawli'  .s.     *°^  Duchefs  of  Somerfety  for  the  manor  of  Tjnemoutb^  thejaiy 

6.  Frefentment  }^^^^&  charged  to  enquire  vjhqt  nvere  the  cujfoms  of  the  manor ^  and 

ofciifiom.        what  duties,^  rents,  and  fcrvivcs  were  payable  to  the  lord*  for 

*^^5  their  copyhold  farms  in  the  feveral  town0iip3  within  themanofj 

^  **      •*       find  that  aU  the  copyhold  efl.ttes  nvitbin  thi  manor  were  c^pjhM 

efijfei  ef'mheritanft^  according  to  the  cu/tom  of  the  manor  g  and  that 

-  jf  any  copy.  pJder  died  feifed,  his  widow  (hould  enjoy /i^rp^ 

hold  ejlate.  during  widowhood  only  by  virtue  of  her  hulbaod's 

fPP7i  without  ar^y  fine,  or  taking  any  admittance.     That  on 

the  de^th  or  marriage  of  the  widow  the  copyhold  fliall  defcend 

.to  the  fopyholder's  eldeft  fon»  who  is  to  take  a  copy  at  the 

mxt  court.    Upon  fuclj  admittance  by  defcent  to  pay  the  lord 

-  *  40/.  for  a  whole  farm^-  ocx  for  a  half  farm»  and  I  or.  for  a 

quart^r^-  if  he  die  without  ifloe,  the  fecond  fon  to  take  a  copji 

.and*p«iy'(uch  fine  as  aforefaid  \  and  fo  from  fon  to  fens:  and 

for  lack  of  forts,  to  the  ^Idefi  daughtn  for  life  onIy»  payni  4L 

for  afin$,-ofq  m>hoiefarm^  s^nd  fo  proportion^Bly :  and  fo  to  de« 

fccAd  and  'Qome  to.the  nex^  heir  male  in  fucceffiom     Tlie  fab* 

ftance  of  the' other  findii^s  in  the  prefentment  is,  that  on  fo- 

luntary.'furftfnders  the  fioes  are  double  the  ainoant  of  thofe  on 

defceat'    That-  on  rurr^fiderit^  a  clofe,  'parcel  of  a  copyhold, 

but  lefs  than  a  quarter  of  it,  the  fine  (hall  be  as  for  a  quarter, 

with 'tin  ir^Credfe  of  i/.  upon  the  rent:  if  more  tfaaxi  a  quaner 

furrend^red,  the  fine  to  be  as  for  half  a  farm,  &c*    That  if 

the  part  fur  rendered  be  ft  cptfage  or  houfe,  then  the  rent  to  be 

increafed  i/«  and  'a  fine  as  for  a  quarter  of  a  tenement :  but  if 

'  it  be  a  Mortgage  futrender,  and  it  be  forrejidercd  back  to  the 

mortgagor  or  las  heirs^  the  increafe  of  rent  to  ceafe  \  the  foil 

rent  of  the  farm  being  preferved  to  the  lord.    In  cafe  of  mort* 

•  gage  furrenders  the  condition  to  be  indorfed  on  the  furrender. 

Surrenders  out  of  court  to  be  before  two  of  the  homagers  or 

CuQomary  tenants.    That  the  copyholders  iy  the  cuftom  may  kt 

'  C  4^3  I      ^  ^^^  ^^^^  iopybdd  lands  to  any  tenant  by  indenture  of  leafe 

for  3  years,  without  licence ;  and  if  for  the  term  of  20  or  21 

years,  then  the  copyholder  ought  to  have  a  licence  from  the  lord's 

fteward,  paying  his  fee,  without  paying  any  fine  to  the  lord. 

Surrenders  to  be  prefented  at  the  next  court  \  otherwifc  void. 

7.1. 
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7.  It  alio  appcs^red  by  th^  teftimonv  of  a  witnefs  who  had  exa-        iSodt 
mined  the  book  of  furrend^rs,  that  the  wordd  "  at  the  tuill  of        ■  " 
ihe  Iw^  were  npt  ihfcrted  iq  any  of  them.     That  the  greateft       B*owit 
pai^t  ftate  the  furrcndcr  to  b?  "  tp  the  ufe  of  the  furrcndcree,     j^  Vlins. 
according  to  the  cuftom  of  the  manor ^^  and  the  others  "  according  -^  Surrenderee 
to  the  cuftom  of  the' hujhandry  of  the  manori^  without  any  rcfe-  , 

rencc  to  the  wiJl  of  the  lord.  One  of  thofe  read  was  26th 
December  1770;  a  furrender  out  of  court  by  Mr.  Gr^/s  rai4 
truflees,  with  his  grivity  and  dire£^ion|  of  the  moiety  of  a  cuf 
tomary  or  copyhold  ttntta^Tit  ox  farmhold  in  Backwortbf  (to  which 
they  had  been  admitted  on  the  X5th  of  jlpril  1760,)  on  a  fur- 
Ten4,er  by  Mr.  Grey  to  the  ufe  of  M.  Bel/,  Efq.'  and  liis  heirs 
according  to  the  cuftpm  of  the  faid  manor,  (making  nO  mention 
oi  bujbandry  ox  the  wlhfthe  lord^)  in  tru(l|  &c. 

The  cafe  was  left  to  the  jury'  iipon  this  evidence;  and  tho 
learned  judge  obferved  to  tHem,  that  he  thought  there  was  np 
weight  in  the  plaintiff's  objedlion  that  the  furrenders  did  not 
fpecify  the  eftates  to  be  at  wills  that  circumftance  not  being 
oeceflary  to  be  Hated  in  a  (urrender,  whatever  it  might  be  14. 
an  adm>inon.  That  in  the  fuits  between  the  lords  and  tenants^ 
of  which  evidence  had  been  given  on  the  plaintiff's  part,  it  did 
not  appear  to  have  ever  been  a  queftion  whether  "their  tene- 
ments were  of  fieehold  or  copyhold  tenure,  but  merely  whether 
they  were  of  inheritance  or  not,  and  what  were  the  fines  and  fer- 
vices  to  which  they  were  liable  ;  to  which  alone  the  alteration  [  ^2^  } 
in  the  copies,  complained  of  in  fpme  of  the  proceedings,  feemed 
to  refer.  That  the  language  of  the  tenants  thenifclves  in  thofc 
proceedings,  where  they  dcfcrib^d  their  tenure,  feemed  to  ja?« 
port  a  mere  copyhold  tenure ;  as  they  uniformly  ftiled  th^mfelves 
copyholders  apd  copyholders  »f  inheritance,  without  any  qualifica- 
tion, or  without  apyjntimation  of  a  fftfhfld  intprcft  f  apd  th^t 
ip  his  opinion  the  evidence  upon  the  whole  prcppnderated  much 
\gk  i^yoMt  of  the  defendant ;  for  whom  tht  jury  foupd  thejir 
▼erdid. 

A  rule  was  obtained  in  Michaelmas  term  laft  for  a  new  trial, 
which  came  on  to  be  heard  in  E^jr  tecjii  laft,  vhep  Coc^U 
Sertjt.,  Voode,  and  Raine,  were  to  h^ve  oppQ&d  the  COle,  but 
the  Court  defired  to  hear  the  couj}fel  in  fuppcirt  of  it*. 

Park,  Topping,  and  Hdrayd,  argued  in  fupp<^t  ofi  the  nilf » 
that  the  weight  of  cridence  (hewed  that  the  free^M  of  t^efe 
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Cttllomary  eftatesy  and  confequently  the  foil  under  the  farfacci 
was  in  the  tenant  and  not  in  the  lord.  That  it  appeared  from 
the  various  documents  pVoved,  that  encroachments  had  been 
continually  making  by  the  lords*  ftewards  Upon  the  tenants* 
And  that  however  the  admittances,  which  were  the  a£ts  of  die 
lord,  and  framed  by  his  officers,  ftated  during  fome  periods 
the  tenants  to  hold  at  the  will  of  the  lord^  yet  that  the  furrcn* 
ders,  to  which  the  admittances  were  merely  confequential  (a), 
all  exprefled  the  holding  to  be  either  occorMng  to  the  cufim  ^ 
bujbandrj  of  the  manor^  or  iimply  according  to  the  cu/imit  ef  the 
manor  t  omitting  the  words  at  the  nvill  of  the  lord ;  and  that  the 
fame  appeared  by  the  Exchequer  decrees  of  the  19th  of  £Gs. 
and  of  the  8  Jac^  i.  and  12  Jac.  i»  and  the  prefentment  of 
the  cuftoms  of  the  manor  in  the  %  Jac.  a. ;  (hewing  that, 
though  fometinies  called  c^Md  or  fuftom^rj  tenants,  as  cri^ 
dencing  their  titles  by  copy  of  court  rolls  yet  %h^t  their  fcnriccs 
were  of  a  rftUitoMy  nature,  vi;.  border  fervicf^  zpA  the  defenci  cf 
Tynemouth  ^afilti  that  ^t\x  fines  were  certain^  s^nd  that  they 
held  eftates  of  inheritance  s  ill  which  are  indicia  of  a  fret  aad 
90t  of  a  hafe  tenure.  And  they  relied  principally  upon  the  cafe 
of  Gale  V.  Nd^le  {h\  where  it  was  refolved  that  lands,  parcel  of 
a  manor,  and  paffing  by  furrender  and  copy  of  court  roll,  were 
yet  not  copyhold j  but  cuftomary  freehold  i  becaufe  it  did  not  ap- 
pear in  any  of  the  rolls  or  copies  produced  that  they  weie 
granted  ad  voluntatem  domini  manerii,'  but  only  tenendum  fi* 
cundum  confuetudinen  manerii ;  and  that  too  in  a  cafe  where  aO 
the  tenants  had  before  conftantly  takea  their  eftates  to  be  cofj^ 
hold;  by  which  mufl;  be  underftood  |hat  they  had  called  than 
copyhotds.  And  by  X^ord  Hardv^icle^.  in  Huffey  v.  Grilk[^ 
cuftomary  freeholds  and  copyholds  differ  extremely  in  their  na- 
ture ;  the  latter  are  of  a  bafe  nature,  which  cuftomary  freeholds 
never  were.  And  diey  alfo  faid,  that  it  had  been  admitted  at 
the  trial  that  Mr.  Grey^  the  plaintiff's  landlord,  had  built  his 
prefent  houfe  in  J^ackworth  with  ftone  which  he  had  gotten 

(a)  Co*  Cop.  f  4,1,  zni  Roe  v.  Griffiths^  J^Burr.  1961. 
•    (i)  Carthm  43a.    This  and  all  the  leading  cafes  on  the  fufcjed  art 
oolle£ked  in  Che  cafe  of  Roe  d,  ConoUy  ▼.  Vernon,  5  Eafi,  51.  and  Jhi 
V.  Danverj,aau,  2991  which  were  referred  to, 

(f)  JmU.  ^Qh 

thoet 
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tliere.     And  that  as  to  coal,  there  was  no  proof  that  either 
party  had  before  gotten  any  there. 

The  cafe  ftood  over  for  want  of  further  time  till  this  termi 
when 

Lord  Ellenborough  C*  J.  (without  hearing  counfel  agaioft 

the  rule)  delivered  the  opinion  of  the  court.     After  dating  the 

pleadings,  and  that  the  real  parties  to  the  caufe  were  Mr.  Grey 

of  Backwcrtb  on  the  part  of  the  plaintiiT,  a  tenant  of  the  manot 

of  Tynemoutbf  and  the  Duke  of  Northumbtrlandt  lord  of  the 

mzaoTf  on  the  part  of  the  defendant ;  and  that  the  queftion 

between  them  was,  whether  the  foil  and  freehold  were  in  the 

tenanti  or  whether  the  tenure  were  not  copyhold,  or  in  the 

nature  of  copyhold,  and  the  freehold  in  the  lord  ;  he  proceeded 

to  ftate  and  comment  upon  the  evidence  reported  by  the  learned 

Judge  who  tried  the  caufe.     And,  firft,  as  to  the  evidence  ad* 

daccd  by  the  defendant:  it  appears  by  a  copy  of  the  inrolment 

of  letters  patent,  9  Car,  i.  that  the  Crown  granted  the  manor 

of  Tjfiimmith/bin^  formerly  parcel  of  the  pofleflions  of  the  late 

monaAery  of  Tynemcutbf  in  fee  to  Scriven  and  Bdenf  with  aU 

its  rights,  members,  and  appurtenances:  and  in  the  defcription 

of  the  premifes  are  mentioned  <*  all  thofe  ten  tenenunts  nf  buf^ 

bandrj  with  their  appurtenances  in  Backwortb,  then  or  late  in 

the  tenures  and  occupation  of  certain  tenants  by  name ;  and 

there  defcribcd  to  be  holden  <<  at  tbe  nviU  rf  tbi  lord!*    And 

the  greater  part  of  the  tenements  in  the  other  diftrids  are  de« 

fcribed  in  the  fame  manner  as  <<  ieneminU  of  bujbandtj  at  tbe 

mil  of  tbe  lord,**    Next  follow  the  conveyances  in  the  fame 

year  by  Scriven  and  Eden  to  Taylor  and  Cartturigbt,  with  an  /«« 

€eption  of  the  mines  and  veins  of  coals  in  certain  diftridls :  and 

in  1640  Taylor  and  Cartwrigbt  conveyed  to  Algernon  Earl  of 

Nortbumberland  with  a  further  exception  of  a  eoal  mine  in  another 

di{lri£l  \  which  the  Earl  and  the  bargainors  had  conveyed  away. 

The  next  piece  of  evidence  is  an  examined  copy  of  the  minify 

Ur/  accounts  for  the  mona(tery  of  Tynemoutb  in  the  30th  and 

31ft  of  Hen,  8.,  where  in  an  account  of  the  colleflor  of  the  rents 

in  Baekvfortb  under  the  ^ead  of  <<  bujhandry  retits^*  the  %tn^ 

ments  out  of  which  the  rents  iflue  are  defcribed  as  holden  <*  at 

tbe  will  of  tbe  lord"    This  is  followed  by  an  entry  from  the 

rolls  of  the  manor  of  a  prefentment  of  a  furrender  in  1663  to 

tp  Mr.  Gre^i  anccftor  of  a  eujiomary  tenment  ia  Badtwortb^  and 
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a  gvint  thereof  by  the  lord,  habendum  to  GfVjf  and  hU  beirs 
**  fl/  /A^  will  of  the  lord^  according  ie  the  cujlem  of  the  mansr.*' 
And  a  fimilar  defcription  runs  through  aH  the  other  admiffions 
in  "1677,  1679,  1687,  1771,  and  1777  j  the  habendum  in 
eaob  beiog  *<  at  the  nvill  of  the  lord  according  to  the  cujbm  ^ 
hujbandry  of  the  manor,"  or  '*  at  the  will  of  the  lord  according 
to  the  ctffijm  of  the  manor  J*  And  this  evidence  not  only  applies 
to  the  ufuai  manner  of  admittance  of  the  tenants  of  theoHiaen 
but  alfo  in  particular  to  the  admiflion  of  Mr.  Grey  and  thofe  no- 
dtx  whom  he  claims.  It  was  alfo  proved  on  the  part  of  the 
l&rd  of  the  manor,  that  there  was  noinftance  of  a  copyholder 
boring  for  coals  under  his  own  copyhold.  And  on  the  contrary, 
the  counterpart  of  a  leafe  in  1700  was  proved,  whereby  the 
then  lord  of  the  manor  demifed  all  the  coal-mines  and  veins  ef 
coal  under  all  the  lands  in  the  townlhip  of  Whitley  (one  of  the 
townihips  of  the  fame  manor)  at  a  rent  for  21  years.  And 
alfo  counterparts  of  other  leafes  of  the  fame  fort,  in  differsot 
townftiips,  oile  of  them  as  old  as  1684 ;  and  from  thence  dovn 
to  a  recent  period ;  fometimes  leafing  coals  and  fometioies 
Knre  quarries,  and  extending  in  general  terms  to  all  other 
fnities  under  the  furface.  This  is  the  general  rcfolt  of  the 
evidence  given  for  the  defendant ;  and  it  not  only  piores 
that  by  the  otiginal  grant  from  the  Crown,  and  of  thofe  through 
whom  the  Duke  claims,  that  thefe  eftates  were  holdcn  at  ila 
will  cfthe  lord,  according  to  the  cufhiH  ofhujbafndry  of  the  tmnor^ 
or '  according  to  the  ciijlom  of  the  manor ;  but  it  appears  alfo 
from  the  minifters'  accounts  from  Mich.  30  to  Mich.  31  HtnX 
(which  are  near  40  years  older  than  the  oldeft  date  on  the 
other  fide;  the  firft  admiflion  produced  on  the  part  of  the 
plaintiff,  in  which  the  words  at  the  will  of  the  lord  are  omitted, 
being  the  17th  of  Eliz.)  that  the  tenements  were  holicn  at  tin 
Hvill  of  the  lord  at  th^t  period  ;  only  it  omits  the  defcriptioa 
^  according  to  the  cujlom  of  hujbandry  /**  defcribing  the  rents  how- 
ever under  the  head  of  hujbandry  rents. 

On  the  part  of  Mv-  Grey  it  was  contended,  that  thefe  eftatcs 
are  not  copyhold  at  the  will  of  the  lord^  but  that  they  ZTtJrtihU 
or  of  the  nature  of  freehold,  though  paf^ng  by  furrender  and 
copy  of  court^roll.  Arid  the  cafe  of  Gale  v.  Noble  has  been  relied 
cn  in  fupport  of  that  argument.  That  cafe  is  only  leponed 
i&  Cartkew  (432})  and  there  the  lands  were  faidnot  to  be  copy- 
hold, 
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bold,  beeaufe  it  did  noC  sqypear  in  axif  of  the  rolls  or  copiea^        i9o6, 
produced  thac  they  were  granted  ad  volnntatem  domini,  but        -«-^ 
aaVf  fecundum  eonfuebiiinem  maaerii.     Without  impagaing  the       Brown. 
authority  of  that  cafe,  and  which  it  is  not  at  all  neceflary  to  do     jeL^lims. 
for  the  decifion  at  prefcnti  if  it  had  appeared  here  that  there 
was  no  evidence  of  any  admiffions  to  hold  at  the  wllofthe  lord^ 
that  cafe  might  have  applied}  though  I  am  rather  difpofed  to 
think  that  the  general  form  of  admiflions»  ac£ording  to  thecujhm 
of  the  manor,  may  be  explained  and  qualified  by  the  ufnge  m 
foch  a  manner  a0  to  fhew  that  the  freehold  is  in  Ae  lord:  and 
what  the  ufage  was  in  that  cafe  does  not  appear  by  the  report. 
But  at  any  rate  this  cafe  does  not  range  itfelf  under  that  of 
GaU  ▼.  Noble;  for  here   the  admiffions  are,   during  a  long       L  429  ] 
period,  uniformly  to  hold  dt  the  will  of  the  lord.  Cokeys  Copyholder^ 
/  41.  was  alfo  referred  to,  in  order  lo  (hew  that  the  furrender 
is  the  important  a£l,  from  whence  the  nature  of  the  tenure  is 
to  be  colle£ted|  and  that  the  admittance  mud  follow  it>  or  it 
is  void,     ^ut  the  terms  of  the  furrender  only  point  out.  to 
whom  and  for  what  eftate  the  land  is  meant  to  be  transferred 
by  the  tenant  making  fuch  furrender,  but  cannot  alter  or  vary 
the  terms  of  the  tenure  itfelf)  and  therefore,  fays  Lord  Cokep 
if  th^re  be  any  variance  between  the  admittance  and  the  fur- 
render, either  in  the  perfon,  in  the  eftate,  or  in  the  tenure,  or 
in  any  other  collateral  points,  the  lord  doth  only  transfer  an 
eftate  according  to  the  furrender  and  his  authority,  if  it  can 
ialejuch  ejfeB.     And  he  inftances,  if  a  furrender  be  made  to 
J.  S.  the  lord  cannot  admit  J.  N, ;  but  fuch  admittance  is 
wholly  void.     If  there  be  a  furrender  to  J,  5.  for  life,  and  the 
lord  admit  him  in  fee,  only  an  eftate  for  life  paflcs.     So  if  a  fur« 
render  be  to  one  upon  condition,  and  the  lord  admit  abfolutely^ 
it  is  void :  or  if  the  furrender  be  abfolute,  and  the  admittance 
conditional,  the  condition  is  void.     On  the  other  hand  it  ap- 
pears that  a  furrender  cannot  vary  the  cuftom  of  the  manor  any 
more  than  an  admittance  i  but  both  the  lord  and  the  tenant 
are  equally  bound  by  the  cuftooa.     Then  in  order  to  pro^ 
what  is  the  cuftom  of  this  manor  in  this  refpe£t,  the  fdaintiff 
gave  in  evidence  a  copy  of  an  Exchequer  decree  in  the  ij^th  of 
BHx.  in  a  caufe  of  Milbank  and  Others  v.  Dallaval  and  Others  g 
wherein  the  plaintiffs  ftate  themfelves  and  their  anceftors  to 
have  been  immemorially  feifed  of  tenements  in  Saclwortb,  and 
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fix  other  townfliips  in  the  manor^  holden  hj  copy  of  eomrt^rM 
according  to  tbi  eufiom  rftbe  manor  ^pajimg  rent,  and  *  doing  ionkr 
fervice,  and  defending  Tynemeutb  caftk  from  iitviafion.  This  it 
the  only  pan  which  affe&s  this  queftion,  as  a  ftatement  of 
their  tenure  \  for  the  reft  of  the  decree  merely  concerns  a  dif* 
pute  as  to  the  render  of  a  corn-rent  by  Wincbifter  or  Nenveaftle 
meafure.  Then  follows  another  decree  in  the  8  Jac.  i.  w^ch 
recites  that  the  kmg's  cuftomary  and  copyhold  tenants  in  B4idt^ 
nvortb  and  other  towolhips  of  the  manor  had  petitioned  the 
lungy  affirming  that  they  were  eopybolders  of  inheritance  i  and  that 
there  were  immemorial  caftoms  within  the  manor  for  payment 
oi fines  fir  admittances  to  the  faid  copjbold  tenements,  holden  by 
copy  of  court-rolls  fecundum  confuetudinem  husbamorub  of  the 
faid  manor,  upon  defcent,  furrender,  and  alienation ;  that  their 
fines  were  certain  ;  and  praying  relief  for  wrongs  done,  &c.  It 
is  apparent  from  the  whole  of  the  decree  (which  his  lordQiip 
read,  referring  particularly  to  thofe  parts  in  italics)  that  the 
whole  difpute  was,  whether  the  tenants  \t£i&ejlates  of  inberitanee^ 
and  upon  fines  certain  s  but  it  is  no  where  fuggefted  throughout 
all  the  proceedings  that  they  had  zfreebold  tenure.  The  decree 
affirms  th^m  to  be  copybolders  of  inberitance  with  fines  certcanm 
And  wher^  the  word  freebold  (eftates  of fieebold  or  inheritance) 
occurs  once  (and  but  once)  in  that  decree,  as  applied  to  the 
eftate  of  the  tenantSi  it  is  plain  from  the  whole  context  that  it 
is  ufed  in  fpeaking  of  freehold  intereftn,  in  contradiftinfiion  to 
chattel  eftatcs,  for  terms  of  years :  and  there  is  no  incongruity 
in  fttch  ufe  of  the  word }  for  a  perfon  may  well  ha?e  z  freebold 
interefi  in  a  copjbold  tenement*  That  decree  fpeaks  of  a  reference 
from  the  king  to  the  lord  high  treafurer,  chancellor,  and  barons 
of  the  Exchequer,  on  which  they  decreed,  &c.  which  refers  to 
C  ^3'  ]      a  ftat,  of  the  7  Jac.  i.  c.  lu  (a)  under  the  authority  of  which 

the 

(a)  7  Jac.  I.  f*  ai.  An  aft  for  confirmation  of  decrees  hereafter 
to  be  made  in  the  Exchequer  Chamber  afid  Duchy  Court,  concerning 
cgftomary  or  copyhold  lands  and  tenements.  Reciting  that  there 
had  been  much  queftton  and  exception  about  lands  held  by  copy  of 
Court-roll,  becaufe  either  not  originally  parcel  of  a  manor,  nor  ftridljr 
from  time  whereof^  &c.  demifcd  and  demifable  by  copy  of  Court-ioD 
of  the  faid  manors;  or  becaufe  fines  payable  for  admittances  upon,  kc^ 
pod  their  ulesi  cuftomsp  libcnicf  j  and  privileges,  are  cither  \mccitaiO| 

QX 
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the  reference  was  made,-  and  which  ftatute  fecms  to  hare  gone        i8o5. 
to  the  extreme  limit  of  the  powers  of  the  legiflaturc  itfclf,  and         *  . 

almoft  beyond  them  j  for  it  confirms  and  eftabliflies  as  copy-  ^^m 

holds  all  lands,  &c.  decreed  to  be  fuch  in  the  Court  of  Exche-  r^^liiis* 
quer  chamber  or  Duchy,  during  three  years  next  after  the  firfi  •[  41a  ] 
day  of  that  feffion  of  parliameni^  according  to  the  cuftbms  of  the 
faid  manors  feverally  and  refpe&ively,  <*  according  to  the  pur* 
<<  port  and  efie£t  of  fuch  decrees,  by  fuch  fines,  rents,  and  du* 
"  ties,  and  by,  with,  and  according  to  fuch  cuftoms^  privilegesy 
*<  liberties,  profits,  and  commodities,  and  in  fuch  mapner  and 
<'  form  as  in  and  by  the  faid  decrees  fbould  he  limited  and  ap» 
"  fointed!*    This  ftatute  is  to  be  found  in  RaflalP%  edition  of 


or  not  fo  plain  but  both  for  the  prefeot  and  in  future  times  much 
trouble,  lofs,  and  dif^^uict  may  arife,  &c.  and  may  be  a  difcouragement 
to  the  tenants  in  their  endeatours  in  improf tng  and  hufbanding  their 
faid  lands ;  and  that  his  majefty  minding,  5cc.  to  fettle  and  fecure 
their  copyhold  eftatea  according  to  the  true  meaning,  ftc.  had  been 
pleafed  that  the  Lord  Treafurer  and  the  Chancellor  of  the  Courts  of 
Exchequer  and  Duchy  (hould  take  order  upon  reafonable  compoii* 
tions,  &c.  to  eftablifh  their  faid  copyhold  eftates  by  decrees  of  their 
faid  feveral  Courts  refpeftively,  according  to  the  true  meaning,  &c. ; 
in  performance  of  which  kis  majefly's  diredions  divers  decrees  had 
been  made,  and  othera  are  intended  to  be  made :  it  enafta  that  all  the 
mefTuages,  cottages,  lands,  tenements,  and  hereditaments,  contained 
or  mentioned  in  any  decree  or  decrees  to  be  made  in  any  of  the  faid 
Courts  of  Exchequer  Chamber  or  Duchy,  at  any  time  fince  the  firft 
day  of  this  feffion  of  parliament ,  or  within  three  years  from  hence 
next  enfuing,  upon  compofitiona  made,  ftc«  with  \\\z  highnefs's  ofi« 
cera  on  his  behalf  aa  aforefaid,  and  in  and  by  the  fame  {L  e.  Courts) 
decreed  to  be  from  thenceforth  good  and  perfed  copyhold  laods,,/hifft 
fnm  the  time  of/ueb  decree  or  decrees  made,  be  taken  and  a^udged  to  ho 
good  andferfe^  copybM  lauds,  tenements,  and  hereditaments,  according 
to  she  true  intent  anil  meaning  of  the  faid  decrees  refpeSively*    And  that 
all  perfons  may  have  and  enjoy  the  faid  lands,  &c.  to  thco).  tbeif 
heira  and  affigna,  for  ever,  hj^opy  of  Court'Tollt  or  otherwife,  accord* 
ing  to  the  purport  and  effe6k  of  the  faid  decrees,  by  fuch  files,  rcot^ 
duties,  and  by  and  with  and  according  to  fuch  cuftoms,  provifoes,  li* 
bcrtiea,  profits,  and  commodities,  and  in  fuch  manner  and  form  as  in 
and  by  the  faid  decrees  fluiU  be  limited  and  appointed.    And  it  pro^ 
videa,  that  the  decrees  fliall  be  as  biadivg  as  if  fpecially  iaiintcd 
iatli^aa,  ^c, 

tho 
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i8oi^  the  Statuta^  but  ^  is  omitted  in  the  common  editions  of  the 
>  ♦  -^  Statutes.  The  next  piece  of  evidence  is  an  order  of  the  Court 
Brown  ©f  Exchequer  \a  Eafter^  12  Jac*  i.  which  reciting  part  of  the 
R^liNS,  former  decree  relating  to  the  forms  of  the  copies,  and  that  the 
Earl  of  Northumberland  had  certified  the  accuflomed  form  of  a 
copy  for  fuch  tenants  as  were  admitted  after  death,  direcls  fuch 
form  to  ftand  for  a  precedent  in  future :  and  in  that  form  the 
habendum  is  to  the  tenant  and  his  .heirs  fecundum  confuetu^nem 
htiflmndrim  manerii^  omitting  ad  voluntatem  dominie  At  any 
rate  it  may  be  obferved  of  this  order  or  decree,  that  it  was 
made  out  of  time^  and  of  courfe  not  within  the  authority  of  the 
flatute,  being  pn^de  beyond  the  three  years  limited  by  the  fta* 
tute  for  that  purpofe.  Upon  this,  however,  it  is  contended, 
that  (afluming  the  decree  to  be  effectual,)  inafmuch  as  it  (hews 
that  the  tenants  held  their  eftates  according  to  the  cuftom  of  huf-^ 
bandry  of  the  manpr  only,  without  ftating  at  the  will  of  the  W, 
it  follows  from  the  do£irine  laid  down  in  the  cafe  of  Gale  r. 
NobU^  that  they  had  a  freehold  tenure.  That  argument,  how- 
ever,  afiumes  that  a  holding  according  to  the  cuftom  of  hu/banirj 
of  the  manor  muft  be  taken  to  imply  negatively,  that  it  is  net  oc* 
cording  to  the  will  of  the  lord.  But  where  reference  is  made  to 
I  433  ]  the  cuftom  generally,  what  that  cuftom  is  in  all  its  parts  is  to 
be  collected  from  evidence  of  ufage,  i.  e.  from  what  has  in  fad 
been  the  cuftom  a£ted  upon.  The  words  <<  according  to  the 
cuftom  ofhujbandryoi  the  manor'*  may  have  different  interpreta- 
tions. They  may,  though  not  properly  for  the  prefent  purpofc, 
refer  to  a  known  courfe  of  bufbandry  in  the  manor  regulating 
the  culture  of  the  tenants'  eftates :  or  they  may  mean  that  the 
tenants  hold  as  hulbandmen  of  the  lord,  in  like  manner  as  the 
villeins  of  the  lord  formerly  were  employed  in  the  culture  of  the 
lord's  lands,  and  as  diftinguiflied  from  an  holding  by  military 
fervices  properly  fo  called,  &c.  &c.  That  the  tenants  held 
mccording  to  the  cufkm  of  hufbandry  of  the  manor,  whatever  that 
cuftom  was,  is  alfo  proved  hy  variops  copies  qf  admsflioDS  be* 
ginning  in  the  17  Bliz,  (pripr  in  point  of  time  to  thofc  produced 
by  the  defendant,  ip  which  *^  iff  the  tuUl  of  the  lonP*  occor,} 
JLhough  f^me  others  (late  it  gmerally  accordit^  fo  iht  pf/hm  tf 
tbf  mamr* .  Thefe  are  followed  up  by  a  petition  to  Algmfsu 
Earl  of  Nortbumkirland^  complaining  of  the  tenants*  copies  and 
cnftomt  havipg  been  altered^  and  their  fines  incre8fod|Onpftie0C0 
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of  their  having  divided  without  licence ;  all  which  arc  referred';        i8o6. 

but  as  nothing  came  of  the  reference,  it  is  immateriil  to  dwell 

upon  it.  Likcwifc  an  niquifitioh  in  the  2  Jac.  2.  for  afcertain..  .  .^ 
ing  what  were  the  cuftoms  of  the  manor,  ani  the  duties,  rent^,  RxvLiitk. 
and  fervi'ces,  payable  to  the  lord  hj  the  tenants  for  their  cdpy* 
hold  farms  ;  in  which  it  is  found  Ijy  the  jury  charged  with  the 
inquiry,  that  all  the  copyhold  ef tales  within  the  manor  nuere  copyhold 
tftates  of  inheritance^  according  to  the  cujlom  of  the  manor*  That 
the  widow  of  a  copyholder  dying  feifed  (hall  enjoy  the  copyhold 
eflate  during  widpwhoodf  without  any  fine  for  admittance. 
That  the  eldeft  Ton  of  a  copyholder,  fucceeding  by  defcent, 
(hall  pay  40J.  fine  on  admittance  for  a  whole  farm  ;  and  fo  in  C  434  1 
proportion  for  a  half  or  quai^er  farm.  But  ah  bided  daughter 
taking  in  default  of  fons  fliall  pz^^.  for  a  whole  farm,  and  take 
only  for  life.  This  increafe  of  fine  on  admittance  of  the 
daughter,  who  takes  only  a  life  eftate,  feems  to  have  arifen 
from  her  inability  to  perform  the  border  fervice.  There  is  alfo 
a  cujiom  dated  for  the  tenants  to  leafe  their  copyhold  lands  by 
indenture  for  three  years,  without  licence ;  but  if  leafed  for  20 
or  21  years,  then  they  mud  have  a  licence,  and  pay  the  deward's 
fee.  There  are  alfo  feveral  other  findings :  but  it  is  to  be  ob« 
fenredy  that  none  of  them  date  or  fugged  any  right  or  claim.on 
the  part  of  the  tenants  to  the  freehold  of  their  tenements.  'It 
was  however  proved,  that  upon  examination  of  the  book  of 
furrenders,  the  furrenders  all  appear  to  have  been  to  the  ufe  of 
the  furrenderees,  either  according  to  the  cuflom  of  the  manor,  or 
according  to  the  cuflom  of  hufbandry  of  the  manor,  and  th^t  there 
is  no  indance  of  a  furrender  to  hold  at  the  will  of  the  lord* 
And  this  latter  circumdance,  upon  the  efie£l  of  which  1  have 
in  part  obferved  already,  is  the  only'evidence  which  avails  the 
argument  of  the  plaintifi>  founded  on  the  cafe  of  Gale  v.  JSfoile^ 
that  where  the  tenant  holds  according  to  the  cuflom  of  the  manor 
generally,  without  dating  at  the  will  of  the  lord,  an  intendment 
is  to  be  made  that  t\it  freehold  is  in  the  tenant.  What  the  evi- 
dcnce  of  the  cudom  in  izQi  was  in  that  cafe  does  not  appear 
from  the  report,  but  merely,  that  in  none  of  the  roils  or  copies 
Was  the  holding  dated  to  be  at  the  wilt  of  the  lord.  Neither 
does  it  appear  hereby  the  evidence  what  the  cujlom  of  hufbandry 
is  in  this  cafe.  But  in  none  of  the  ▼ariou<(  proceedings  given 
in  evidence  in  this  cafe  does  it  appear  that  there  ever  was  any 
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claim  made  by  the  tenants  to  the  freehold  of  their  tenements ; 

the  only  claim  infifted  upon  by  them  is,  that  they  were  ccpf- 

.  ^       holders  of  inherkanct  at  Jims  certain,  &c.     But  as  to  the  free- 

Rawi^uis.  ^o'^*  ^  eridence  of  nfagei  which  is  of  the  utmoft  wiright  is 
cafes  of  this  fort9  u,  as  far  as  it  goeSi  wholly  on  the  Gde  of  the 
lord.  For  there  is  no  evidence  that  the  tenants  have  ever  gotten 
coal  under  their  own  lands,  but  the  evidence  uniformly  is,  that 
the  whole  of  the  coal  gotten  has  been  gotten  in  right  of  the 
lord  by  his  leflees,  &c.  It  is  tbo  much,  therefore,  to  fay,  that 
there  ought  to  be  a  new  trial  as  in  cafe  of  a  ▼erdt£l  againft  evi* 
dence,  or  indeed  that  the  evidence  does  not  in  this  cafe  greatly 
preponderate  in  favour  of  the  verdid  :  though  if  it  only  ftood 
in  equal  fcales,  there  would  be  no  occaGon  to  difturb  this  ver* 
diAf  which  appears  to  have  been  given  to  the  fatisfa£Uon  of 
the  learned  Judge  who  tried  the  caufe. 

Rule  difcharged. 


Saturday  f 
JiMellh. 

The  drawer 
of  a  bill  of 
exchange, 
which  had 
been  accept^ 
edy  and  was 
not  refafed 
payntent  by 
the  acceptor 
till  after  the 
bankruptcy 
of  the  drawer, 
it  difcharged 
by  his  certtfio 
cate;  inaf- 
much  as  fuch 
debt  18  made 
proveable  un- 
der his  com- 
million  by 
the  ftatute 
jG.  I,  c  ji. 


Starbt  again^  Barns. 

IN  an  aAion  by  the  indorfee  of  a  bill  of  exchange  againft  the 
drawer,  the  plaintiff  declared  that  ^e  defendant  on  Ae 
15th  of  September  x8oi,  according  to  the  ufage  and  cuftom  of 
merchants,  drew  a  bill  of  exchange  of  that  date  on  J.  Gardaer 
of  Lotidon^  requiring  him  two  months  after  date  to  pay  to  his,  the 
defendant's,  order  lOo/,  value  received ;  which  bill  J.  Gardner 
Oh  the  fame  day  and  year  accepted :  that  the  defendant  before 
the  time  appointed  for  the  payment  thereof  indorfed  it  to 
y.  JTartviek,  Or  order,  who  before  it  was  due  indorfed  it  to 
the  plaintiff:  and  that  afterwards  when  it  became  due,  on  the 
18th  of  November  1801,  it  was  ptefented  to  J.  Gardner  fdr 
payment,  *  who  on  requeft  refufed  to  pay  the  fame,  and  made 
default !  of  all  which  premifes  the  defendant  afterwards,  on  the 
aid  of  November  18O1  at  London^  had  notice,  &c  byrcafon 
whereof,  &c.  The  fecond  count  charged,  that  the  like  bill 
drawn  by  the  defendant  on  J.  Gardner,  and  made  payable  to 
the  defendant,  or  his  order,  was  accepted  by  Gardner,  and  af- 
terwards, and  before  it  became  due,  was  indorfed  by  the  de- 
fendant 
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fendant  to  the  order  of  the  plaintiff,  and  by  the  plaintiff  fo  l8o5. 
A£offx  Gardner  t  and  that  afterwards  when  the  bill  became  due^  -*  ■  ■ 
on  the  i8th  of  Navemier  4801,.  it  was  prefented  for  payment  Staret 
to  y.  QardfiiTf  who  refufed  payment  and  made .  default :  and  b^^^ 
thereupon  the  bill  was  returned  to  the  plaintiff,  who  was  af- 
terwards, on  the  25th  of  March  1802,  obliged  to  pay  the 
fame:  of  all  which  premifes  the  defendant  on  the  faid  25tbof 
March  had  notice,  &c.  There  were  alfo  the  common  money 
counts.  The  only  plea  was,  that  the  defendant,  before  the 
exhibiting  of  the  plaintiff's  bill,  viz.  on  the  6th  of  November 
i8oiy  became  a  bankrupt,  and  that  the  feveral  caufes  of  adion 
in  the  declaration  mentioned  accrued  to  the  plaintiff  before  the 
defendant's  bankruptcy ;  on  which  iffue  was  joined.  At  the 
trial  before  Lord  Ellenborwgb  C  J.  at  the  dttings  after  hft 
Michaelmas  term  at  Guildhall^  the  fads  dated  in  the  declaration 
(landing  admitted,  it  was  proved  in  fupport  of  the  defendant's 
plea  (upon  which  alone  the  queftion  arofe)  that  a  commiflion 
of  bankrupt  iffued  againft  the  defendant  and  J.  Gardner  on  the 
6th  oi  November  1801,  and  that  their  certificate  was  allowed 
on  the  24th  of  March  i8c2 ;  and  it  was  thereupon  contended 
that  the  debt « was  barred.  But  a  diftinftion  being  taken  be- 
tween this  cafe,  where  the  bill  having  been  accepted,  the 
drawer  only  became  contingently  liable  in  default  of  the  ac- 
ceptor, which  default  was  not  made  till  after  the  bankruptcy,  C  437  1 
and  confequently  no  debt  due  from  the  drawer  before ;  and 
prior  cafes  which  had  been  decided,  where,  the  bill  being  re* 
f ufed  acceptance,  the  drawer  became  immediately  liable ;  Lord 
EUenborough  directed  a  verdi£l  to  be  found  for  the  plaintiff  for 
t2o/.,  the  amount  of  the  bill  and  intereft,  with  liberty  to  the 
defendant  to  move  to  fet  it  afide,  and  enter  a  nonfuit,  if  the 
Court  (bould  be  of  opinion  that  the  debt  was  barred  by  the  de- 
fendant's certificate.  A  rule  nifi  was  accordingly  obtained  for 
this  purpofe  in  Hilary  term  laft,  which  was  grounded  princi- 
pally  upon  the  authority  of  Macartney  v.  Barrow  (a),  where  it  is 

laid 

(a)  %  Stra.  949.  and  3  IVii/,  16.  and  2  Barnard.  7$i,  5. 

The  following  note  of  this  cafe  is  from  Mr.  Ford^t  MS.  vid, 
aaits  347. 

Macartney  againft  Barrowt  E,  6G.t.  B.  R*  The  defendant,  ia 
the  month  of  December  and  till  the  6th  oi  January  1 728^  drew  bills  of 

exchange 
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Ai8  tisit't^  drawing  of  a  bill  creates  a  debt:  and  otbcr  cafi^ 
miete  nkncd  to,  aa Ctwtey  ▼•  Duidep {a)^   Rolft  w.  C£iflon{f)^ 

Stai^bv      J^rmcifY.  JR^abr^r),  and  Bm parti jUiUfid). 

^^^  'Park  and  If^igby  tvw  fliewed  caiife  agaiaft  the  nde  y  and  ra- 

-lied  upon  the  diftin^Hon,  arifing  ont  of  the  cafes  dccidedi  be- 
tween bills  accepted  and  not  accepted  'at  the  time  of  die 
drawer's  bankroptcy*    There  is  an  nnplied  engagement  by  the 


exchange  upon  Mefirs.  Parmenter  and  other  merchants  at  Bi/loa,  pay- 
able at  a  future  day;  and  upon  the  13  th  ofyanuarjg  in  the  fame  year, 
a  comnaiiHoa  of  bankrupt  ifTued  out  agaidft  him,  on  which  he  was 
found  a  bankrupt :  and  In  February  and  March  following  the  hills 
were  returned  to  Engfand^  protefted  for  non-acceptance ;  upon  which 
the  defendant  was  arrefted,  and  fued  to  execution  :  and  hating  now 
obtained  his  certificate,  \FWifi  moved  that  he  might  be  difchargedia 
purfuance  of  the  ad  '^  Gwo»  a.  r.  30.  iiirhcreby  the  benefit  of  thea& 
5  Geo.  I.  £.24.  is  conveyed  to  bankrupts  obtaioiog  a  certifieatey  (viz.) 
to  be  difchargcd  by  the  Court  that  iflties  the  proeefs  from  all  a&ons 
'founded  upon  any  debt  contraded  before  an  a£i  of  bankruptcy  com- 
micted.  And  although  Strange  for  the  plain tiif  urged,  that  it  did  not 
appear  when  the  defendant  firft  became  a  bankrupt,  and  that  he  was 
not  chargeable  upon  the  faid  bills  of  exchange  before  they  'had  been 
refufed  acceptance  by  the  drawee,  and  had  been  proteRed,  or  at  leaft 
before  the  day  of  payment,  which  was  not  till*after  the.  going  out  cf 
the  commilfion  of  bankrupt ;  yet  ihe'Court  refolved  that  he  (hould  be 
taken  to  be  a  bankrupt  the  day  the  commiffion  was  executed,  and 
that  they  could  not  intend  he  was  a  bankrupt  fooner;  but  if  the 
plaintiff  would  fuppofe  he  was^  the  fa£i  ought  to  be  (hewn  by  him. 
And  as  to  the  obfe&ian,  that  the  defendant  had  not  contraded  aay 
debt  before  the  proteft  $  they  refolved  that  a  debt  was  created  imaic* 
diately  upon  drawiag  the  bills,  before  the  day  oCpayment»or  any  pro* 
tell  made ;  the  money  to  be  received  upon  the  bills  being  debitum  is 
przfenti,  though  folvendum  in  futuro ;  and  that  the  proteft  did  not 
raife  any  debt,  but  was  only  notice  to  the  drawer  of  the  drawee's  re* 
fufal  to  pay  the  bill. 

Lee  Juftice  faid,  that  the  7  Geo,  i.  r.  Ji.  which  enables  perfoss 
who  have  fecurities  for  money  payable  at  a  future  day  to  come  under 
the  commiflion,  extends  10  all  forts  of  fecurities  given  upon  a  good  con* 
fideration,  though  the  money  did  not  become  due  for  goods  foM  to 
the  defendant,  as  was  orged  by  Strange  that  it  ought. 

(ii)  7  TermRtp.  565.  (3)  %H.  Blae.  570. 
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draper  of  a  bill  to  the  perfon  in  whofe  favour  it  is  drawn,  ^hat        z8q5. 
Uie  d^wcc  will  accept  it ;  atid  if  it  be  diflionoured  it  may  be  ■    ■' 

coofidcrcd  as  referring  the  holder  to  his  original  prefcnt  debt  S'tarbt 
^ainft  the  drawer,  which  is  evidenced  by  the  bill ;  the  implied  Bar  hi, 
conGideration  having  failed  on  which  he  agteed  to  receive  a  bill 
f2,j^\c  at  a.  future  time(tf).  But  it  is  btherwife  where  the  bill 
is  ^cceptqd  I  for  then  the  original  debt  is  merged,  and  the  onlj 
Remedy,  of  t^e  holder,  even  againft  the  drawer,  is  .upon  the  bill, 
by  which  a  new  contract  between  them  is  created^^and  nopre« 
fent  debt  exifts,  but  only  a  future  contingent  liahility,'  in  cale 
the  acceptor  (hall  make  default  on  the  ftipulated  day  oJF  payment. 
Then  the  bankruptcy  of  the  drawe^  having  happened  before 
that  day  arrived,  the  bill  could  not  be  proved  under  his  cotd* 
miflion  i  for  thcf e  was  then  no  debiium  in  prefenti  folvendum  in 
futuro  \  but  it  was  altogether  contingent  whether  the  bankrupt  '  [[  439  ] 
▼ould  ever  be  indebted  at  all  or  not.  And  the  ft  at.  7  Geo^  i* 
^31.,  which  enables  perfons  hp|ding  fecurities  for  money  pay- 
able at  a  future, day  certain  to  come  in  under  the  commiflion, 
extends  only  to  debts  which  are  certainly  due  from  the  bankrupt 
at  f|ich  future  day.  The  cafe  of  Macarty  v.  Barrow  was  where 
bills  4rs|wn  upon  ^m  by  the  defendant  .before  his  bankruptcy 
were  returned  protefted  for  non-acceptance ;  therefore  the  then 
prefent  debt  vvhich  was  raifed  by  his  drawing  before  the  bank«« 
tuptcy  never  became  CQntingent.  For  it  has  been  decided  (a),, 
that  the  drawer  is  liable  inimediately  on  the  hon«acceptance  of 
the  drawee,  though  .the  time  fot  which  the  hill  was  drawn  be 
tiot  elapfed.  ^Rflfe  v.  Caflon  (3),  and  Cowley  v.  Dunlop{c)j  were 
both  cafes  of  counter-acceptances.  In  the  latter,  |the  Court 
were  divided  in  opinion  oh  the  queftion  whether  fuch  exchange 
of  paper  created  a  prefent  exifting  debt  which  might  be  proved 
under  the  commiflion. 

Sir  V.  Gibbsj  (and  Marryat  was  with  him)  in  fupport  of  the 
rule,  contended  th^t  immediately  upon  the  drawing  of  a  bill  a 
debt  is  ratfed  from  the  drawer,  which  continues  till  fatisfafl^n 

(0)  Vide  MUford  v.  Hi^ayer^  Dot^L  54.  and  BalKngatt  v.  Clojer^ 

{c)  7  Term  Rep,  365.  and  vide  Budkr  v.  Suitivani,  3  Eqflf  ju  Houb 
V.  Baxter ,  ib.  177.  and  ex  parti  Marfhajf  i  M.  139^ 

Vol.  VII,  A  a  «| 
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l8o5«        of  the  billy  although  it  cannot  be  enforced  againft  him  ttntSI 

■  default  made  by  the  acceptor ;  and  then  the  drawer  is  anfwcr- 

^^**i*      able  with  a  reirofpcft  as  from  the  time  of  the  bill  drawn.  And 

Barks.       ^^  relied  upon  the  principle  of  the  cafe  of  Macartj  v.  Barrow i 

which,  though  the  cafe  of  a  bill  protefted  for  non-acceptance, 

£  440  3      was  decided  upon  the  ground,  as  dated  in  the  more  corred 

"    report  of  it  in  Wtlfon  from  the  note  of  Lord  C.  J.  Wllmat, 

<<  that  the  drawer  of  a  bill  of  exchange  inftantly  upon  hh 

drawbg  the  bill  contra£l8  a  debt.**    Whether  the  bills  in  that 

cafe  were  refufed  acceptance  hefore  the  bankruptcy  of  die 

drawer  does  not  appear  by  the  report ;  though  the  argument  of 

Strange^  who  was  counfcl  for  the  plaintiflF,  leaves  room  to  infer 

^that  the  non-acceptance  was  after  the  bankruptcy;   which 

would  afllmilate  the  cafes  very  nearly :  for  till  the  diOionour  ic 

could  not  be  told  whether  the  drawer  would  erer  be  liable  to 

be  fued  upon  the  bill ;  and  yet  he  was  holden  entitled  to  be 

difcharged  under  his  certificate.    And  it  is  clear  from  what  vas 

faid  by  the  Lord  Chancellor  in  the  cafe  Ex  parte  Harnfon  (j), 

that  he  confidered  that  the  holder  of  a  bill  might  prove  his  debt 

under  the  commiflion  of  the  indorfer,  though  the  bill  did  not 

become  due  till  after  the  bankruptcy.    He  was  then  (topped 

by  the  Court. 

Lord  Ellenborough  C.  J.  Upon  referring  to  the  aft  of 
the  7  Geo*  l.  ^.  31*  I  think  the  pbin  letter  of  it  is  decifive  of 
this  queftion,  without  going  upon  any  other  more  uncertain 
ground.  With  all  the  refped  which  I  feel  for  the  opinion 
deliTcred  in  Macarty  v.  Barrow^  that  the  mere  drawing  of  a 
bill  upon  another  payable  at  a  future  time  creates  a  prefeot 
debt  from  the  drawer,  recognized  as  it  was  by  Lord  C  J.  Wd* 
mot  in  Chilton  r.  Whiffin^  I  (hould  have  doubted  whether  the 
giving  a  credit  upon  another  perfon  at  a  future  time,  wherebj 
the  drawer  virtually  agrees  that  if  the  drawee  do  not  accept  the 
£  441  3  bill,  he  will  pay  it,  conftituted  any  thing  elfe  than  a  contingeflt 
future  liability  in  the  drawer  upon  the  default  of  the  drawee. 
However,  I  feel  myfelf  relieved  from  any  difficulty  on  tbe 
fubje£i  upon  the  plain  ground  that  the  defendant  is  entitled  to 
hii  difcharge  under  the  ftatute.  After  reciting  that  tndefl 
were  often  obliged  to  difpofe  of  their  goods  on  credit,  and  to 

(a)  t  Bro,  a,  Crf.  615. 
*  ...  take 
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take  bills,  kc*  payable  on  Mture  dzjs,  and  that  the  buyers  be*  i8o5. 
coming  bankrupts  before  the  money  ^pon  fuch  fecurities  be-  ■ 
came  payable,  it  had  been  a  queftioni  whether  fuch  perfons  Starbit 
giving  fuch  credit  on  fuch  fecurity  (hould  be  let  in  to  prove  Bar  hi* 
their  debts  before  fuch  fecurities  became  payable  j  for  remedy 
it  enads  that  «  Every  perfon  who  (hall  give  credit  on  fuch  fe* 
Curities  as  aforefaid''  (here  credit  was  given  by  the  party  on 
fuch  a  fecurity)  *<  to  any  perfon  who  (hall  become  a  bankrupt/' 
(that  is  the  cafe  here,)  <<  upon  good  and  valuable  confideration 
for  any  fum  of  money,  or  other  matter  or  thing  whatfoevcr,'* 
(an  exchange  of  fecurities  is  a  good  confideration  according  to 
Cowley  V.  Duniop  and  other  cafes,)  <<  which  (hall  not  be  due  or 
payable  at  or  before  the  time  of  fuch  perfon's  becoming  bank« 
rupt,**  (that  is  the  faft  of  this  cafe,)  <<  0iall  be  admitted  to 
prove  their  refpe£live  bills,  &c.  in  like  manner  as  if  they  were 
made  payable  prefently,  and  not  at  a  future  day/*  In  every 
refped,  therefore,  the  circttmftances  of  this  cafe  tally  with  the 
defcription  in  the  ftatute.  Without,  therefore,  admitting  the 
principle  that  the  drawing  of  fuch  a  bill  conditutes  a  debitutn  in 
prxfentt^  it  is  fufhcient  to  fay,  that  by  the  exprefs  words  of  the 
flatute  the  debt  was  proveable  under  the  defendant's  commif- 
fion,  and  therefore  he  is  difcharged  by  his  certificate. 

Grose  J.  declared  his  concurrence  on  the  ground  of  the  {442} 
ftatute.  But  obferved  alfo,  that  he  (hould  hefitate  long  before 
he  decided  againft  the  dodirine  laid  down  in  Macarty  v.  Barrow^ 
which  had  been  often  recognized  fince,  that  the  drawing  of  a 
bill  of  exchange  conftituted  a  debitum  in  prafenti  from  the 
drawer,  though  y^/D^/i^i/;?!  infuturo. 

Pit  Curiam^  Rule  abfolute  for  entering 

A  non(uit. 
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Monday,  SUTTOK  Ogaif^  WebLBY. 

June  9lh. 

A  dcvifcc  for  npHIS  waw  a  feigned  iflbc,  dircacd  by  the  Lord  Chancellor 
'iUte  *" It  ^"  ^  petition  in  the  matter  of  the  defcndant'f  bankruptqri 

of  which  was  ^^  ^  ^^  queftion  whether  the  defendant  had  been  a  trader 
a  brick.  within  the  bankrupt  laws  at  any  time  between  the  aiSth  of  St^ 

pound,  mak-  umhtr  1796  and  the  I  ft  of  January  1803,  the  plaintiff  in  fuch 
there  for  fale  ^^^  affcrting  the  affirmative.  The  caufe  was  tried  at  the  iafi 
generally,  ailizes  for  EffeXy  before  HetUh  J.,  when  a  verdiA  was  found  for 
with  a  view     (he  plaintiff^  fubje£l  to  the  opinion  of  the  Court  on  the  follow- 

within  the  The  defendant  in  the  year  1795,  '^'^  name  being  then  John 
bankrupt  Marjhy  and  then  reiiding  at  WteUigb  in  EJftx^  opened^  and  en- 
laws,  though  t^^cd  with  the  excife  ofliccr  of  the  diftridl  in  which  he  rcfidcd, 
the  coals  and  ^  P'l'^lic  kiln,  as  a  brick^maicr,  in  his  then  name  of  Join  Marfi. 
fome  of  the  When  he  fo  opened  the  kiln  he  had  no  intereft  in  the  cftate 
wood  uftd  in  from  which  the  biick-eartb  *  was  dug,  the  fame  being  the  pro- 

burning  the       ^^^    ^£  ^^^  Samuel  Weiley :   and  the  defendant  there  carried 

bricks ;  and      *       ^  ,  ■'  , 

had  occupied  ^^  ^^^  brick-making  bufinefs  until  the  death  of  Weelej  on  the 

the-fame  17th  of  September  I796»  Immediately  after  S.  Wcdefs  death 
ground  as  a  j^^  defendant  entered  into  poiTeffion  of  the  cftatc,  on  a  part  of 
for  general  which  the  faid  brick-kiln  was  eredied,  and  from  which  the 
f»le,  before  brick- earth  had  been  procnred,  as  devifee  thereof,  for  the  term 
the  ^"*^^.  of  his  own  life,  for  his  own  ufe  and  benefit,  under  the  will  of 
bydevife;for  ^*  Jf^^^^f  fubjeft  to  the  incumbrances;  and  the  defendant 
this  is  but  a  continued  in  pofleflion  as  tenant  for  life  until  the  ifiuing  of  the 
more  benefi-  com  million  of  bankrupt  againft  him  on  the  16th  oi  Januatj 
cnloyinir  his  ^^-4*  The  annual  value  of  the  eftatc  and  manor  was  at 
own  cftate,  S.  W.eekfs  death  750/.  per  annum,  the  greatcft  part  of  it  then 
by  carrying  j^d  ftill  being  under-let  to  tenants ;  and  the  whole  is  fubjcft 
^  k  t  ^^  ^^  incumbrances  to  the  amount  of  ?3o/.  per  annum,  and  con- 
ameliorated  fifts  of  about  900  acres.  Iryimediately  after  5.  Weeltfs  death 
ilate,  and  is  the  defendant  re-entered  the  fame  kiln  at  the  ezcifeoffice  10 

not  a  buying  ^^  ^j^^^  ^^^  oljohn  Weeley ,  and  his  kiln  was  furrcrcd  ercrf 
ot  flnv  com*  j  ^  • 

modity  to  fell  ^4  days  by  the  furycying  officer  of  the  diftrift  from  its  firft    I 

it  again ;  nor 

does  It  fall  within  the  principle  of  the  bankrupt  laws, -which  were  'fTcllcd  agsint 
thofe  who,  getting  other  men's  goods  into  iheir  bands,  obtain  credit  upon  and  coo- 
fume  the  fao&e. 

•£  443  ]  entry 
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entry  in  1795  until  July  1799.     It  was  a  large  ^nd  capital        1806. 
kiln,  capable  of  burning  30,000  brcks  at  a  time,  and  during       — 
all  the  above  peripd  was  kept  by  the  dchnd2nt  for  the  general      Suttom 
/a!c  of  tricks  and  tiles  to  any  purchafir  i  and  bricks  and 'tiles  were     Wseley* 
fold  there  to  any  perfon  who  came  to  buy  them,  and  that  in 
great  quantities,  wiVA  a  viev)  to  profit :    the  defendant  ufually 
employing  feven  or  eight  workmen  at  his  kiln,  who  made  the 
bricks  at  a  certain  price  per  thoufancl.     During  the  above  pe- 
riod the  defendant  yearly  made  fr.om  150  to  200,000  bricks, 
and  a  great  number  of  tiles,  part  of  whtc)i  were  during  that 
period  ufed  by  him  in  repairs  on  the  faid  eftate^  and  in  build- 
ing a  cottage  on  the  brick-ground  for  the  foreman  to  live  in^       il  444  3 
and  a  piggeiry  and  other  buildings  on  the  faid  eftate :  but  the 
greater  proportion  thereof  were  fold  to  cuftomers  in  general : 
and  during  that  period  the  defendant  at  various  times  folicited 
cuftom  from  feveral  perfons  to  purchafe  bricks  and  tiles,  front 
him  at  the  faid  kiln,  and  he  exchanged  bricks  and  tiles  with 
one  perfon  for  coals.     On  the  30th  of  January  1796  the  de- 
fendant inferred  an  advcrtifemcnt  in  the  Ipfwich  Journal,  ad- 
drefled  to  tile-makers,  for  a  tile-maker  \  and  dated  therein  that 
a  good  hand  might  have  condapt  employ  in  an  extenCve  vein 
of  capital  earth.     And  in  July  following  he  inferted  another 
advertifement,  addrtiTed  to  brick  and  tile- makers,  for  a  perfon 
who  was  a  complete  mafter  of  the  bufincfs  of  making  chimney- 
pots, glazing  tiles,   &c.  to  undertake  ,  the  management  of  a 
brick-kiln  where  there  was  an  extenfive  vein  of  excellent  brick 
and  tile  earth  for  red  ware  only.     He  thereupon  procured  one 
Cook  as  a  foreman,  to  whom  he  reprefented  at  the  time  of  en- 
gaging him  that  he  ihould  burn  from  5  to  600,000  bricks  3^ 
year  for  fale.     Cook  from  the  beginning  of  1796  fuperintended 
the  brick-making  bjifinefs  until  July  17991  when  the  defendant 
•entirely  gave  up  brick-making  \    from  which  time  Cook  and 
6.  Marjb  (the  defendant's  brother)  hired  the  brick-kiln  anjl 
premifes  of  the  defendant,  and  carried  on  the  brick-making 
bufinefs  therein,  on  their  own  account,  for  fome  time ;   after 
which  the  defendant  let  the  premifes  to  J.  Marjoram^  who  dill 
continues  to  carry  on  the  brick-making  buiinefs  therein.     The 
defendant,  from  the  firft  opening  of  the  brick»kiln  in  17959 
until  the  death  of  iS.  Weeley^  and  afterwards  imtil  he  left  off 
bjipk-malung  in  July  1799)  carried  on  without  interruption  the 
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jSc6.       manufaduring  and  felling  of  bricks  and  tiles  at  the  faid  Idin, 
■        in  the  fame  manner,  and  with  the  fame  view  to  profit.    The 
Su  rroN       *  coals  and  fome  of  the  wood  ufed  in  burning  the  bricks  were 
Wee  ET      ^ougiit  of  two  or  three  different  perfons  i  but  fome  of  the  wood, 
#  f  44  c  1     ^^^  3^1  ^^^  brick  earthy  draw,  and  fand,  ufed  in  the  brick* 
rnaking,  were  procured  and  raifed  as  aforefaid  by  Jfobn  Weelej 
from  d  iff  .rent  parts  of  the  eftate>  and  not  bought^    And  the 
brick  earthy  draw,  wood,  and  fand,  procured  and  raifed  from 
the  edate,  fo  firft  belpnging  to  S.  Weeley,  and  afterwards  to 
the  defendant  himfelf,  for  his  lifci  fubje£^  as  aforefaid,  during 
the  above  period,  and  ufed  in  making  the  bricks  and  tiles  from 
the  time  when  the  defendant  firft  commenced  the  brick-makiog 
bufmefs  until  he  declined  it,  upon  an  average  formed  lefs  than 
a  fifth  part  of  the  ezpence  of  the  coals  and  wood  purchafed  for 
the  manufa£turing  luch  bricks  and  tiles,  and  the  labour  em- 
ploy^ in  rendering  them  faleable  at  the  kiln,  including  the 
cxcife  duty  to  be  paid  upon  the  fame.     The  queftion  for  th^ 
opinion  of  (he  Court  wafi,  if  the  defendant  were  a  trader  be- 
tween the  days  dated  f     If  he  were,  then  the  verdiA  to  ftand; 
if  not,  then  a  nonfuit  to  be  entered. 

The  cafe  was  argurd  in  lad  Hilary  term  by  PcoUj  for  the 
plaintiff,  and  ff^ethtreU  for  the  defendant.  The  general  pomt 
yrhether  9  perfon  renting  or  ptherwife  acquiring  brick  ground, 
for  the  purpofe  of  n^aking  bricks  for  general  falci  be  a  trader 
within  the  bankrupt  laws,  having  been  feveral  times  before 
much  difpuQed  in  the  cafes  ex  parte  Jiarrifm  {a)  in  Chancery, 
jind  Parker  v.  JVelU,   C.  B.  (4)    JS.  R.  (<:)  and  Dm.  Pro(.  {i) 

[  44$  ]]  where^  all  the  cafe3  bearing  upon  this  quedion  are  coUe£led,  ie 
'  }s  unn?ce0ary  to  detail  the  arguments,  cfpecially  as  the  Couit, 
in  giving  judgment,  noticed  fuch  of  them  as  appeared  to  throw 
^ny  new  light  upon  the  fubje£i.  The  Court,  at  the  time  of 
the  argument,  intimated  th.eir  opinion  very  drongly  againd  the 
bringing  9  perfon  circumdanced  as  the  defendant  within  the 
fcope  of  the  bankrupt  laws :  bift  faid,  in  anfwer  to  an  intima- 
tion that,  gentlemen  had  taken  notes  for  a  fecpnd  argurocnti 

{a)  t  Bro.  Ch.  Caf.  173.  and  Coolers  Bankrupt  Lavjsy  3?.  5th  fdit, 

(b)  Cocke  s  Bankfufi  L.  ^1.  jkp.  and  Montague^ t  Bkt,  L.  app.  97. 

(tf)  I  Term  Rep   34. 

"      (d)  lb.  ;  83.  Cfote  and  Mwiaguc^  ib*  and  i  TfmSn*^  Dig,  of  Perl 
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that  the  cafe  had  been  fo  fuUf  and  ably  difcafled  already,  that        1 8o6. 
nothing  more  could  be  faid  upon  it :  tind  that  they  would  dc-       -^— — 
liver  their  opinion  after  they  had  conferred  together  upon  it.      Suttom  . 
No  opportunity  occurred  for  doing  this  during  j?^^r  term,     Web  ley* 
the  greater  part  of  which  was  occupied  by  the  trial  of  Lord 
Vifcount  MelvUUy  in  the  great  hall.     And  now  the  opinion  of 
the  Court  was  delivered  by 

Lord  Ellenborough  C.  J.    This  cafe  is,  as  was  contended 
by  the  defendant's  counfel  in  his  argumenti  diftinguiOiable 
from  the  cafe  qf  ex  parte  Harrifon^  in  which  Lord  Thurlow  re- 
fufed  a  new  trial  \   where  a  brick-maker  having  taken  earth 
from  the  wafte,  and  having  made  a  coropenfation  on  that  ac- 
count to  the  lord,  was  found  by  the  jury  to  be  a  trader;   and 
from  that  of  WelU  and  Parker^  in  which  the  opinions  of  the 
King's  Bench  and  Common  Pleas  differedi  and  on  which,  in 
the  Houfc  of  LordSy  there  was  ultimately  no  decifion  \  inaf- 
much  as  in  both  thofe  cafes  the  earth  employed  in  making 
bricks  was  acquired  for  that  very  purpofe  :  and  it  is  not  necef- 
lary  to  fay  what  would  be  our  opinion  if  a  cafe  Similarly  cir* 
cumftanced  to  the  one  or  the  other  fliould  come  before  us.    In 
the  prefent  cafe  Weeley^  by  devife,  took  a  freehold  intereft  in 
die  brick  eafth,  and  can  in  no  way  be  confidered  as  buying  any       £  44^  J 
things  which  he  fold  again  ;  but  like^  a  burner  of  his  own  chalk 
or  rock  into  lime,  the  fmelter  from  his  own  mines  of  iron  or 
lead  ore  into  pigs,  or  the  manufa£^urer  of  his  own  rock  into 
allum,  appears  to  have  merely  Carried  his  own  foil  to  market  in 
ibme  way  manufaSurcd.     What  reafon  then  is  there  that  he 
Ihould  be  holden  a  trader  more  than  the  feveral  other  venders 
of  their  own  manufaflured  foil  already  mentioned.     It  can 
make  no  difference  that  in  this  cafe  the  manufactured  foil  was 
clay,  in  the  others,  rock  of  various  forts,  or  chalk.     In  order  to 
feielt  and  flux  iron  and  lead  confiderable  quantities  of  fuel  and 
feme  ingredients  are  neceflary  :   fo  too  in  order  to  make  rock 
allum  into  merchantable  allum.     And  for  making  clay  into 
bricks  no  greater  variety  of  additional  articles  is  required  than 
is  required  for  manufaduring  and  rendering  the  particular   ^ 
fubjefts  faleable  in  the  foregoing  inftances.     In  the  feveral 
cafes  of  the  lime*burneri  the  fmelter  of  ore,  and  the  maker  of 
allum,  although  the  furface  of  the  earth  might  produce  fome        ^ 
profit,  yet  the  felling  the  foil  under  fuch  furface,  or  parts  of 
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l8c<^.  fuch  foil,  in  a  ftatc  eflentially  altered  by  various  ptoceAn  of 
'  manufafiure,  has  been  holden  not  to  alter  the  charafiker  of 
SuTTow  ^h^  land-owner,  nor  to  convert  him  .into  a  perfon  who  caii  be 
mf^^Y  properly  faid  to  cany  on  the  trade  of  merchandize.  The  prin- 
ciple of  the  bknkrug|t  laws,  as  it  is  to  be  fpund  in  the  ftatute 
of  Hen.  8.  referred  to  in  the  argument  by  that  defendant's 
counfel,  is  to  prevent  perfons  craftily  obtaining  into  thdit  hands 
great  fiibftance  of  other  men's  goods,  and  at  their  own  wills 
and  pleafures  confuming  the  fubftance  obtained  by  credit  of 
other  men :  and  the  Inbfequent  ftattttes  relating  to  banlmpts 
r  A^%  n  t^ere  made  for  the  better  providing  againfl:  the  {yerfons  de« 
fcribed  by  that  ftatute,  amd  for  the  more  accurately  defining 
who  oiight  to  be  taken  to  be  a  bankrupt :  in  no  one  of  which 
is  there  any  term  made  ufe  of  which  is  not  defcriprive  of  per- 
fons to  whom  in  the  aftual  courfe  of  their  buiinefs  extehBve 
^edit  is  given,  and  that  for  rfie  very  purpofe  of  carrying  it  on? 
And  where  particular  employments  are  not  fpecificd^  fuch  as 
(hat  of  a  fcrivener,  the  general  defcription  cannot  be  fatisfied 
without  there  be  hcth  a  hujing  and  felling :  this  is  implied  in  the 
words  itfing  the  trade  of  mercbandiiu  t  for  a  merchant  is  fo  deno- 
minated from  his  being  a  buyer  to  fell  again :  but  one  who  bum^ 
into  bricks  the  clay  of  the  land  of  which  he  is  f<^ifed  as  de- 
vifee,  and  then  fells  the  bricks  fo  made,  is  no  buyer  of  any 
thing  to  fell  again  ;  nor  is  he  one  the  courfe  of  whofe  bufincfs 
requires  that  he  (hould  obtain  great  fubftance  of  other  men's 
goods  upon  credit.  And  it  is  always  to  be  remembered,  thait 
st  is  the  protedion  of  perfons  who  have  fo  given  credit  wfaich 
is  the  profeSed  ohjcCt  of  the  batikrupt  laws. 

Judgment  of  Nodfuit 
to  be  chttredk 
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locK  and  Another  again/i  PoTTa.  %^^'TiL 

%on  on  a  policy  of  infixrance  upon  the  flitp  Colonial  pra« 
^o,  «  at  and  from  Trifiidad  to  Gibraltar/'  f*';"'^^''^ 
•;..      *"  i,  ftay,  and  trade,  load,  unload,  and  reload,  (hipped  from 

\    *  aige  property  at  all  6r  atiy  of  the  Wefi- India  the  Brityb 

^  Mhtlj  Martinique  I  the  infufahtfe  fO  continue  upon  5^^?'*''^^ 

until  flic  fliould  arrive  at  Oibraitar  and  have  moored  at  thercfore'ihc 
^    ^^4  hours  in  good  fafety ;  and  upon  the  goods  from  the  fame  caohot 
jading*  thereof  until  the  fame  (hould  arrive  at  Gibraltar^  and  he  infured  oa 
be  there  difchatgcd :   at  a  prehiium  of  20  guineas  per  cent.,  to  i     .*  ^  j^-1 
return  10/.  per  cent,  if  the  (hip  fhouM  have  convoy  for  the  matters  not 
voyage  and  arrive.    The  declaration,  after  fetting  forth  tlje  that  part  of 
policy  as  above,  dated  ad  of  June  1 8pi,  ftated  that  afterwards.  ^5  ^^^S®  "^ 
on  3d  of  June  1801,  the  defendant,  in  confideration  of  a  fur-  of  tne  Wefi 
ther  premium  of  5  guineas  per  cent.,  agreed  that  the  faid  info*  /idSfa  iflandsf 
ranee  fhould  be  "  agaiirft  all  rifles  ^h^ltfoe^et,  Britijb  capture^  ^^^^  Vi)^nj 
ftfzure^  and  detention  included.**    It  thch  ftated,  that  on  the  ift  -y^^^  another 
of  May  iSoi  the  (hip  was  in  fafety  at  IVimdad^  and  on  the  (which would 
fame  day  departed  from  thence  on  the  voyage  infured  for  Mar*  have  bceii  Ic* 
tinique^  where  (he  arrived  on  the  aoth  of  May ;  that  on  the  2d  ^  Jcre  m)t 
of  June  a  large  quantity  of  goods  was  thcrt  put  on  board  to  be  exchanged* 
carried  from  Martinique  to  Gibraltar  ^   and  that  the  (hip  with  *nd  its  ulti- 
the  gt>ods  rftcrwards  failed  from  Martinique  upon  the  voyage  ^^<^ 
infured,  but  that  before  her  arrival  at  Gibraltar  (he  Was  loft  by  Gibraltar. 
flie  ^3rils  of  the  feas.  And  the  flifp 

At  the  trial  l>cfore  Lord  Ellenbor^  C.  J.  at  the  Ettingi  ?"^  i'^*,?'^^ 

I-       1  A  f*  .   ./  t.  i.  -T     L      ri^i-  mg  loft  off 

^fter  laft  Trtmty  term,  the  policy  with  the  fuhfequent  memo*  Gibraltar 
randum  was  proved :  and  it  alfo  appeared  thfit  the  (hip  which  though  the 
went  otjt  from  Gibraltar  arrived  at  Trinidad^  *  attd  afterwarda  allured  could 
failed  from  thence  to  Martinique  with  fome  ^oods  on  boards  "®^  recover,^ 
but  took  in  (\igar  and  cofice,  being  th^  principal  part  p{  her  ^;um  having 
cargo,  ^t  Martittique :   both  Trinidiid  and  MttrtiniqUe  being  at  been  paid 
that  Wi!nc  in  the  poffelSdn  of  the  Sritijb  by  capture:  and  that  ''^"^f^^"^'"^ 
itnittcdiatcly  upon  her  arrival  in  the  outer  road  of  Gibraltar  a  ^nnot  be  re? 
fuMen  ^nd  violent  fquall  t>f  wind  dfrofe,  in  confe<|udnce  t^  povercd  back« 
which  (he  was  driven  upon  the  rocks  and  bulged.    The  plain-     ^C  455  ^ 
tiff  rccdtef^d  %  VttiHet^  ttit  ^0  cfcjeaiona  %rete  T^fdrv^d, 
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upon  which  a  rale  ntfi  was  obtained  in  Micbaelmas  tarn  laft 
for  fetting  aGde  the  verdi£l  and  entering  a  nonfuit:  iftjThat 
the  memorandum  extending  the  infurance  againft  Britt/b  caf^ 
iure^  fmure^  and  detention^  vitiated  the  policy,  ad,  Tbat  the 
trade  infuTiedy  being  colonial  produce  from  the  Brkijb  colonies 
in  the  Weft  IndUi  to  Gibraltar^  was  illegal  bj  the  naTigation 
laws. 

Sir  V.  Gibbs  and  Carr  now  Ibewed  caufe ;  and  upon  the 
firft  point  argued  that  the  memorandum,  however  illegal,  being 
made  at  a  time  fubfequent  to  the  making  of  the  policy,  would 
not  affe£l  it,  but  at  mod  would  only  be  void,  and  the  cafe 
would  Hand  as  if  no  fuch  memorandum  had  been  made.  But 
they  alfo  contended  that  the  memorandum  was  legal ;  for  that 
Brittjb  property  might  through  ignorance  or  wrong  be  feizcd, 
captured,  and  detained,  as  well  by  Britiftf  privateers  as  by  the 
king's  (hips  of  war,  and  lots  and  damage  would  thereupon 
enfue  though  the  property  were  afterwards  liberated ;  againft 
whichiofs  the  aflured  might  lawfully  contra  A  to  be  indemni- 
fied :  and  that  if  the  words  were  capable  of  a  conftru£Uon 
which  would  make  the  infurance  lawful,  the  Court  would  not 
intend  them  in  any  other  Icnfe.  TAc  Court  feeming  to  coincide 
with  the  plaintiff's  counfel  on  this  point ; 

Pari  contra  (with  whom  was  Marryai)  contended  apon  the 
authority  of  what  was  faid  in  Kellner  v.  Le  Mffurier  {a\  that 
an  infurance  againft  Britijb  capture,  to  nomine,  was  illegal  and 
void  I  and  that  the  memorandum  was  incorporated  with  the 
policy  by  the  terms,  of  ir,  and  made  all  one  C9ntra£i,  which 
could  not  be  fevered.  That  Britijb  detainer  includes  an  em^ 
bargo  by  the  king's  authority,  againft  which,  though  happening 
without  any  fault  imputable  to  the  owner  of  the  goods,  it 
would  be  unlawful  to  intuxt  e»  nomine  g  becaufe  of  the  policy 
of  creating  an  infereft  in  any  f ubjeA  againft  the  a£ts  of  our 

own  government. 

The  Court  obfetved,  that  what  was  faid  in  Kellner  v.  Le  Me^ 
furier  muft  be  taken  with  reference  to  the  fubjeA  matter ;  that 
being  the  cafe  of  a  policy  on  a  foreign  fiiip,.  the  general  words 
of  which  were  confidered  as  not  extending  to  infure  the  party 
againft  Britift^  capture  in  cafe  of  hoftilities  {V) :  and  they  ftill 


{a)  ^Eafi,  402f 


( j)  See  alio  Can^a  v.  U  Mefurier,  ib.  407* 
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feemed  inclined  to  thinki  that  conftruing  the  words  of  the  me-       i8o5, 
morandum  in  a  faTourable  fenfe,  as  extending  only  to  cover    Lubbock 
lofles  happening  from  unlawful  capture,  feizure,  and  detention       aginnfi 
by  Britijb  fliips ;    or  even  extending  it  to  temporary  lawful  de-      Potts* 
tention,  without  any  fault  of  the  aflured;   the  memorandum 
would  not  vitiate  the  policy.     Howeveri  without  deciding  this 
point,  they  called  upon  the  plaintiff's  counfel  to  anfwer  the 
other  objedion. 

Sir  V.  Gibbs  and  Carr  contended,  2dly,  that  the  voyage  in- 
Cured  was  legal.     The  ifland  of  Trinidad  to  which  the  Qiip  firft      C  45^  3 
went,  aiid  Martiniqui  where  (he  afterwards  (hipped  the  colonial 
produce  in  queftion,  were  both  at  that  time  Weft  India  colo- 
nies under  the  Britift)  government;  and  there  is  nothing  in  any 
of  the  ifavtgation  laws  which  prohibits  Britijb  colonial  produce 
from  hieing  carried  to  any  other  Englijb  plantation^   fuch  as 
Gibraltar  mull  be  confidered  to  be,  though  (ituated  in  Europe. 
The  ftat.  I2  Car,  2.  r.  i8.  /.  i.  enafls,  that  no  goods  (hall  be 
imported  into  or  exported  from  any  lands,  iflands,  plantations» 
or  territories  belonging,  or  which  may  hereafter  belong  to  or  in 
the  poffe(Bon  of  the  king,  liis  heirs  and  fuccelTors,  but  in  (hips 
belonging  to  the  people  of  England^  or  Ireland^  Waies^  or  J9/r- 
mck'Upoff'Tweed.    Then  by  yi  1 8.    "  No  fugars,   &c.  of  the 
growth,  &c.  of  any  Engli/h  plantations  in  America^  AJtOy  or  Afri^ 
ra,  (hall  be  tranfported  from  any  of  the  faid  Englijb  plantations 
to  a<py  land,  ifland,  territory,  dominion,  port,  or  place  whatfo* 
ever,  other  than  to  fuch  other  Englifh  plantations  as  belong  to  his 
majefty,  &c.  or  to  England f  or  Ireland^  Wales ^  or  Berv)ick'Upon* 
Tweedi"  on  pain  of  forfeiture,  &c.     Thrn  by/  19.  (hips  failing 
from  England,  Ireland,  Wales,  or  Berwick-upon-Tweed  (hall  give 
bond,   that  in  cafe  they  (hall  load  any  of  the  faid  commodities 
at  any  of  the  faid  Epglijb  plantations,  they  (hall  be  landed  at 
fome  port  of  England,  Ireland,  Wales,  or  Berwick-upon-Tweed  : 
and  for  all  (hips  coming  frpm  any  other  port  or  place  to  any  of 
the  aforefaid  plantations,  which  by  this  a£l  are  permitted  to 
trade  there,  bond  (hall  be  taken  that  fuch  goods  (hall  be  carried 
to  fcfme  ijther  of  his  majejly^s  Englijb  plantations,  or  to  England^ 
Ireland,  Wales ^  or  Berwick-upon-Tweed.     Ihis,  they  obferved, 
was  the  principal  jad  which  diredly  regulated   the  intercourfe 
between  the  mother  country  and  its  colonies,  and  between 
ihofe  feverai  colonies  \  and  the  exprefii  obje^  being  to  promote  t 
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tbc  fiiip{uiig  and  nayigatioq  of  Bfi^hftd^  that  objeA  va«  a$  well 
attained  by  promoting  a  free  coIUteral  intercourfe  between  the 
feveral  coIon^es»  &c*  in  EngHJb  &ip.S|  as  by  the  direfl  intercourfe 
between  the  refpe£live  colonies  and  the  mother  country.  By 
/.  9*  indeed  of  (tat.  15  Car.  2.  r.  7.  a  penalty  is  inflided  on 
cuftomJioufe  oflSM^ers  in  England^  or  JFales,  or  Berwick^  giving 
warrant  to  fufier  any  fugar,  &c.  the  growth  of  the  faid  colo- 
nies, &c.  to  be  carried  to  any  other  country,  uniil  firft  unladen 
and  put  on  (bore  in  fome  port  of  England^  ITaUsp.  or  Bnytick' 
mpon-Tweed.  But  this  muft  be  couftrued  with  reference  to  the 
former  provifioni  and  muft  apply  to  ether  countries  than  an  Eng^ 
lyb  plantation*.  The  fame  a£lj  /  6.  provides  that  no  European 
commodity  (hall  be  imported  into  any  plantation,  &c*  of  his 
majeftyy&C.  mAfiai  Africa^  oi  ^merica^  but  what  (hall  be  (hipped 
in  England,  Walef^  or  Birwick-upon-Ttveed,  in  Englijb  (hips. 
But  it  is  no  where  direAty  provided  that  colonial  produce  fn?f 
not  be  brought  to  any  £nglijb  colony,  plantation,  &c.  in  £v- 
rope^  fo  as  to  exclude  Gibraltar*  Then  the  fubfequent  zQi  of 
the  aa  &  23  Car.  a.  c.  a6./.  lo  &  1 1.  reciting  the  laft-mentioned 
ftatute,  and  particularly  the  6th  fe£iion,  and  reciting  further  the 
prejudice  to  England  by  (hips  going  with  plantation  produce  to 
Ireland^  (which  it  muft  be  obferved  was,  like  Scotland  before  the 
Union,  an  independent  kingdom,  and  having  different  revenue 
laws,  though  under  the  fame  fovereign)  by  means  of  bonds 
taken  foij  the  return  of  fuch  (hips  to  Ireland  as  well  as  England, 
Wales,  and  Berwick,  under  the  general  words  of  the  ftat. 
1 2  Car.  2.  c.  iS.  /.  19*  it  therefore  direds  th^t  Ireland  (ball  be 
left  out  of  all  fuch  bonds  taken  from  any  (hip /ailing  Jram  Eng* 
iandf  Ire/andp  Wales,  or  Berwick-upon-Tweed  for  any  Englijb 
plantation  in  America  i  and  dire£ks  as  before,  **  that  in  cafe  the 
/aid  (hip  (hall  load  any  of  the  faid  comtnoditics  at  any  of  the 
faid  Engli/b  pkintations,  they  (hall  be  brought  to  fome  port  of 
England  or  Wales,  or  to  Ber^vicl'upon-Tweed,  and  (hall  there 
unload  and  put  on /here  the  fame.  And  in  like  manner  for  aJl 
(hips  coming  from  any  other  port  or  place  to  any  of  the  afore- 
faid  plantations,  which  by  the  faid  a£t  are  permitted  to  trade 
there,  &c.  bond  (hfiU  be  taken  that  fuch  (hip  (hall  carry  the  faid 
goods  **  to  fame  other  of  his  majefty*s  Engli/h  plantations,  OR  to 
England,  Wales,  ox  Berwick-upon-Tweed ^  &cl:  and  then  it  gives 
a  forfeiture  for  difobcdiepcef    |t  does  not  fa j|  «^  to  fon)e  other 
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of  his  maj«fty*8  Bngli/h  plantations"  in  America  Ajla^  or  Africa.        1806. 
A  plantation  ie  not  confined  to  fcttlemcnts  for  raifirig  produce,       — — 
but  in  a  general  fcnfc,  as  here  ufed,  means  anjr  place  where  a     L^*^^ 
colony  of  men  has  been  planted.     And  at  any  rate  the  illegality      'Porrt. 
of  the  tranfa£llon  is  made  to  depend  upon  the  unlading  and 
putting  onjhore  colonial  prodUce*  in  a  prohibited  place,  which 
was  not  the  cafe  here* 

Lord  Ellenborough  C.  J.  It  is  quhe  plain. from  the 
whole  fcope  of  the  navigation  laws  in  the  time  of  Car.  2.  that 
colonial  produce  could  not  legafly  be  (hipped  from  the  planta- 
tions  in  the  tVeJl  Indies  to  any  part  of  Europe  except  England f 
Wiifej,2ind  Berwick-upon-Tweed:  though  fince  the  Unions  the  .  , 
privilege  has  been  extended  by  particular  afts  {a).  A  ftrong 
legi native  declaration  of  this  is  to  be  found  in  the  ftat.  ^^5  Car,  1* 
c.  7,  /.  2.  which  recites  the  -prior  permiflion  to  carry  produce^ 
the  growth  of  the  plantations  in  America^  AJia^  or  Africa^  from 
the  places  of  their  growth  to  any  other  of  his  majefty's  plart" 
tations  in  thofe  parts  {Tangier  excepted),  without  paying  duties ;  C  ASS  3 
and  that  the  inhabitants  of  divers  of  thofe  colonies,  contrary  to 
the  exprefs  letter  of  thofe  laws,  hante  brought  into  divers ,  parts  of, 
Europe  great  quantities  thereof,  which  they  vend  to  foreign 
fliipping,  &c.  to  the  hurt  and  diminution  of  the  cuftoms  and 
trade  and  navigation  of  this  kingdom  :  and  for  remedy  impofes 
certain  duties  on  all  fuch  commodities,  unlefs  bond  be  given 
to  bring  the  fame  to  England^  or  WaleSi  cr  Berwici'upon-Tiueedf 
and  to  no  other  place,  and  there  to  land  and  put  the  fame  on 
Ihore  (i).  The  t^rm  plantation  in  its  common  known  (ignifica- 
tioa  is  applicable  only  to  colonies  abroad  where  things  are 
grown,  or  which  were  fettled  for  the  purpofc  principally  of 
raificg  produce  $  and  have  never  in  fa£t  been  applied  to  a  place 
like  Gibraltar^  which  is  a  mere  fortrefs  and  garrifon,  incapable 

(a)  VUe  Aft  of  Union  with  Scotland^  5  Ann.  c.  8.  article  4.  and 
12  G,  2.  c.  30.  and  15  G  2.  V.  33.  and  the  Ad  ofUnton  with  Irelahd, 
39  &  40- G.  3.  e.  67.  article  6. 

ib)  Vide  flat.  Y^^W.  3.  r.  «.  /  8.  Vide  alfo  the  fttt.  22  & 
1%  Car,  2.  -Which  recites-the  hxk\t  mifchief,  and  eDa6b  '*  that  if  anf 
'*  ihip  belonging  to  any  of  his  majefty's  plantationSj  which  fhall  have 
*'  on  board^any  fugars^  Ac.  fhall  be  found  to  havo  unbden  in  any  port 
•'  or //tff^  o/"  Europe,  0/^^ /^/m  .Eiighnd;  Wales,  or  Berwlck-upon- 
•*  Tweed,  fuch  (hip  (hall  be  forfeited,"  &c.     ^ 

of 
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1 8o6.       of  raiCng  prodace»  bat  fapplied  with  it  from  other  places,    ta 

'  truth  the  tierm  plantation^  in  the  fenfe  afed  by  the  navtgatioa 

Lubbock     laws,  has  never  been  applied  either  in  common «undet (landing 

^OTTg*       ^^  '^^  ^"^  ^^^  ^^  parliament  (at  lead  none  fiich  could  be  pointed 

out  when  demanded  in  the  courfe  of  the  argument)  to  any  of 

the  Britijb  dominions  in  Europe  ;  not  to  Dunkirk  while  that  wu 

in  our  pofleiDon,  nor  at  the  prefent  day  to  Jerfej^  Guetnfej^  or 

any  of  the  iflands  in  the  channel.     And  the  continued  excla« 

fion  of  all  thefe  from  the  dired  import  trade  of  the  colonies, 

affords  a  ftrong  pra£lical  expofition  of  the  hw.     And  as  to  the 

illegality  of  the  tranfadiion  attaching  only  upon  the  landing  of 

the  goods  *,  he  faid»  that  though  the  forfeiture  might  only  at- 

C45'3      tach  upon  the  landing  of  the  goods,  yet  that  the  ihippiog- 

them  for  that  purpofe  was  illegal,  and  avoided  the  infurance 

on  fuch  a  voyage.    The  other  Judges  concurred  in  the  fame 

opinion.    . 

It  was  then  fuggefted  by  the  plaintiff's  counfel,  that  as  the 
whole  voyage  was  illegal,  (which  did  not  appear  to  have  been 
known  to  the  affured  at  the  time,  nor  the  infurance  entered 
into  with  intent  to  contravene  the  law,)  the  rifk  had  never  at- 
tached,  and  therefore  the  premium  ought  to  be  returned. 
And  in  anfwer  to  an  obje£lion  darted,  that  as  fome  part  of  the 
cargo  was  (hipped  at  Trinidad^  and  a  liberty  was  given  to  ex- 
change, load,  and  unload  at  Martinique^  the  voyage  would  be 
legal  between  the  two  iflands,  and  therefore  the  rifk  had  com- 
menced s  they  obferved,  that  there  was  no  evidence  of  any  ex- 
change of  cargo  at  Martinique :  and  that  if  the  (hipping  the 
goods  at  Trinidad  for  Gibraltar  were  illegal,  it  would  ndt  make 
it  lefs  fo  that  liberty  of  exchange  at^arfi/ii;»f  was  given,  which 
liberty  was  not  exercifed. 

Park  contra  referred  to  Andrie  v.  Fletcher  (a),  Vandyck  v. 
Hetuitt{b)f  and  Morck  r.  JMHc),  to  ihew  that  the  affured 
cannot  recover  back  the  premium  paid  upon  an  illegal  in- 
furance, though  unknown  to  him  in  fad  to  be  fuch  at  the 

time. 

Lord  Ellehborouch  C.  J.  faid,  that  to  be  furc  every  per- 
C  457  ]      ^^^  °^^A  ^  ukcn  to  be  cognizant  of  the  law.    And  the  Court 

{a)  3  Term  Rep.  t66.  (h)  l  Eqfi^  96. 

—  agtecd 
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Bgreed  that  the  plaintiff  was  not  entitled  to  aretam  of  premium        i8o6. 
in  this  cafe.  ^  '     — — • 

Rule  abfolutc (d).    ^^^^ock 

(tf )  Qjjiere>  Whether  the  premium  had  not  been  paid  into  court  in 
this  cafe  \  but  this  was  not  dated  in  court. 


Frbeland  and   Another,   Affignees  of  Tipping,    a  Monday. 

Bankrupt,  againji  Glovbr.  •^"'^  ^^^' 

npHIS  was  an  afiion  on  a  policy  of  infurance  on  goods  on  A  (hip  on  an 
-*-  board  the  (hip  Neptune,  «  loft  or  not  loft,  at  and  from  24  ^^"'^^^^"^J' 
hours  after  her  arrival  at  her  firft  place  of  trade  on  the  coaft  of  i^^p  duratipn 
Africa f  during  her  flay  and  trade  on  the  coaft  of  y^iV/i  and  of  which  tsfe- 
Jfncan  iflands,  an4  at  and  from  thence  to  Liverpool ;"  at  a  ^cral  months, 
premium  of  25  guineas  per  cent.     The  declaration  contained  ^^^^  extends 

the  ufual  avei^ment  that  the  (hip,  with  the  cargo,  was,  after  to  a  twelve- 
month or 
more,  arrived  od  the  coaft  in  Auguft  17999  and  in  February  iSco  her  then  com- 
mander wrote  a  letter  to  his  owners,    mentioning  an  attack  on  her  at  another 
place  on  the  coaft  by  the  natives,  who  killed  the  captain  and  feveral  of  the  crew^.. 
and  wounded  others  ;  by  means  of  which  and  a  fever  the  crew  were  reduced  to  five, 
and  all  thofe  fickly,  and  not  a  man  to  be  procured  at  hand :  that  they  had  been 
plundered  of  their  cloaths,  &c.  and  their  cabin  ftores  were  exhaufted,  and  they  did 
not  know  what  to  do.     A  fecond  letter,  dated  2fft  April  1800,  from  Gaboon  River^ 
mentioned  their  arrival  there  on  the  24th  March  ;  that  the  natives Jinding  them  weakly 
handed f  and  their  goods  taken  from  them,  did  at  they  fUafed  :  that  they  had  then  9  men 
on  board,  but  their provifions  run  very  low;  that  ne  had  mentioned  certain  parts  of 
the  cargo  in  hit  lojl  letter,  and  expelled  to  (hip  the  reft  and  to  fail  at  the  end  of  the 
next  month.     An  mfurance  was  eftedted  in  September  iSuo,  on  the  prBduffion  ofth§  laft 
Utter  only^  "  at  apd  from  the  (hip's  arrival  at  her  firft  place  of  trade  on  the  coaft  of 
Africa,  &c*^     Held  fufficient  that  the  lal^  letter  truly  ftated  the  then  condition  and 
circumftances  of  the  (hip  ;  which,  though  better  than  when  the  firft  letter  was  writ* 
ten,  was  yet  no  fraudulent  concealment  of  the  former  circumftances  ^  the  fecond'  let* 
ter,  both  in  its  terms  and  contents,  referring  to  a  former  letter,  H'hich  it  waj  the 
fault  of  the  underwriters  not  to  have  called  for,  if  they  thought  that  a  particular 
knowledge  of^  former  difficulties  in  part  fubdued,  and  to  the  extent  truly  ftated  in 
the  fecond  letter,  would  have  varied  the  rifle ;  and  when  the  underwriters,  cogui* 
zant  as  they  muft  be  prefumed  to  be  of  the  common  duration  of  fuch  a  voyage, 
could  noc  fairly  collet  from  the  contents  of  the  fecond  letter  that  the  fird  arrival  of 
the  ihip  on  (he  coq/i  was  only  on  the  24th  of  March,  when  (he  was  ftated  to  have 
arrived  im  Gaboon  River,  and  to  have  had  much  of  her  homeward-bound  cargo  on 
board  on  the  aift  oi  AprUt  and  was  expewkd  to  fail  with -the.  remainder  by  the 
end  of  Afigf« 

;{4  hours 
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^  boiirs  firom  bor  amval  at  ber  firft  place  of  tnulc  cio  thd 
coaft  of  Africa^  to  wit,  oa  the  i6th  of  June  18009  in  good 
iafetj  »t  a  place  ^  authorifed  for  the  faid  (hip  to  be  at  within  thd 
rifk  and  meaning  of  the  policy.  It  then  ftated  a  )ofs  by  the 
perils  of  the  fea  in  the  courfe  of  the  voyage  infured  honiewards4 
The  caufe  was  tried  at  the  fittings  after  Hilary  term  laft  at 
Guildhall  before  Lord  Ellenhorough  C«  J.,  when  a  verd^  was 
found  for  the  plaiatiffs  s  and  a  jrak  4iiii  Jiaving  been  obtained 
for  fetting  afiHe  the  rerdi^i  and  having  a  new  trial,  the  only 
^ueftion  was,  wj|ie4ier  at  the  time  of  the  infur|nce  effedlcd 
tnaterial   information   had  been  concealed   from   the   under* 

w 

writers?  As  to  which  it  appeared  that  the  Niptum  failed 
from  Liverpool  on  a  general  trading  voyage  to  the  coaft  of 
^Jri^a  in  June  1799,  and  arrived  at  Gaboon  on  that  coaft  on>th€ 
7th  of  Augu/l  following.  And  on  the  15th  of  February  1800, 
Skelton^  the  then  matter,  wrote  the  following  letter,  dated  Bim^ 
bia^  to  Jtpping  one  of  his  owners ;  tbeXupjpreflion  of  which,  as 
vdl  AS  of  information  of  the  time  when  the  (hip  firft  arrived 
on  the  coaft,  from  the  knowledge  of  the  underwriters,  was  the 
fubje£l  of  complaint.  <<  Sir,  I  am  forry  to  inform  you  of  the 
melancholy  circpmftance  that  happened  on  board  the  fnow 
Neptune  off  Cape  St.  Joins,  clofe  to  the  river  Danger.  Capt^ 
Fijher^  finding  all  the  Ihip's  crew  in  a  very  bad  fever,  tboughf 
it  proper  to  ftand  in  fiiore  and  get  fome  ftock  for  the  fick« 
Three  canoes  came  off,  and  we  bought  fowls,  &c.  \  but  the 
blacks  began  to  be  very  impudent*  The  blackvS  took  a  cutlafs 
from  the  captain,  and  killed  him  on  the  fpot,  and  ftj^bed  him 
in  twenty  places.  They  killed  the  fteward  aod^one  of  the  landfi 
men:  the  reft  of  the  people  all  very  much  wounded.  Th^re 
were  a  good  many  of  the  blacks  Jkilled  on  the  deck  by  tli,e  haeX* 
fwain  and  two  of  our  men ;  all  the  r^ft  of  our  men  were  in  a 
very  dai^erous  fever.  The  fecond  mate  died  four  days^after  of  a 
fever  and  his  wound  together.  At  this  time  only  fix  haada  are 
left  alive.  Our  condition  is  to  be  pitied.  We  were  foarteen 
days  at  fea  before  we  reached  Bimhia^  where  the  Neptune  is 
lying.  I  have  buried  the  boatfwain  fince  my  arrival  Jbere.  I 
am  (brry  to  iiiform  you  that  there  are  only  five  left  alive  in  the 
(hip,  and  I  cannot  get  one  man  here,  nor  in  Calabar^  nor  at 
CamarooM  $  and  what  to  do  I  do  not  .know-  We  are  all  v^ 
fickly.    We  have  on  board  at  prefcnt  about  6  tons^of  ivory,  6 

panchcoQS 
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pancfaeons  of  palm  oil »  2  puncheons  of  pepper^  2  cafks  of  bee»-        1 8otf. 

wax,  till  I  get  to  Gaboon  where  our  wood  is.     The  blacks  plun*       '—     ■■ 

dered  the  (hip  of  all  our  clothes  and  fcveral  other  things  which    Frbblan% 

I  cannot  mention :  and  oUr  cabin  ftores  are  all  done ;  but  that     qYovi a 

I  do  not  mind  if  I  only  had  men  to  get  the  (hip  to  Gaboon,  to 

get  our  wood.     (Signed)  6.  Skelton**    The  following  letter 

was  the  only  intelligence  communicated  to  the  underwriters  at 

the  time  of  effedling  the  infurance  in  September  1800.    It  was 

from  Skelton  to  Mr.  Tipping ,  dated  Gaboon  River,  April  2i(l| 

i809.     <*  Sir»  This  comes  to  inform  you  that  we  arrived  in 

Gaboon  River  on  the  24th  of  March,  and  have  only  got  on 

board  one-third  of  our  red-wood,  and  the  mod  part  by  our 

long  boattf    The  natives  on  (hore  finding  us  weakly  handed^ 

and  our  goods  taken  from  us»  do  as  they  pleafe.     I  have  nine 

men  on  board  now  ^  but  our  provifions  run  very  low.  '  You 

may  think  the  trouble  and  fatigue  I  have  with  the  natives  on 

(hore  $  and  I  do  not  expeA  to  get  all  my  wood  till  the  latter 

part  of  next  month :  then  you  may  expe^  my  failing.    The 

wood  in  general  is  in  very  fmall  billets.     The  ivory,  palm  qil^ 

bees-waX|  and  pepper,.  I  made  mention  o{  in  my  lafl  letter.    I 

got  5000  billets  of  choice  wood  from  Prince  William  fide,  every 

billet  as  big  as  four  of  the  billets  at  Batavia  Cdc.    It  is  a  very 

hurt  to  me  (laying  fo  long  here ;  but  I  domy  endeavour  to  get      [  4^^  1 

the  wood  off,  &c.     (Signed)  G.  Skelton^ 

Sir  V.  Gibbi  and  Littledale  (h^wed  caufe,  and  argued  that 
the  laft  letter,  containing  the  lateft  intelligence,  was  the  mod 
material  to  be  (hewn  to  the  underwriters  j  as  the  qucftion  was, 
whether  a  true  reprefentation  of  the  (late  of  the  property  at  the 
time  of  the  infurance  efFeded,  as  far  as  it  was  known  to  the 
afliired,  was  made;  and  not,  whether  information  of  prior 
difficulties  or  dangers,  which  had  been  overcome  and  wer.e 
pafTcd,  had  been  fupprcfled.  That  there  was  a  reference  in  the 
laft  to  the  former  letter,  which  was  fufficient  notice  to  the  un- 
derwriters to  enable  them  to  call  for  that  letter  if  they  wifhed 
for  further  information  refpefling  the  (hip« 

Park  and  Morrice^  contra,  contended  that  the  fuppreffion  of 
the  firft  letter  was  material,  not  only  becaufe  it  explained  all 
the  caufes  of  the  diftrefs  reprefcntcd  generally  in  the  fccond 
letter;  but  becaufe  it  might  be  inferred  from* the  latter  that 
the  (hip  had  firft  arrived  on  the  coaft  on  the  24th  of  March, 

Vox-.  VII.  Bb  inftead 
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iSotf.       Inftcad  of  having  been  there  many  nAonths  before.  ^  Atid  rt  Wtt 

_, not  enough  that  It  referred  to  a  former  letier ;  for  that  mijrht 

.^RBELAN  0    have  been  written  after  the  fliip*$  arrival  ift  Gaboon  River  on  tfic 
againjt        ^^^^i  of  Mr.r€b  s  and  it  IS  the  fitft  letter  only  wWfch  'Wfes  to 
prior  tranfa£^ions.     And  of  thefe  it  was  imjiortant  that  Hke  un- 
'detwriters  fliould  be  informed,  srs  the  policy  was  to  take  efleft 
^^om  aii  antecedent  timci  and  average  loflcs  might  have  been 
incurred.  The  fecond  letter  does  indeed  mention  the  (hip  being 
weakly  handed,  but  it  fays  nothing  as  to  this  murder  off  the 
'CUptain  and  feveral  of  the  crew  ;  the  ficklinefs  erf  the  reft ;  antd 
C4^y  ]      'the  difficulty  of  getting  ttiotc  hands;  aH  whichi  enhanced  the 
future  danger,  and  Would  have  made  the  tbip  almoft  tmin- 
fuirable :  at  lea'ft  the  underwriters  ought  to  have  had  an  'oppor- 
Tunity  of  excrcifing  their  judgment  upon  it.     And  this,  they 
tiid,  :*r'as  nbt  Kke  Haytvood  v.  Rodgers  \a)^  whcte  it  was  rtfled, 
'that  ^ere  being  an  implied  warranty  by  the  ^fibred  of  fea-wor- 
thinefs  in  every  aflurancei  it  was  not  neceflkry  for  him  to  AM* 
clofe  any  faAs,  unlefs  demanded,  which  formed  an  ingredient 
in  fea-worthiuefs.    [^LdivreHce  ],  having  aflced,  whether  there 
were  not  equally  an  implied  warranty  that  at  the  time  of  the 
infurance  dlre£led  there  was  a  fufficient  ctew,  rigging,  and 
provifions  to  navigate  the  Ihip  for  the  purpofes  of  the  voyage 
infured?  They  anfwered}  That  theperiod  of  implied  warranty 
was  at  an  end  in  this  cafe  whdn  the  fitft  letter  was  written  s 
for  the  infurance  was  at  and  from  24  hotirs  after  her  arrival  at 
her  firft  place  of  trade  on  the  coaft  of  Africa :  the  warranty 
would  therefore  be  complied  with  by  the  (hip  being  properly 
equipped  and  manned  for  the  occaGon  at  that  period:  and 
therefore  any  fubfequent  defe£ls  or  misfortunes  which  en- 
hanced the  ri(k  aftei'  that  time,  and  which  were  known  to 
the  a(rured  at  the  time  of  effeAing  the  infuranecf,  were  the 
proper  fubjeQs  of  feprefentation9  and  ought  to  have  been  dif« 
clofed. 

Lord  Ellenborough  C.  J.  In  every  cafe  of  this  fort  it  is 
neceflarv  that  there  (houldbe  a  full  and  fair  difclofure  of  all  the 
material  circumftances  affejiing  the  a^ual  ftate  and  condition 
of  the  (hip  at  the  time  of  the  infurance  efieQed.  And  the 
queftion  is^  whether  that  has  not  been  made  in  this  cafe} 

(fl)4£4^,590. 

taking 
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Caking  it  for  granted,  as  we  mufty  that  tlie  underwriter  was  be- 
fore cognizant  of  the  coaHe  of  the  *  trade  which  was  the  fob- 
je6k  of  infurance.  Now  no  underwriter  is  fd  little  converfant  Freflakd 
with  the  African  trade  as  not  to  know  that  it  confifts  in  truck,  ^got^f^  ' 
and  that  the  (hips  engaged  in  it  always  continue  for  fome  time  #  r  .  ^^  1 
upon  the  coad;  in  fome  inftances,  as  we  learn  from  cafes 
which  have  come  before  ,the  courts,,  for  above  a  year.  Here 
the  aflurcd  laid  before  the  underwriters  the  lateft  account  of 
the  (hip,  in  a  letter  dated  from  Gaboon  River  on  the  aift  of 
April  18^0,  by  which  it  appeared  that  the  (hip  arrived  in  Ga^ 
ioen  River  on  the  24th  of  March  preceding,  and  had  then  oh 
board  part  of  her  homeward  cargo.  It  was  Open  to  them  to 
inquire,  if  (hey  thought  it  material,  whether  that  wete  her 
firft  arrival,  or  how  long-before  (he  had  arrived  on  the  coaft; 
for  the  infurance  was  during  her  ftay  and  trade  there :  but  the 
fair  inference  from  the  letter  is,  that  Ihe  had  been  upon  the 
coaft  for  fome  time  before;  for  the  writer  refers  to  diflferent 
articles  of  the  cargo  of  which  he  had  made  mention  in  hit 
t AST  letter  i  it  is  not  even  faid  his  fr/l  letter,  fo  that  there 
might  have  been  feveral  written  before  :  but  at  lead  it  referred 
to  the  other  letter,  the  letter  in  queftion.  Then  the  writer 
ftates,  that  the  natives  on  (hore,  finding  them  weakly  handed, 
did  with  them  as  'they  pleafed.  It  mud  be  eolledSed  from  this 
that  they  were  at  the  mercy  of  the  natives,  and  confequently  .    . 

that  the  rifk  was  hazardous :  and  this  indeed  is  evinced  to  have 
been  the  feeling  of  the  underwriters  by  the  largenefs  of  the 
premium.  Then  the  writer  fays,  that  he  has  nine  men  on 
board  now^  but  that  their  provifions  run  very  low.  What  is 
that  but  contrafting  the  then  number  of  his  crew,  as  if  greater 
than  it  had  been  before,  with  the  prefent  low  (late  of  his  pro- 
vifions. He  then  difclofcs  the  continuing  diflPcrences  with  the 
natives ;  and  afterwards  refers  to  the  mention  he  had  made  In 
his  laft  letter  of  different  articles  of  his  homeward  (fatgo }  im-  [  463  ] 
porting  that  he  had  in  that  letter  made  a  full  difclofure  of  all 
that  related  to  it.  If  then  the  underwriters  wiflied  for  farther 
information  as  to  prior  circumdances,  they  (bould  have  afk^d 
for  chat  letter,  of  the  exidence  of  which  they  thus  had  notice : 
and  ifj  when  demanded,  it  had  been  withholden  from  them, 
the  obfervation  made  in  Haywood  v.  Rodger/  rliight  have  ap- 
plied.   Here  however  the  aflartfd  difclofed  erery  thing  whteh 

fi  b  a  le 
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'  i8o5.        be  knew  as  tothe  exifting  ftate  of  the  (hip  at  the  time:  it  wis 

,  a  true  ftatement  of  its  then  a£lual  Ctuation ;  and  it  fuggefts  i 

Fre ELAND    former  communication,  fa  as  to. .put  the  underwriters  upon 

agatnji        further  inquiry,  if  they  thought  it  material.    The  (hip  wa« 

ftated  to  be  weakly  .handed,  which  was  thq  material  fad  %  and 

whether  that  had  been  before  occafioned  by  the  f abre  or  by 

ficknefs  could  not  then  fignify.     The  former  letter  would  not 

have  communicated  in  fubftance  more  than  the  underwriters 

had  information  of.     There  was  therefore  no  concealment  of 

any  thing  material. 

^-  Grose  J.     The  policy  is  impeached  upon  the  ground  of 

♦  ■ 

•  cpnceabnent  of  material  information  from  the  underwriters: 
^  but  it  is  admitted  that  the  letter  which  was  (hewn  to  them  dif- 
clofed  the  aftual  (late  of  the  (hip  at  the  time  it  was  written; 
and  refers  to  a  former  letter,  as  (hewirig  its  former  different 
condition.  The  writer  mentions  that  the  natives  findingihm 
tveahly  handed  and  their  goods  taken  from  fh^^  (which  e?identi]r 
alludes  to  fome  former  communication)  did  as  they  pleafd 
with  them  :.  and  he  fays  that  he  has  nine-men  now^  which,  con- 
traded  Rs  it  is  with  the  then  low  ftate  of  their  proviGoos, 
(hews  that  their  condition  in  refpeA  of  the  number  of  the 
crew  was  better  than  it  had  been.  The  underwriters  migbt 
C  4^4  ]  ^^^^  ^^^^  ^^  former  letter^  referred  to,  if  they  had  thought 
proper  to  call  for  it.  I  cannot  fay  therefore  that  there  has 
been  any  unfair  concealment,  when  the  letter  which  wa^  cpm- 
municated  to  them  contained  a  fair  account  gl  the  ^hcn  ftaie 
of  things,   and  they   had   or  might  have  had   if  they  had 

thought  it  material^  the  account  of  the  prior  condition  of  the 
fhip« 

Lawrence  J.     On  the  firft  reading  of  the  letter  (hewii  to 

the  underwriters  I  thought  it  implied  that  the  (hip  had  only  ar- 

;/     ^         rived  on  the  coaft  on  the  24th  of  March ;  but  on  looking  agab 

at  it  no  fuch  inference  can  ^e  drawn  from  it.     It  certainly  can- 

not  be  neceffary  in  order  to  tStGt  an  infurance  to  detail  to  the 

underwriters  all  the  previous  proceedings  of  the  (hip :  but  it  ii 

fuf&cicnt  that  the  letter  (hewn  to.  them  reprefented  truly  the 

then  ftate  of  the  (hip,  and  refened  to  the  former  letter.    He 

here  commented  upon  the  terms  of  the  (econd  letter,  as  (hew- 

.  ing  its  refecezice  in  different  parts  to  a  former  account :  acd 

:  particularly  from  its  ftating  the  arrival  of  the  (hip  at  GJka 


IN  THE  Forty-sixth  Tear  op  GEORGE  III.  464 

River  (not  faying  ^/i  the  coajl)  on  the ^ 24th  of  March;  that         i8o5. 

their  proviHons  were  fo  much  reduced ;  that  the  feveral  arti-  — 

cles  of  lading  enumerated  had  been  taken  in;  and  that  they    Fjibei,^no 

cxpefted  to  fail  homewards  at  the  end  of  the  next  mpnth,       ogainfi 

which  was  fuppofing  that  their  ftay  and  trade  on  the  coaft 

would  not  be  above  two  months ;  that  the  underwriters  muft 

have  co)Ie£^ed  that  the  letter  was  written  towards  the  latter 

end  of  fuch  a  voyage,  which  islcnown  to  be  of  feveral  months 

duration  ;  and  that  they  could  not  have  underdood  that  the  firft 

arrival  of  the  fhip  on  the  coaft  of  Africa  was  on  the  24th  of 

March.     If  then  they  wi{hed  for  further  information  as  to  the 

time  when  (he  firft  arrived,  or  of  the  circumftances  which  had 

occurred  to  place  her  in  the  condition  defcribed  in  the  fecond       [[  4(^5  3 

letter,  it  was  their  own  fault  that  they  did  not  call  for  it^  when 

the  letter  they  faw  referred  to  a  former  letter. 

Le  Blanc  J.  The  ground  of  the  motion  for  a  new  trial  was, 
that  as  the  underwriters  were  to  be  upon  the  policy  24  hours 
after  the  (hip's  arrival  on  the  coaft  of  Africa^  it  became  mate- 
rial to  them  to  know  whether  they  had  been  a  twelvemonth 
upon  the  policy,  or  only  from  the  24th  of  March  preceding  the 
infurance  in  September.  The  policy  however  was  not  at  and 
from  the  river  Gaboon^  but  at  and  from  the  Ihip's  arrival  on 
the  coaft  of  Africa^  and  therefore  the  mention  of  the  (hip'g  . 
arrival  in  that  river  on  the  24th  of  March  did  not  imply  that 
it  was  her  firft  arrival  on  the  coaft  \  and  the  comments  which 
have  been  made  on  the  contents  of  the  fecond  letter  (hew  that 
the  underwriters  could  not  have  colle£led  that  from  it.  And 
as  that  letter  referred  to  the  former  one,  the  underwriters,  if 
they  wi(hed  to  know  panicularly  when  the  ihip  had  arrived  on 
the  coaft,  might  have  called  for  the  former  letter.  Though  it 
was  fairly  to  be  inferred  from  the  circumftances  mentioned  in 
the  letter  which  was  fliewn  to  them,  that  the  (hip  had  arrived 
on  the  coaft  before  the  24th  of  March* 

Rale  difcharged^ 


Bb3 
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i8o5. 


Wednefdoft  The  KiNo  againjl  The  Inhabitants  of  Top^ham* 

An  order  of    HpWO  juftices  of  the  county,  of  Devon  made  an  order  for  the 
'^aT^'  ^^'  rcmoyal  of  John  CoUer^  mariner,  from  the  pariQi  of  Top/- 

u  fijg  parilb  of  ^^'^  ^°  ^^  fame  county  to  the  part/h  of  Poole  or  town  arid  ccunty 
Poo/ctortowa  of  Poole  ;  which  order  was  addreifed  to  the  churchwardens  and 
and  county^  overfeers^of  the  poor  of  the  parifti  of  Topjham  in  the  county  of 
fufficient  JDevon^  and  to  the  churchwardens  and  overfeers  of  the  poor  of 
thsuffh  the  iheparifb  of  Poole  or  town  and  county  of  Pocle  ;  and  adjudged  the 
pro|m-naine  fcttlemcnt  to  be  in  the  latter  place  by  the  fame  defcription. 
f  'i^^  ^"»«  An  appeal  was  lodged  againft  this  order  by  the  pariOi  officers 
in  Poole  \  a£\ing  for  the  town  of  Pocle^  to  whom  the  pauper  was  delivered 
there  being  with  the  order:  and  before  the  merits  of  the  cafe  were  gone 
*°;°5^^r^P*'  into  on  the  bearing  of  the  appeal,  the  appellant's  counfd  ob- 
town  and  jcfted  to  thp  order  for  its  uncertainty,  and  in  other  refpcfts  ; 
county  of  and  it  Was  proved,  and  was  ftnted  in  the  cafe  afterwards  referved, 
Poole.  An  that  there  was  no  fach  parifh  as  the  parifh  of  Pooler  that  the 
*PPj^"**^^  ^^  'town  and  county  of  Pcole  confided  but  of  one  parifli,  and  that 
living  at  y/.  the  ;iamc  of  that  parifh  was  St,  Jameses  in  Poole.  The  Seffions 
gains  a  fettle-  'however  overruled  the  objeftion,  and  proceeded  upon  the  me- 
rocnt  by  re-  ^j^^ .  ^^^  finally  quaflicd  the  order,  fubjtft  to  the  opinion  of 
board  his  !lthis  Court  upon  the  following  cafe  \  in  which  was  alfo  included 
mailer's  (hip    a  datement  of  the  facls  above  mentionedj  relating  to  the  oh- 

for  40  days      i^q\q^  to  the  form  of  the  order. 

ID  Ji.  while      * 

the  (hip  was    '    The  pauper  John  Cotter  at  the  age  of  i  a  years  was  bound 

fiayingand  j)y  indenture  apprentice  as  a  mariner  to  JD.  Sweetland  of  Topf" 
trading  there  jt^^^^^  (hipowncr  and  coal- merchant.  Hcferved  his  faid  maftcr 
of  his  matter's  fo'  three  years,  during  which  be*  made  fevcral  voyages,  and 
trade  and  cm-  returned  to  Top/ham ;  refiding  there  inihe  intervals  between  the 
ploy  upon  a  voyages  fomecimes  for  two  months.  His  lad  voyage  wa*  on 
And  if  hoard  the  Reward  of  Topfbam^  which  failed  firft  to  Shields  and 
the  appren-     from  thence  to  Poole  with  a  cargo  of  coals.     The  pauper  re- 

ticc  after-        maincd  at  Poole  upwards  of  40  days,  and  flcpt  every  night 
wards,  upon 

the  bankrupt- 
cy of  his  mafter,  return  to  ^.  where  he  formerly  refided  with  his  mafter  as  at  bis 
home,  and  finding  that  his  mafter  had  abfconded,  live  there  with  a  relation,  withont 
doing  any  further  fervice  there  for  his  mafter  ;  fuch  rcfidence,  though  for  more  than 
40  days  before  his  apprenticcihip  expired,  wiU'.not  regain  him  a  fettlcment  in  jf. 

♦  [  467  ]  during 
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during  that  tiine  on  board  the  fai4^vc/rel  as  it  lay  along-fido  th^        tSo6m 
qua]r«    He  kne»r  .wbilft  he  wa$  th^rc  that  his  ma(\ex  was  be-r  ,■ 

con[ie  a  bankrupt^  an^J  gpne  fro<n  Zc^^m :  in  confequence  o^    The  Kim # 
which  he  applied  to  Mr.  Prfiny,  the  ^gcftt  and  configncc  of  th,9    Thc^Inhabi* 
ireflel^  for  money,  to  enable  hinj  to  return  to  To^/ham,  who  fup-       tanu  of  ' 
pli^d  him  with  half-a-guinea  £or  that  purpofe.     On  his  arrival     Topsuam* 
at  Topjbam  he  refided  with  his  uncle,  not  being  able  to  find  ht^ 
mafter,  whom  he  has  never  feen  or  ferved  fince.     The  inden* 
turcs  were  offered  to  be  givea  up  by  one  of  the  aflignees 
cf  Svf^etjandi  but  were  not  ;q  fa^  ^iven  up  until  after  they 

cxpirpd-  ., 

JSurrough  and  Pell^  in  fupport  of  the  order  of  Seffions,  con- 
itendedy  ift>  that  the  reCdence  of  the  apprentice  at  PoqU  wzs 
.sifstely  cafu^l  an4  acci49^tal,  the  veffel  in  which  he  (erved 
bping  there  in  tranGcu»  ai;id  its  proper  home  being  at  TQtfi)am. 
That  in  E^x-n.  Button  Bradjiock  {a)y  jvheie  an  apprentice  ,wa^ 
Ji^den  to  gain  .a  iettlemcnt' by  ferving  his  mader  for  above  ^ 
^lays  in  Brtdport  harbour,  which  is  within  the  parifh  of  Burto^ 
JSrad/lockf  the  J udg.e5  relied  on  the  circumflance  that  the  home 
of  the  iliip  3vas  tbtje.    That  it  would  be  very  inconvenient  ip 
jhtk  cafes  .if  the  fettlement  of  fcafaring  apprentices  were  to  b.c 
Shifting  backwarcjs>i<\d  forwards  in  every  port  to  which  they 
.came,  thoi^gh.but  for  a  day»  if  upon  th^  whole  they  had  flept       [  468  3 
^ex^  40,nights  during  the  fubfiftence  of  the  indentures.     That 
.the  do£lrine  of  cafual  rcfidence  in  a  place  for  40  days  not 
giving  .a  fettlement  there  was  confirmed  in  Rex  y.  Alton  {b)^ 
where  a  fervani's  ferving  his  mafter  for  the  laft  40  days  of  his 
year  at  a  watering-place  {Scarborough)  being  confidered  only  as 
a  fojourner,  and  not  an  inhabitant,  did  not  give  him  a  tempo- 
jrary  fc.ttlement  there  :  and  that  the  general  doflrinc  of  that 
iCafe}  as  to  cafi^al  refidenceS}  was  not  denied  in  Rex  v.  Sath 
Ecfton{c).     2dly,  They  contended,  that  at  any  rate  the  ap- 
,\pr^tice  regained  a iettlement  in  Ttf^om,  whither  he  returned 
tiftfcer  he  rhad  left  PWr  by  the  a(riitaqc<^of  his  .ptuifter^s  agcqt, 
and  ferved  out  the  remainder  of  his  time  there  (d)^  which  was 
the  original  home.of  himfelf  and  hfs  mafter :  and  that  aidual 

{fi)^Bwrr.  S  C-53K      .  .  . 

{b)  Burr.  S.  C.  41 8«  and  vide  S.  C  Bt^h  Jli^.  t|t.  Poor.   (Sett. 

(c)  Burr.  5.  C.  774.      {d)  Rex  v.  Brigbtbdm/lwet  S  Term-Re^  188. 

B  b  4  fervice 
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rSo6.       fervice  to  the  mailer  was  not  neceflary ;  but^he  indentures  ftill 

'  fubfifted  in  point  of  law,  notwithftanding  the  bankraptcy  of 

The  Kino     the  mafter  {a).     3dly,  They  obje^ed  that  the  order  was  im- 

ThTlnhabi-    P'^P^^^Z  dirc£ked  to  the  parifli  of  Pook,  or  town  and  county  of 

tants  of       Poo/i^  when  the  proper  name  of  the  parifli  was  St.  Jdme/s  m 
TopsHAM.    P$ole:  and  that  even  if  the  error  were  amendable  at  the  fcf- 
fions  by  the  ftatutei  they  had  not  amended  it,  but  overruled  the 
objedion. 

Eqfi  and  Lyon  contra  w^re  (topped  by  the  Court. 
>    The  Court  were  clearly  of  opinion  againfl:  the  parifli  of 

C  469  3  St.  James  in  Poole  upon  all  the  points.  As  to  the  ift»  they  all 
agreed  that  the  rcGdence  of  the  apprentice  on  board  his  mafter^s 
fliip  in  Poole  was  hot  a  cafaal  or  accidental  refidence  ;  but  be 
was  then  in  the  a£lual  employ  and  fervice  of  his  mafter  in  his 
trade  and  bufinefs,  which  in  its  nature  required  a  fliifting  refi- 
dence. That  the  principal  doubt  made  in  the  cafe  of  Tie  King 
y.  Burton  Bradjhckf  was,  whether  the  refidence  of  an  apprentice 
on  board  a  fliip  were  equivalent  to  a  refidence  on  fliore  in  the 
fame  parifli  $  and  what  was  thrown  out  by  the  Court  there,  in 
refped  of  Bridport  harbour  being  the  home  of  the  fliip,  was 
principally  in  anfwer  to  that  objedion.  And  that  the  dodrine 
of  cafual  refidencCi  as  applied  ro  places  of  public  refort,  which 
had  been  thrbwn  out  in  the  Scarborough  cafe,  was  pretty  much 
Ibaken  in  the  fubfequent  cafe  of  Bath  Eafion.  That  at  any 
rate,  however,  the  doctrine  did  not  apply  to  a  cafi:  like  the  pre* 
fent,  where  the  apprentice  was  in  the  adlual  fervice  of  hit 
mafter  at  the  time.  And  as  it  was  clear  that  an  apprentice  might 
gain  a  fettlement  by  ferving  another  mafter  in  a  different  parifli, 
by  the  confent  of  his  original  mafter,  a  fortiori  he  gained  a  fet- 
tlement by  ferving  the  original  mafter  himfelf  in  anothet  parifli* 
e  his  mafter's  bufinefs  called  him  [b).    Upon  the  fecond 


(tf)  Vide  BuctingioH  v.  Shepton  Beibamp^  i  £/m.  58a.  aad  sZdl 
Ray.  1352.  and  S.  P»  as  to  Servants.  Ron  v.  St,  Andrew^  Holborth 
^Term  Rep.Sij, 

{b)  See  the  Huntfaan's  cafe,  Bi/htff*i  HaifieU  v.  Si.  Paer^%  ja 
St.  jUban'Sf  fol.  197.  referred  to  and  commented  upon  by  Lord  MaMf" 
JieU,  in  jfltom  v.  Ehetham^  Bwrr.  S.  C.  423-4.  Alfo  the  cafe  of  the 
fervantof  the  Oxford  ftage<oaahraan,  St.  Peter  in  Ojcford  9nd  Chipphg 
JFicomb,  I  Stra.  538.  Alfo  the  groom's  cafe,  S^  Jjflej  v.  W^s^ridj^^ 
Bwrr.  f .  C.  72s. 

pointf 
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pointy  it  appeared  hj  the  cafe  that  the  apprentice  never  re^ 
tttrned  to  his  ms^fter's  fervice  in  the  parifh  of  lopjham^  for  his 
mafter  had  abfconded  before  his  returp  ;  but  he  went  to  live    The  Kiiki 
with  his  uncle :  and  it  is  exprefsly  found  that  he  *  never  faw  or  •pi.^'^y?^.  • 
ferved  his  mafter  aft<srwards  {a).    In  The  King  v  Brighthtlm^      ^^^^  ^f 
Jiom^  the  apprentice  returned  to  hU  mafter  again  in  the  original    TorsNAif«\ 
pariih,    A9  to  the  third  pointy  they  faid  there  was  no  pbjedlioQ    *[  4^0  ]| 
to  the  defcrlption  qf  the  parijb  ofPoole^  omitting  the  mention  of 
its  tutelary  SaiHt ;  there  being  but  one  parifh  in  the  town  and 
county  of  PooUi  and  PooU  being  the  common  name  of  the  place. 
And  that  the  parifh  officers  of  Pooh  had  themfeves  conCdered 
this  defcription  fufficient  to  call  upon  them  to  appeal  to  the 
feifions  againft  the  order^  by  whom  the  objeAion  to  the  mif-^ 
pomer  had  been  overruled  (^j. 

Order  of  Seflions  quaihed,  and 
priginal  prder  confirmed. 

{a)  Vide  ante«  381.    Ren  v.  BarnAy4thihe-Mar/b, 

(h)  Vide  Rex  ▼•  Mad!ey,  Burr*  Si  C,  203.   Rex'V,  Andover^  CaU» 

375*     Itex  ▼«  Wverflone,  7  Term  Rep.  564.  and  Rem  ▼•  Harrow^^l^^ 

fie-irUl,  2  Co^e  Boft.  ti^f  3d  edit,  tit,  JffealiQ  the  Seffhoif 


iH  '  ^      ^CASES  IN  TRINITY  TERM 
iftoBt 

)  . 

« 

—  9     ' 

I 

j^MtfJMf  .      l;he  Zmoa^aln/l  The  Inhabitants  of  RosHALt.- 

Thepatj^  ^W()  juftitee,  by  an  6Tder,  removed  Sufannab  Wbite^  fixigle 

*^  w      -  iK^om^,  ifrottt  Ac  pwfti  of  iTj/fo/i  Jn  the  county  of  Smjhc^ 

Kk^tTor  *'otliei)ari{hof*j^a//,  inthccountyof  JT////.    TJic  fcffiont 

a  place  for  pn  appeal  confirmed  the  x»rder,  fabjeft  to  the  t){Mnion  of  thi$ 

her,  and  XTourt  upon  the  following  cafe. 

on  tkc  ap-*  "^^  pauper  Wing  30  years  of  age,  and  a  natire  of  WVt/bire^ 

plkatioo  of  and  Tier  inother  and  bclier  relatibirs  living  near  Rujbally  fome 

the  mother  tiihe  before  Old  Utichailmas-da^  l'8o7,  the  time  at  which  the 

£?*  ^ oS  '^'^^^^^  ***  which  flic  was  then  living  at  Wiftm^  in  Sujix^  was  to 

Idk^lmas  f  ^d»  wrote  to  her.xnother,  defiring  iier  to  look  out  for  a  place  far 

bid  that  (he  lier  (  which' fhe  did,  and  in  confequence  treated  with  the  wife  of 

ST^^u 'Ir  ^^^^^^'  -^-  -f^^^i  oi  Rujbdn,  WUtJbire  ;  upon  which  Mrs-  Peck 

the  fome  informed  the  motfaer  that  flie  would  give  her  daughter  t^e  -fame 

wages  as  her  4i^t^6  «5'4ie  did  to  iier  dthec  ^BlPvaiitB,  (bong  io:guitieasa 

other  fer.  N^V,^nd  «  gtffatta^fKAr  «eaO ^tid  mi^t  till  Ae  came  down,  Md 

wait  till  (he  ^^^^^  ^^^  ^^  %^td  conie  ss-^uiekty  as  ihfc  ^copld  9  tbttt  4he 

;  biit  the  mother  made  no  abfolute  agnement  for  her  daughter,  but  after* 


*^*k7i"**^^  wards  informed  her  that  flic  had  got  a  place  for  her  ifjbe  liked 
•CTccinc^t  f  ^*  "^^^  pauper  left  her  fervice  in  Wifion  immediately  on  its 
her  daughter,  expiration,  and  went  into  *  Wilt/bire  without  delay,  and  arrived 
tkoDg)i  (he  on  Saturday  the  1 6th  of  OHober  at  her  mothei*s  near  Rufoall  i 
thlTft^^ha?  *"^  ^^  Monday  the  18th  Mr.  Peel  applied  to  her  to  know  if 
got  a  place      ^^  Vkit^  to  come  into  his  fervice,  faying  that  he  wanted  her  to 

lor  her  if  flie  come  immediately,  as  he  bad  company  to  dinner.  She  went 
Cked  It. 

About  a  week  after  Old  MichaAmai  the  raiftrefs  appUcd  to,  the  patiper  to  know 
T&  (he  liked  to  come  into  her  fervice,  and  they  then  agreed  for  the  firft  time  for 
certain  yearly  wages  f  the  fame  as  the  other  fervants)  vjitb  Vthgrtj  of  paring  at  a 
month's  wages  or  warning  ,*  held  that  the  hiring  commervced  only  from  the  day  when 
the  pauper  and  her  mtftrefs  agreed  on  the  terms  fpeci&ed,  and  not  from  Oid  Miihael' 
mas  or  before,  when  the  mother  fpoke  to  the  midrefs.  And  the  pauper  having  given 
a  month's  previous  notice  to  quit  ai  Old  Michaelmas  dqy,  which  the  miftrcfs  accepted, 
*nd  procured  another  fcrvant  to  come  on  that  day^  when  the  pauper  received  her 
^hole  year's  wages ;  but  upon  the  midrefs  telling  her  that  (he  wanted  a  week  of 
ferving  out  her  year,  (he  offered  to  (lay  another  week ;  to  which  the  miftrefs  faid 
that  it  did  not  (ignify,  as  (he  had  got  another  fervant  in  her  place  t  held  that  this 
was  a  dilTolution  of  the  contrad  before  the  end  of  the  year,  by  the  notice  to  quit 
given  and  accepted,  and  not  a  mere  difpenfation  of  the  fervice  j  and  confcquc&tly  no 
fettlement  was  gained  by  fuch  hiring  and  fervice. 

to 
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to  Mr.  Peck^i  hpufC|  and  then  it  was  for  the  firft  time  agreed 

between  Mrs.  P^ci  and  her.  that  the  wages  fliould  be  lo  guinea's 

ipr  the  year  and  a  guinea  for  tea,  (which  was  the  fame  as  Ihc     *"^  -n 

had  given  to  her  other  fenrants)  with  liberty  of  parting  at  a  The  InhLbi 

inonth's  wages  or  a  mo*nth*s  warning.    She  then  went  tp  work,       tants  of 

and  continued  in  Mrs.  PefVs  fervice  until  Old  Michaelmas'^^    RwsttALU 

following.     About  fiVe  weeks  before  that  time  (he  gave  her. 

miftrefs  notice  that  Die  {hould  quit  her  TerVlce  at  the  next  Old 

'Michaelm'aS"'daj.     Oh  the   faid  Old  JttkSaelmas-daji   1863   the 

pauper  came  tp  her  miftrefs  to  receive  her  wages,  who  paid 

ber  her  whole  year's  wa^es,  and  the  guinea  for  tea  }  but  told 

bet  flie  wanted  a  week  of  ferving  out  her  year.     The  pauper 

faid  (he  was  willing  to  ftay  another  week ;  but  the  miftrefs  re« 

jplied  that  it  did  not  fignify,  as  (he  had  ^ot  another  fervant  m 

her  place,  who  was  then  in  the  houfe,  (which  {he  in  h£t  was)* 

She  then  left  the  tibufe,  and  never  returned  into  the  fervice 

afterwards.     Upon  which  fads  the  court  of  quarter  feflions 

were  of  opinion,  that  the  pauper  was  fettled  at  Ru/hall^ 

Topping  and  jyOjleyy  In  fup'port  of  the  order  of  fefCons,  con* 
tended,  i  ft,  that  the  mother  was  to  be  conCdered  as  the  agent 
of  her  daughter,  and  that  fhe  liad  made  an  agreement  for  hdr 
with  Mrs.  Peck  before  Old  Michaelmas-^aj^  though  referving  to 
her  daughter  the  option  of  diflent  if  (he  did  not  like  tHe  fer-  |[  ^\\  ] 
vice,  (which  was  the  meaning  of  the  finding  that  the  mother 
made  tiq  abfolute  agreement ^  &c.) }  but  as  the  daughter  ultimately 
appfoved  of  her  place,  that  which  was  at  firft  a  conditional  be« 
came  an  abfolute  hiring  before  Old  Michaelmas^  though  her  ap« 
probation  were  not  fignified  till  afterwards.  And  this  was  not 
varied  by  the  fubfcquent  ftipulation  for  liberty  to  either  party 
to  part  at  a  month's  wages  or  a  nionth^s  warning,  fuch  liberty 
not  having  been  afied  upon  till  the  end  of  the  year  from  the 
original  hiring.  And  they  faid  there  was  nothing  unreafonable 
in  the  refervation  by  the. mother  of  an  option  for  her  daughter 
to  diflent  from  the  contra^):,  while  the  miftrefs  was  at  all  events 
bound  if  the  daughter  approved  of  the  place}  becaufe  the 
daughter  was  to  come  from  a  great  diftance  at  her  own  ez« 
pence.  But  2dly,  foppofingthe  contract;  of  hiring  npt  to  have 
commenced  till  the  i8th  of  OEloher^  flill  a  fettlement  would  be 
gained  \  for  when  the  miftrefs  obfcrved.  that  the  pauper  had 
not  fcrvcd  out  her  year  by  a  week,  iOie  offered  to  ftay  another 

week 
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week  in  the  femce.;  and  her  miftrefs  telling  her  it  did  not  fig^- 
nify  was  a  difpenfation  of  the  fcrvrcefor  the  remainder  of  the 
The  King     year  :  which  diftinguifhes  this  froni  the  cafes  of  Re:^  v.  Kin/s 

ThTrnhabU  ^y^"i^)f  ^"^  ^^^  ^*  ^«^^*^  (*)  •  »"^  ^^^^  *s  confirmed  by  the 
'  tants  of  miftrefs  having  paid  the  whole  year's  wageSj  though  that  alone 
RysHALL.  would  not  be  decifive.  Then  the  month's  notice  to  quit  given 
by  the  pauper  previous  to  OW  Micha€[maS'day  is  no  evidence  of 
her  intention  to  quit  the  fervice  before  the  end  of  the  year,  as 
it  was  given  under  a  miftake  that  the  year  ended  at  that  time ; 
and  as  foon  as  it  was  obje£led  to  by  the  miftrefs,  it  was  aban* 
doned  by  the  pauper.  And  they  faid,  that  this  was  a  ftronger 
£  474  ]  cafe  of  difpenfation  of  fervice  than  RexWn  Richmond  {c),  Vfhcre 
a  footman  left  his  fervice  13  days  before  the  end  of  his  year, 
becaufe  another  fervant^  whom  he  had  lately  married,  was  then 
going  away }  his  niafter  having  no  obje£iion,  as  he  had  another 
footman  coming.  Or  than  Rex  v.  St,  Bartholomew^  Cornhili{d\ 
where  on  the  matter's  intended  change  of  refidence  he  told  the 
fervant  to  look  out  for  another  place  \  and  (he  went  into  a  new 
fervice  before  the  end  of  the  year.  And  they  compared  it  to 
Rex  V.  St.  Philip  in  Birmingham  (e),  where  the  fervant  having 
given  warning  eight  days  before  to  quit  at  the  end  of  hb  year, 
the  mafter  difcharged  him  the  fame  day,  paying  him  his  full 
year's  wages ;  though  the  fervant  was  willing  to  ftay  to  the  end 
of  his  year :  which  was  holden  to  be  a  difpenfation  only  of  the 
fervice,  not  a  diflblution  of  the  contrafl. 

^ir  V.  Gibbs   and  Courthofe,  contr^,  were  Sopped  by  the 
Court. 

Lord  Ellenborovgh  C.  J.    Upon  the  firft  point,  if  the 
juftices  had  found  as  a  fzCt  from  What  time  the  hiring  com- 
^  menced,  the  cafe  would  have  been  clear ;  but  as  they  have  not 

done  fo,  we  muft  draw  the  inference  from  the  faAs  ftated. 
Tlie  mother,  being  defired  to  look  out  for  a  place  for  her 
daughter,  applied  to  Mrs.  Peck  of  Ru/hall^  who  informed  her 
that  (he  would  give  her  daughter  the  fame  wages  as  her  other 
fervants,  and  would  wait  till  (he  came }  but  the  cafe  exprcfsly 
(lates  that  the  mother  made  no  abMute  agreement  for  hex  daagh^ 

(4)  4  £^,351.  W  lb.  Si6. 

{c)  Burr.  S.  C,  740.    t  Cottfi'sBoti.  514.  3d  edit, 

(j)  CMt^i.  (0  iTermRep.dtJ^ 

.  ••       •       * 

tcr. 
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ter.     And  indeed  there  was  nothing  at  that  time  faici  about  the        iSotf. 
quantum  of  the  *  wages,  or  the  time  of  fervice,  or  about  the  ' 

warning,  afterwards  introduced  into  the  contra^,  on  which       al^J^ 
cither  might  rclinquifh  the  contradl.     The  daughter  arrived  at    The  Inbab^' 
Rujbali  about  a  week  after  Old  Michaelmas^day^  when  upon       tanta  of 
Mr.  PecV%  application  to  her  to  know  if  flie  liked^to  come  into    ^^«wai.l, 
his  fervice,  flie  went  there :  and  tben  it  was,  as  the  cafe  ftatcSi       *■  ^ '  ^  "' 
for  the  frft  time  agreed  between  Mrs.  Peel  and  her,  that  the 
wages  (hould  be  lo  guineas  for  the  year  and  ^  guinea  for  tea» 
with  liberty,  which  was  not  before  mentioned,  of  parting  at  a 
month's  wages ,  or  a  month's  warning.    This  was  on  the  1 8th 
of  October.    Then  about  five  weeks  before  Old  Mtcbaelmas-^j 
the  pauper  gave  her  miftrefs  notice  to  quit  at  Old  Michaelmas* 
day.     The  miftrefs  could  not  objcQ;  to  receive  the  noticCj^  and 
therefore  looked  out  for  another  fervant :  but  when  the  pauper 
went  to  receive  her  wages,  the  miftrefs  paid  her  the  whole 
year's  wages,  but  told  her  that  flie  wanted  a  week  of  ferving 
out  the  year.    The  pauper  then  faid  indeed  that  fhe  was  willing 
to  ftay  another  week ;  but  as  the  miftrefs,  in  confequence  ol 
ihe  warning  which  the  pauper  had  given  her,  and  which  flie 
had  accepted,  had  provided  herCelf  with  another  fervant,  and 
.did  not  want  two  of  them,  flie  told  the  pauper  that  it  diet  not 
fignify,  as  flie  had  got  another  fervant  in  her  place :  on  which 
the  pauper  left  the  boufe.    There  can  be  no  doubt  upon  this 
ftatement  that  both  parties  agreed  to  put  an  end  to  the  contraQ 
Wore  thf  end  of  the  year.    The  fervant  gave  above  a  month's 
waiting  to  quit  at  Old  Michaelmas^  which  flie  had  a  right  to 
do,  and  the  miftrefs  accepted  the  warning,  and  both  parties 
aded    upon  it.      And  this  it .  appears  was  in  f a£t '  before 
the  end  of  the  year,  whatever  the  fervant  might  have  fup^ 
pofcd  when  flie  gave  the  warning.    Now  the  rule  which  the 
Court  has  laid  down  as  the  teft  whether  the  circumftances  at*      C  47^  1 
,  tending  the  departure  of  a  fervant  before  the  end  of  the  year 
amount  to  a  diflblutioxx  of  the  contrad,  or  only  to  a  diipenfa- 
-tipn  of  the  fervice,  is  .whether  the  mailer  has  the  |>ower  after- 
wards of  compelling  the  continuance  of  the  fervice.:  if  he  have 
not,  there  is  an  end  of  the  conti^aQ: :  if  be  have,  but  chbofe  to 
difpenfe  with  it^  it  is  a  difpenfation.    If,  after  this,  any  perfbn 
bad  harboured  the  fervant  when  the  miftrefs  deCred  her  fes- 
vifiPSy  coj^ld  jbe  have  maintained  an  adlion  ^or  it  i    Certiiniy 

nqt: 
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tSo^.       pot:  Mi  ^bat  is  z  fair  ted  that  the  relation  of  mafteff  and  tcr^ 
■       Taut  had  ceafed  tp  exift* 

ft 

!Eh«  KiNQ        Grose  J     The  hiring  in  this  cafe  did  not  commence  tin 

•ni^**^r  hah'*  ^^^  '^^^  ^^  O^oher^  and  confcquently  the  year  would  not  cx- 

tants  of      P'^^  ^^^  ^^  ^^^'^  oiOBtAtt  following.    6ut  there  was  a  libertj 

S^us^ALL.    of  parting  at  a  month's  wages  or  a  month's  warning;  of  which 

the  fery.ant  availed  herfelf,  and  gave  diie  notice  to  quit  at  Old 

MicbaelmaS'daj.    The  reafon  of  that  is  obvious ;  for  that  b  the 

ufual  time  for  hiring  of  fervants  in  that  part  of  the  country, 

and  (he  meant  to  look  out  for  another  place. '  The  miftrefs  co^- 

fidered  it  as  good  notice,  and  procured  another  (ervant  to  come 

to  her  on  that  day.    Here  then  was  a  notice  by  the  fervant  to 

quit  a  week  before  the  end  of  the  year,  whidh  wi|8  accepted  by 

the  miftrefs,  and  the  fervant  quitted  accordingly.    It  is  cles^ 

then  that  there  was  not  a  year's  fervice,  and  confcquently  no 

fcttlement  gained  by  the  pauper  in  Ru/batl. 

Lawrbnce  J.  On  the  firff  ground,  there  is  no  pretence  for 
faying  that  this  was  a  hiring  from  Old  !MichaelmaS'^y.  TUb 
daughter  delired  .her  mother  to  look  out  for  a  place  for  herj 
f^  477  3  ?^^  ^^  before  Old  Michaelmas  treated  with  Mrs*  P^dl  of  RuflM 
on  behalf  of  her  daughter ;  but  no  abfiltde  agreement  was  made 
^t  that  time ;  nor  was  there  any  till  the  i8th  of  OSober,  when 
fir  the  prfi  time  it  was  agreed  between  Mrs.  P/ri'and  the  pau- 
per that  the  latter  fliould  have  xo  guineas  a  year  wages  and  a 
guinea  for  tea,  with  a  liberty  of  parting  at  a  month's  wa^fes  cir 
month's  warning.  That  muft  be  taken  to  be  a  contrad  to 
commenceyrofR  thai  time,  there  being  no  reference  to  any  ante- 
cedent time.  And  in  truth  both  parties  fo  conCdered  it  it  the 
time  of  parting;  for  when  the  miftrefs,  on  paying  lier  whole 
jeax's  wagqs,  told  the  pauper  that  (he  wanted  a  Vefek  of  f^inring 
out  her  year,  the  latter  did  not  dlfpute  that,  but  id  efleQ'ad- 
t     .  mitted  it,  and  faid  that  flie  was  wiQihg'to  ftay  i  week  longef. 

The  miftrefs  however  ftood,  as  (he  had  a  tight  to  io^  u^fl  die 
Warning  which  had  been  given,  and  faid  that  it  did  nbt  Bgniff^ 
9S  £he  had  provided  herfelf  with  another  fervant  mTbe^  plate, 
,^ho  was  then  in  the.  houfe  :  on  which  'the  pauper  accept^  her 
Wages,  and  went'  away  before  the  end  of  the  year.  Here  is 
j^learly  therefore  no  fcttlement.  ' 

Xb  Blanc  J.    If  the  feflions  upon  this  ftateraent  of  fads 
Jbad  fpttad'  this  to  be  a  hiripg  frooi  Old  Mkhaefmas'iaj,  it  wonU 
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Iiave  been  bad.    But  it  is  now  contended  that  the  hiring  com« 

menccd}  not  from  Old  Michaelmas-day^  but  from  the  day  that 

the  mother  fpoke  to  Mrs*  Peck:  but  no  agreement  was  then    I'heKfN^f 

made ;  the  miftfefs  only  told  the  mother  what  wages  flie  gave,    rp/'*^?^^, -^ 

and  that  (he  would  not  fill  the  place  which  was  vacant  ia  her      t^^,  ^ 

family  till  her  daughter  came,  only  defiring  that  (he  would  come     Rush  ali. 

quickly.    Then  when  the  daughter  did  come  the  terms  were 

fettled,  which  had  not  been  mentioned  (sefore*     In  the  abfence 

theo  of  any  reference  for  ^e  commencement  of  tlie  hiring  tp    [  478  ] 

the  prior  time  when  the  mother  fpoke  to  Mrs.  Peck^  we  can 

only  fay  that  it  was  a  hiring  from  the  time  when  the  agreement 

WES  adually  made,  and  the  terms  fettled  between  the  miftreCi 

aad  Servant.    Then  on  the  fecond  point ;    there  was. a  liberty 

to  p;irt  on  a  month's. wages  or  a  month's  warnings  which  diC- 

tLBgoUhes  this  from  aU  the  other  cafes  of  difpenf^tion  offer- 

▼ioe,  ^here  the  only  duration  mentioned  was  for  the  year. 

But  here  the  fervant  had  an  option  of  determining  the  authority 

of  ithe  miftrefs  upon  a  month's  notice ;  which  (he  availed  her« 

felf  of;  and  gave  a  month's  notice  to  quit  at  Old  JlfUl^a^mg^" 

daj :  the  miftrefs  accepted  the  notice^  not  as  being  to  quit  M 

the  end  of  the  year^  but  as  a  month's  warning.    And  though 

Ihe  gave  the  pauper  the  whole  year's  wages,  yet  (he  pointed 

out  to  her  that  (he  was  not  entitled  to  fo  muchf  becaufe  fiie    ' 

wanted  a  week  of  ferving  out  her  year.    The. pauper  did  not 

jdenj  thaty  but  offered  to  ftay  out  the  week*    However  .the 

jDiftrels  did  not  confent  to  that,  as  (he  had  got  another  fervatitj  - 

in  Gonfequence  of  the  other's  notice  to  quit.     The  pauper 

therefore  took  h^  wages  and  departed^  before. the  end  o£  the        . 

year. 

Both  Orders  quafhed. 
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^rVayf  Basten  againft  Butter. 

Where  the  A  SSTTMPSIT  for  work  stnd  labour  done,  and  materials  found, 
plaintifF dc-  -^-^  ^jth  the  common  counts.  '  Plea  non-aiTumpGt.  At  the 
Quantum  me-  *'**^  before  Thompfon  B.,  at  the  laft  Exeter  aflizes,  the  plaintiflF's 
ruit  for  uork  witnefles  proved  that  the  defendant,  who  was  a  farmer,  em« 
aod  labour  ployed  the  plaintiff,  a  carpenter,  to  do  fome  work  for  him  on 
done,  and  ma-  j^j^  ^^^^ .  ^^^  ^j^^  plaintiff's  workmen  put  on  a  roof  on  a  lin- 

it  iscompe-  '  ^^7*  ^^^  ^^^^  roofed  a  bam ;  (the  defendant  finding  the  timber 
Cent  to  the  and  nails ;)  and  alfo  made  gates  on  the  farm,  and  rails  near  the 
defendant,  houfc :  and  the  plaintiff  demanded  3/.  14/.  7^.  as  now  doc,  but 
notice  to  the  ^^^  witneffes  did  not  make  out  above  3/.  On  the  part  of  the 
plaintiff,  to  defendant  it  was  ftated,  that  it  would  be  proved  that  the  woik 
P'^T^  !l**^  ^^^  ^*^  '^^°  ^^"^  ^1  ^^^  plaintiff  is  a  very  improper  and  infuffi- 
iras  not  worth  ^*^"*  manner;  that  the  linhay  was  too  weak  in  the  roof; 
fo  much  as  which,  after  being  covered  ^idx  thatch,  funk  in  the  middle  fo 
the  plaintiff  as  to  let  the  water  through ;  and  that  neither  the  rafters  or 
daims.  And  ^^f  ^f  ^j^^  WrAizj  or  the  barn  were  fufficicntly  fupported.  And 
that  the  plain-  therefore  it  was  contended,  that  the  plaintiff  was  not  entitled 
tiff  has  been  to  recover  what  he  now  claimed,  as  remaining  due  to  him. 
paid  on  ac-  £  cQntri  it  was  infilled  that  this  was  no  anfwer  to  the  aQion ; 
as  the  work  ^^^  ^^  ^^  ^^  ^or\i  had  not  been  properly  done,  it  was  the 
was  worth,  he  fubje£l  of  a  crofs  a£lion  by  the  defendant  againft  the  plaintiff, 
cannot  reco-  The  learned  Judge  was  inclined  to  have  admitted  the  defendant 
it  feems  that  *^^^^  evidence  of  this  defence  ;  but.  upon  the  authority  of  a  cafe 
the  defendant  of  Bfoom  *  V.  Davis  {a)^  which  was  cited,  he  reje£bed  the  evi« 
may  be  let  ^ 

into  fuch  a  defence  where  the  contra£l  was  for  the  work  to  be  done  at  a  certain 
price ;  at  leaft  if  he  gif  e  the  pUintifF  previous  notice  of  fuch  defence,  that  he  may  be 
prepared  to  meet  it.  And,  quaere,  if  the  work  done  be  wholly  inadequate  to  anlwcr 
the  purpofe  for  which  it  was  undertaken  to  be  performed,  whether  the  defendant  ma^ 
not  be  let  into  fuch  defence  even  without  notice. 
♦  [  480  ]  dence 

{a)  Broom  v«  Dnw,  Taunitm  Lent  affixes  1794.  cor.  BMr  J.-* 
JJfum^t  for  the  price  of  ereding  a  booth  on  Baib  race  ground.  The 
plaintiff  proved  that  the  meafure  of  the  booth  was  feuled  between 
him  and  the  defendant ;  that  he  was  to  have  20  guineas  for  building 
it,  five  of  which  were  paid  before  hand,  and  to  uke  back  the  materials 
after  the  races ;  and  that  he  did  build  it  according  to  the  ftipulated 

dimcnfioas. 
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^nce  propofcd  ;   and  the  plaintiflF  rccoycred  a  vcrdid-  for  3/.       .180^. 

with  liberty  to  the  defendant  to  move  this  Court  Jut  a  new       . ■. 

^rial ;  which  was  moved  accordingly  in  Ea/ier  term  laft  by  a^akjt 

Jekyll^  who  faid  that, there  were  contraditlory  decifions  upon      BpTTia. 
the  points     BulUr  J.  in  the  cafe  alluded  to,  having  rrjciledthc 
evidence  of  inadequate  excc/ution  of  the  work  contra^ed  for 
at  a  certain  price.     IJut  in  Jhrffit  v.  James^  at  the  fittings  at 
Wffim'tnfler^  in  'June  178?,  wJiich  was  an  .aclion  to  recover  the  .   J 

amount  of  a  furgeon's  bill^  Lord  K^nytm  permitted  the  defend- 
ant to  give  evidence  of  unikilful  treatment  of  him  by  the  plain- 
tiff} taking  the  diftiniiion  where  the  demand  was  for  (kill, 
where  the  queftion  might  be,  whether  the  plaintiff  wqrc  enti- 
tled to  any  thing  or  nothing  \  and  where  the  a^iion  was  for 
goods  foid  and  delivered,  or  other  certain  thing  of  value,  not 
depending  on  (kill  :  and  confidering  the  cale  in  judgment  be* 
fore  him  as  a  mixed  queftion,  where  the  demand  was  in  part 
for  (kill  as  well  as  for  medicine.  There  was  alfo  another  cafe 
of  Cormach  v.  G/////,  Middle/ex  fittings  after  Eafter  1788.  In  C  481  ] 
affumpfit  for  goods  fold  and  delivered  the  cafe  was,  that  the 
plaintiff  was  a  feedfman,  and  fold  to  the  defendant,  who  was  a 
gardener,  feeds,  with  a  warranty  that  they  were  of  the  forts 
and  quality  for  which  they  were  fold*  BulUr  J.  held  that  the 
plaintiff  was  entitled  to  recover  the  price  agreed  on  ;  and  that 
the  defendint  was  not  at  liberty  to  (hew  that  the  feeds  were 
not  of  the  fort,  &c. ;  but  mult  bring  his  crofs  aclion  if  the 
warranty  were  not  complied  with.  And  the  plaintiff  having 
recovered,  GUIls  did  bring  his  crofs  a£lion  againft  Cormack^ 
which  was  tried  before  Lord  Kenyan^  at  the  fittings  in  Atid' 
dlefex  after  Hilary  1789  ;  and  in  the  courfeof  the  caufe,  what 
bad  paffed  on  the  former  trial  was  mentioned  to  Lord  Kenyon^ 


dimenHoiis. ,  The  defendant  proved  that  the  booth  fell  down  in  the 
middle  of  the  races,  owing  to  bad  materials  and  bad  workmanfhip,  and 
that  the  plaintiff  was  fully  apprifed  of  both  :  and  contended,  that  as 
the  plaintiff  had  not  built  a  booth  to  anfwcr  the  purpofe,  \\t  ought 
no^  to  be  paid  the  remainder  of  the  20  guineas.  But  Busier  J.  ruled, 
that  this  was  no  defence  to  the  prefcnt  adlion,  efpecially  as  a  partis 
cular  fum  was  fpecifud  and  part  of  it  paid  ;  though  a  crofs  a£lioa 
might  be  brought  againll  the  prcfent  plaintiS'  for  building  the  booth 
improperly* 

Vol.  VII.  Cc  who 
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*  1 8o5.        ^^^  feemed  to  be  of  opinion,  that  the  non-comptiance  irhK  ^ 

^ warrantjr  might  have  been  gircn  in  evidence  in  the  formtft  at. 

Fasten      tion  in  reduction  of  the  damages,  or  to  (hew  that  the  feeds  de- 

qgamj^.       livered  were  of  no  value  (a).     A  rule  nifi  having  been  granted, 

Lens  Scrjt.  now  (hewed  caufe.  The  aflion  was  brought  for 
a  common  carpenter's  bill  by  the  plaintiff,  who  had  employed 
workmen  under  him,  whom  he  had  paid  for  doing  the  work 

[  482  3  which  was  finiflied.  If  the  work  (lipulated  for  were  impro 
perly  donC)  the  damage  is  recoverable  in  a  crofs  adion ;  but 
that  is  no  objedion  to  the  plaintiff  *s  recovering  in  this  a^ion 
the  full  value  of  the  materials  found,  and  labour  employed  and 
paid  for  by  him.  [Groft  J.  aiked  if- there  had  been  any  parti- 
cular fum  agreed  for ;  to  which  he  was  anfwered  that  there  was 
not ;  that  the  plaintiff  had  only  been  employed  generally  as  a 
carpenter  to  do  the  work.]  The  objection  is  not  that  the  work 
direfied  to  be  done  was  not  done,  but  that  it  was  not  properly 
executed.  [^LaturtnceJ,  The  plaintiff  chums  as  upon  a  quan- 
tum meruit.  Then  if  it  can  be  (hewn  that  the  work  was  dons 
iU,,  and  was  of  no  ufe  to  the  defendant,  will  not  that  (hew  that 
tho  plaintiff  does  not  deferve  what  he  claims  ?]  1  he  cafes  be* 
fore  Buihr  }.  eitabliih  a  contrary  doArine.  And  he  alfo  men* 
tidned  a  cafe  of  Morgan  v.  Richardfotit  as  to  the  like  cffedi 
ruled  by  Lord  Ellenborougb  at  Guildhall  {by  Though  no  mo- 
ney 

[a)  In  sddition  to  the  above  cafes  I  hs)ve  been  favoured  with  aao« 
thcr,  vrhich,  together  with  thofc  already  mentioned,  were  taken  by  a 
gentleman  at  the  bar.  King  v.  Bofiotiy  MiJdlefex  fittings  after  Etifier 
I'jfl).  The  plaintiff  had  fold  to  the  defendant  a  hoife,  warranted 
found,  for  12  guinea?,  of  which  the  defendant  had  paid  three.  In 
fadt,  the  horf^f  was  not  found  ;  and  the  defendant  refndng  to  pay  any 
Qiorei  this  ad^ion  was  brought  for  the  value  of  the  horfc  fold,  to  re- 
cover the  difference.  It  was  proved  that  the  horfe,  at  the  tiipe  of  the 
fale  to  the  defendant,  wa9  not  worth  more  than  i/.  11/.  6d.  and  the 
defendant  afterwards  fold  it  for  lA  lox.  Lord  Kenyan  held  that  the 
plaintiff  could  only  recover  the  value ;  and  more  having  been  paid  to 
him  by  the  defendant,  he  nonfuitcd  the  plaintiff. 

{b)  This  latter  cafe  was,  however,  explained  by  gentlemen  at  the 
bar  to  be  an  a6lion  upon  a  bill  of  exchange  given  for  the  price  of  fonie 
hams  fold  by  the  plaintiff  to  the  defendant,  which  were  fent  to  the 
JSqfi  fndicti  and  turned  out  to  be  very  bad.  And  the  defendant  at- 
tempted to  fet  up  this  defence  in  this  adb'on  upon  the  bill^  which  the 
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ney  has  been  paid  into  court,  yet  the  plaintiff's  hill  was  orlgi*        x8o6. 
Daily  i6A;  and  all  the  reft  of  it,  except  what  is  fought  to  be  ■ 

recovered  in  this  adion,  has  been  paid  on  account;  which  is       Bastes 
equally  an  «dmifiJo1^  of  the  contract.     {^Lanvrence  J.     The  de-      B-uxTEft* 
fendant  has  probably  paid  as  much  as  he  thinks  the  work  done 
IS  worth  ;  and  if  he  be  right,  this  is  an  attempt  to  recover  more 
than  it  is  worth*     Grofe  J.     There  being  no  precife  agreement 
for  any  certain  furo,  the  plaintiff  was  obliged  to  prove  the  value       r  ^3^  -1 
of  the  work  done*    Then  why  fhould  not  the  defendant  be 
permitted  to  meet  that  with  contrary  proof  ?     And  here  th6 
evidence  offered  was  to  ihew  that  the  plamttff  had  been  already 
paid  as  much  as  his  work  was  worth.]    He  then  obferved  that 
this  fort  of  defence  was  a  furprife  upon  the  plaintiff. 

Lord  Ejllemborough  C.  J.  In  fome  cafes  the  plaintiff  may 
not  be  prepared  to  meet  an  objcdlion  of  this  fort  at  the  trial ^ 
but  it  does  not  appear  here  what  had  previoufly  paffcd  upon 
the  fubje£i  between  the  parties.  Where  a  fpecific  fum  has 
been  agreed  to  be  paid  by  the  defendant^  the  pl^ntiff  may  have 
fome  ground  to  complain  of  furprife,  if  evidence  be  admitted 
to  ihtw  that  the  work  done  and  materials  provided  were  not 
worth  fo  much  as  was  contra£);ed  to  be  paid  ;  becaufe  he  may 
only  come  prepared  to  prove  the  agreement  for  the  fpecific  fum 
and  the  work  done,  unlefs  notice  be  given  to  him  that  the  pay* 
ment  is  difputed  on  the  ground  of  the  inadequacy  of  the  work 
done*  But  where  a  plaintiff  comes  into  court  upon  a  quantum 
meruit,  he  muft  come  prepared  to  ihew  that  the  work  done  wa^ 
worth  fo  much,  and  therefore  there  can  be  no  injuftice  to  him 
in  fuffering  this  defence  to  be  entered  into,  eveQ  without  no- 
tice. And  that  ufed  to  be  the  pradice  before  Mr.  Judice 
Buller. 

Grose  J.  The  plaintiff  in  this  a£tion  muft  at  all  events 
have  been  prepared  to  ihew  what  he  was  entitled  to  receive 
for  the  work  done ;  and  therefore  the  defendant  ought  to  have 
been  let  into  his  defence. 


Lord  Chief  Juftice  thought  co\ild  not  be  done,  and  the  plaintiff  reco- 
vered. But  it  was  obfcrved  thut  that  cafe  turned  upon  the  giving  of 
the  fccurity :  in  addition  to  which  it  was  faid  by  another  genilemaa 
at  the  bar,  that  in  that  cafe  alfo  money  had  been  paid  into  court, 
which  admitted  the  bill  of  exchange  declared  upon, 

C  c  2  Law- 
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180&  Lawhkmcx  J.     In  the  cafe  of  Brovfn  r«  Davis ^  where  titere 

■  had  been  a  fpecific  fum  agreed  to  be  paid,  there  might  be  more 

Basten  reafon  for  faying  that  fuch  a  defence  would  be  a  furptife  upon 
B^TT«.  ^^^  plaintiff;  and.  there  the  rule  laid  ddt^n  by  Mr,  Juitice 
Buller  may  be  a  good  one,  if  the  plaintiff  has  had  no  notice  of 
the  kind  of  defence  intended  to  be  fet  up  againft  his  demand. 
But  even  there,  if  the  pUintiff  have  previous  notice  that  the  de- 
fendant means  to  difpute  the  goodnefs  or  value  of  the  work 
clone,  I  think  the  defendant  ought  to  be  let  into  his  dcfcace. 
For,  after  all,  conlidering  the  matter  fairly,  if  the  work  ftipu- 
lated  for  at  a  certain  price  were  not  properly  executed,  the 
|>lainiiff  would  not  have  done  that  which  he  engaged  to  do*, 
the  doing  which  would  be  the  confideration  of  the  defendant's 
promife  to  pay,  and  the  foundation  on  which  his  claim  to  ibe 
price  ftipulated  for  would  reft  :  and  therefore,  efpecially  if  he 
(bould  have  notice  that  the  defendant  refifts  payment  00  that 
ground)  he  ought  to  come  prepared  with  proof  that  the  work 
was  executed  properly.  But  where  the  pbintiff  comes  upon 
a  quantum  meruit,  this  defence  can  be  no  furprifc  upon  him; 
becaufe  it  is  patt  of  his  cafe,  and  he  muft  neccffarily  come  pre- 
pared to  (hew  what  the  work  was  worth. 

Le  Blanc  J.  I  think  that  in  either  cafe  the  plaintiff  muft 
be  prepared  to  (hew  that  his  work  was  properly  done,  if  that 
be  difputed,  in  order  to  prove  that  he  is  entitled  to  his  reward ; 
otherwife  he  has  not  performed  that  which  he  undertook  10  do, 
and  the  confideration  fails.  And  I  think  it  is  competent  to  the 
defendant  to  enter  into  fuch  a  defence,  as  well  where  the  agree- 
ment is  to  d^  ^he  work  for  fuch  a  fum,  as  where  it  is  general 
C  485  ]  to  do  fuch  a  work.  If  a  man  confrafted  with  another  to  build 
him  a  houfe  for  a  certain  fum,  it  furely  would  not  be  fufficicnt 
for  the  plaintiff  to  (hew  that  he  had  put  together  fuch  a  quan- 
tity of  brick  and  timber  in  the  (hape  of  a  houfe,  if  it  could  be 
ftewn  that  it  fell  down  the  next  day  :  but  he  ought  to  be  pre- 
pared  to  (hew  that  he  had  done  the  ftipulated  work  according 
40  Ws  contraa.  And  it  is  open  to  the  defendant  to  prove  that 
it  was  executed  in  fuch  a  manner  as  to  be  of  no  value  at  all  to 

bimj  or  not  to  be  pf  the  value  claimed* 

Rule  abfolute. 
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HoLLiNSHrAD  againfi  Walton..  Tuefday, 

June  17th. 
'TTHIS  zGt\on  was  tried  on  feigned  iffues  under  a  private  aft  The  owner  of 

of  the  42  Geo,  3.  for  incloHng  and  allotting  the  commons  a  tenement 
and  wafte  ground  and  modes  within  the  manor  or  townfhip  of  "^a 7  have  two 
Egton-ivIth-Newiandj  in  the  parifh  of  Ulverfione^  in  the  county  of  comm*^  ^* 
of  Lnftcajfer ;  and  was  brought  in  order  to  try  the  propriety  o£  for  his  cattle^ 
a  determination  of  the  commi (Boners  under  that  a£l  touching  «vant  and 
the  plaintiff's  claim  to  right  of  common  of  pafture^  and  of  cut-  ^^^  ?"  / 
ting  an«l  taking  brackens  upon  the  commons  and  wade  grounds  nement,  upoa 
within  the  manor,  in  rcfpcft  of  his  ownerfliip  of  certain  free-  different 

hold  lands  and  tenements,  about  177  acres  in  extent,  fituate  Jf'*'*" '"  ^"- 

•  .  •      1  n.  ,.    ,«•  r    Tii-     /.  .  -      .  .it^     i-  tcrent  manors 

withm  the  townihip  or  divifion  of  Manjrtggt^  in  the  panih  of  under  feverai 

Ulvtrjlwt^  and  contiguous  or  nt^ar  to  the  manor  or  townihip  of  lords ;  and 

Egttn^witb^Kewland.  lllotmc'^^  "*" 

The  declaration  confided  of  two  counts^  the  firft  reciting  the  j^r  ^^^  indo- 

plaintilFs  claimp  and  the  objeftion  made  thefetoby  the  defends  ^ureadi,  in 

ant  and  others  intertfted  in  the  faid  divifion,  and  in  the  deter-  "5"  ^^  br» 

mination  of  the  commiffioners  thereupon;  wnereby  the  com  -    '^     ^  ^°°** 

:  '  fnon  upon 

miflioners  having  t^ken  into  *confideration  that  the  faid  plaintiiF  one  of  fuch 
had  then  lately  gotten  an  allotment  of  common  for  and  in  re-  wades,  will 
fpea  of  his  faid  freehold  lands  and  tenements  fituate  within  "rS/^n'J?^ 
the  townihip  or  divifion  of  Mart/riggf,  by  virtue  of  an  aft  of  the  claim  for  an 
39  Geo.  3.  intirled  "  An  aft  for  dividing  and  inclofing  the  com-«  equal  allot- 
*'  mons,  wade  ground, and  moiTs  within  the  town  and  hamlet  ^^J^"^  ^^^^ 
"  of  Uiver/fcne"  did  adjudge  that  the  plaintiff  had  edabliflied   moners^under 
his  claim  only  to  fuch  an  allotment  of  the  faid  commons  and  a  fubfequenc 
wade  orouiids  within  the  manor  or  townfhip  of  J5jj/<?//.7t7VA-  f'^f^rinclof- 
Newlofidt  3g  would,  together  with  the  value  of  the  allotment  J\^  .c    *y 
which  he  had  then  already  gotren  upon  the  commons  and  wafte  alitcr,  if  the 
grounds  within  the  town  and  hamlet  of  Wreryione^  make  the  different 
whole  of  his  alkitment  for  his  Manfriggs  edatcs  equal  to  an  J'**^^'  ^^ 
ailotmcnt.for  lands  and  grounds  of  the  fame  value  fituate  within  have  been 
the  manor  or  townfliip  of  Egfon^with-NewianJ.     And  the.firil  originally 
iffu-  was,  Whether  the  plaintiff  were  or  were  not  entitled  for  j^^'^fa^"',''^'! 
and  in  refpeft  of  his  faid  right  of  commo^  to  a  larger  allotment     «  r  ,  ^^  -1 ' 
of  the  faid  commons  and  wade  grounds  within   the,  manor  or 
towndiip  of  Egton  tuiti-Newiand^  than  wouUi,  together  wit  hi 

C  c  3  the 
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x8io.        ^^^  value  of  the  allotment  he  had  already  gotten  upon  the  com* 

■  '  mons  and  wafte  grounds  within  the  town  and  hamlet  of  Uiver* 

HoLLiNs*    ^one^  make  the  whole  of  the  allotment  for  his  Manfriggs  eftates 

HEAD  equal  to  an  allotment  for  lands  and  grounds  of  the  fame  value, 
w/lton.  fi^oatc  within  the  manor  or  townfliip  of  E^ton^wifh-Nefvlafid, 
The  fecond  iflue  waa^  whether  the  plaintiff  were  or  were  not 
entitled  in  lieu  of  his  faid  right  of  common  to  an  allotment  of 
the  faid  commons^  wade  grounds^  and  ihofles  by  the  aA  in- 
tended to  be  divided  and  inclofed>  according  and  in  proportion 
to  his  eftate  and  intereft  therein,  without  regard  to,  and  withoot 
deduflion  or  abatement  for  or  on  account  of  any  allotment 

C  487  ]  which  he  had  before  the  making  of  bis  claim  gotten  upon  the 
commons  and  wafte  grounds  within  the  town  and  hamlet  of 
Ulvtrfione.  The  plaintiff  in  his  declaration  afferted  the  affirma* 
tive  of  both  thefe  iflues,  which  the  defendant  by  his  plea  de- 
nied. The  caufe  was  tried  at  the  laft  ai&zes  at  Lancafitr  before 
Chambre  J.,  when  a  yerdi£l  was  found  for  the  plaintiff  with 
nominal  damages,  fttbje£l  to  the  opinion  of  the  Court  on  the 
following  cafe. 

The  pariOi  of  Ulverfiom  comprtfes  divers  manors  and  town- 
fliipSi  or  divifions,  amongft  others  the  town  and  hamlet  of  {//• 
verftortif  the  manor  or  townfliip  of  Egton''witt''Netvlandf  and 
the  townfliip  or  divifion  o{  Manfriggs  t  each  of  which  three 
divifions  have  feparate  conftables,  and  feparately  maintain  their 
own  poor  and  highways.  The  commons  within  the  town  and 
hamlet  of  Ulverftone^  before  the  inclofure  thereof,  and  thofe 
within  the  manor  or  townfliip  of  Egton-witb* New/an Jj  adjoined 
upon  each  other,  and  the  ancient  inclofures  of  Matt/ri^s 
(which  has  no  common  or  wafle)  lie  contiguous  in  difierent  parts 
thereof  both  to  the  commons  of  Ulverfione  and  of  Egton-^itk' 
Nenvland.  In  the  year  1 736  John  Duke  of  Montaguiy  being  then 
lord  of  the  manbr  of  JEgton^witi^Nenvfandt  purcbafed  the  manor 
of  Vl%nrjlcn€f  and  continued  to  be  lord  of  both  manors  till  the 
year  1 749 ;  but  ever  fince  that  period,  and  before  then,  and 
farther  than  living  memory  can  trace,  thofe  two  manors  have 
jbeen  holden  by  and  under  different  lords,  and  under  diflerent 
and  difttnd  cuftoms  and  fervices.  The  plaintiff  and  all  former 
owners  of  his  Manffiggs  eftates  have  imnumorialfyf  until  the 
allotments  herei^iafter  mentioned,  ufed  and  enjoyed  in  right  of 
Ittch  eflates  common  of  pafture  for  all  commonable  cattle  levant 

and 
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and  couchant  tfa^rebOt  and  the  liberty  of  catting  and  taking        i9o6.: 

away  brackens  to  be  ufcd  and  ^confaned  on  the  cftate,  upon  the        ■ 

commons  within  the  town  and  hamlet  of  Ulverflone^  and  upon     Hollins^^ 

thofe  of  Sgton'witb-Nrwiand f  and  fince  the  faid  allotment  the        agMnJl 

plaintiff  has  continued  to  exercife  the  fame  in  the  faid  lad*- men-    Walton.' 

tioned  waftes.    The  pbintiff  pays  no  rates,   taxes,  rents,  or     *[  4^^  J 

afleffments  whatfoerer  unto  the  manor  or  townfliip  of  Egtcn^ 

nekb^Newland^  for  or  in  refpefl  of  his  faid  freehold  lands  and 

tenements  fituate  at  Manfiriggs.    Under  the  a£i  of  the  39  G.  3. 

for  the  inclofure  of  the  comnoons  and  waftes  in  Ulver/ione^  pre- 

tiotts  to  his  making  his  claims  under  the  Egton^wUb^Nnoiand 

a£t,  he  had  claimed  and  gotten  an  allotment  of  common  within 

the  town  and  hamlet  of  Ulverftone  of  29  acres  or  thereabouts^ 

parcel  of  the  common  of  Ulverftone^  iot  and  in  refpe£k  of  his 

faid  eftate  at  Manfriggtt  and  in  fatisfadlion  of  his  rights  rhere« 

on :  being  in  proportion  to  his  land-tax  payable  for  the  fame  % 

that  being 'the  rule  of  divifion  mentioned  in  that  a£t  (pagea  13 

and  14.)  -,  and  which  faid  allotment  is  the  allotment  referred  to 

in  the  determination  of  the  commiffioners  and  in  the  iflues* 

The  queftion  for  the  opinion  of  the  Court  was,  Whether  the 

plaintiff  were  entitled  to  'recover  ?  If  he  were,  the  verdifl  to 

ftand ;  otherwife  the  verdt£l  to  be  entered  for  the  defendant. 

Hotrojd  contended  for  the  plaintiff,  that  he  was  not  entitled 
to  a  left  allotment  in  refpe£l  of  his  rights  on  the  ^gton^wiiih' 
Nenjoiand  commons  for  his  Manfriggs  eftate,  under  the  Egt&n 
inclofure  a£i,  42  Geo.  3*,  on  account  of  his  having  previouily 
obtained  sin  allotment  for  the  fame  eftate  on  the  Utverftcru 
commons,  under  the  Ulverftone  inclofure  aA  of  the  39  Geo.  3. ; 
for  the  rights  of  common  on  the  feveral  waftes  were  diftind, 
and  holden  under  different  lords,  fo  that  an  allotment  in  refpe£l 
of  the  one  could  be  no  compenfation  to  the  owner  for  the  lofs  C  4^9  3 
of  the  other,  which  he  was  equally  entitled  to  enjoy,  and  had 
in  fa£k  continued  to  enjoy  fubfequent  to  the  acquiring  of  the 
firft  allotment.  And  he  referred  to/ 27.  (p.  13  &  14.)  of  this 
Ulverjione  ad,  39  Geo.  3.  c.  which  direds  the  commiffioners 
*<  to  fet  out  certain  parts  of  the  commons,  wafte  grounds,  and 
moffes  thereby  dire£led  to  be  divided  and  inclofed,  in  propor- 
tion to  the  land-tat  paid  by  all  the  owners  of  lands  and  tene« 
ments  within  the  townfliip  or  diviGon  of  Manfriggs^  and  by 
fuch  of  the  owners  and  proprietors  of  lands  and  tenementSf 

C  c  4  within 
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i8o5.        within  the  feveral  townfhips  of  Ofimthnley  aitd  Egton^-wth^ 
'  Newlandy  in  the  parifli  of  Ulverftonej  as  arc  entitled  to  right  of 

HoLLiNs-     common  upon  the  faid  commonS)  wafte  groundsj  and  moflfe*- 
apalnft        ^^^  ^^^^^  lands  or  tenements  in  refpe^i  of  which  Acy  arc  en- 

W  ALTON,  titled  to  fuch  right  of  common,  &€. ;  which  parts  fotobefet 
out  (ball  by  the  commifiioners  be.  allotted  anlbngft  the  leverai 
owners  of  lands,  &c;  in  Man/rig^s  aforefaid,  and  fuch  owners 
of  lands,  &c.  in  0.  and  Egten^nviib^Newland  wh6  are  entitled 
as  aforefaid,''  &c.  And  he  aifo  referred  to/.  7p^  of  the  fame 
a&,  which  provides  *^  that  nothing  in  this  a&  contained  fliall 
extend  to -prejudice  or  afiedl  the  rights  of  the  fcveral  owners  of 
lands,  &c.  within  the  fcveral  townfliips  or  divifions  of  Maitf- 
rtggj  and  Egtcn-nvitb^Ne^vland^  or  any  of  them,  in  and  upon 
the  commons,  waftc  grounds,  and  modes,  within  the  faid 
townftip  or  divifionof  Bgion^wiib^NffuJand,  or  any  part  there- 
of." 

Lord  £ll£NB01Lough  C.  J.,  ealled  upon  the  defendant'^ 
eounfel  to  (hew  fome  obje&ion  to  the  plaintiff's  claim,  as  none 
occurred  to  the  Court  upon  the  ftatement  of  the  cafci  from 
£  4po  ]  which  h  was  to  be  coHcAcd  that  the  rights  of  common  claimed 
under  the  two  inclofuce  ads  for  the  plaintiff fs  eftate.  of  Mafi/^ 
riggs  were  in  two  different /nanors  holden  under  two  diffenrnt 
lords.  He  faid,  that  whatever  obje£lion  might  haire  arifen  if. 
the  claim  had  been  for  a  double  compenfation  for  a  ri^t  of 
common  in  refpefl  of  the  fam;.e  eftate  on  two  fcveral  commons 
appealing  to  hate  been  originally  derived  from  the  fame 
lord}  yet  what  objedion,  he  affe^d,  could  there  be  to  two 
diftin£l  rights  of  common  holden  by  grants  under  different 
lords  ? 

Wood  for  the  defendant  faid,  that  it  did  not  appear  by  the 
cafe  that  the  plaintiff  claimed  undtr  fcv<ral  grants  of  rights  of 
common  by  different  lords  \  and  that  the  natural  and  legal  pre- 
fumption  was  that  the  fcveral  manors  and  wades  were  originally 
in  the  hands  of  the  fame  lord,  from  whom  the  right  of  com- 
mon over  all  was  derived.  And  it  could  not  be  prefumed 
that  one  lord  would  have  granted  a  right  of  common  over  his 
own  wades  to  the  tenant  of  another  lord  in  another  manor. 
And,  affuming  that  the  feveral  commons  were  origituUy  in  the 
hands  of  the  fame  lord,  he  argued  that  inafmuch  as  a  writ  of 
admeafurcmeat  of  common  of  pafture  would  have  lain  in  order 

ta 
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td  apportion  to  the  tenant  fo  moch  only  of  the  common  as  tic;        iSo5. 
Vould  have  been  entitled  to  for  his  beads  levant  and  couchant         '      ■* 
upon  his  tenement;  therefore  as  he  had  already  received  com-     Hollins* 
pcnfation  tbr  his  right  out  of  one  of  the  commons  which  bad        a^aln/i 
been  divided  and  allotted  under  the  Ulverjhne  iticlofure  a£l|  he    Waltok* 
was  not  entitled  tt>  any  additional  allotment  iii  refpei^  of  the* 
feme  tenement  under  the  t^pon  indofure  z(X^     And  he  referred' 
to  Fi$%h,  Nat.  Breif.  125.  tit.  JTrh  of  Admeafurethent  rf  P^- 
tutif  in  the  notes  to  which  it  is  dated  that  **  if  the  defendant       [  491  ] 
has  common  appendant  to  his  fireehoid  in  three  vills,  it  may  be 
admeafurcd  for  the  lands  in  one  of  the  villa.    T«mp.  Ed,  i • 
Admeafurtmenty  [4."     And  alfo  to  Tyrryngbam*o  cafe,  4  R<^» 
36.  b.f  the  fecond  refolutioni  3^.  t* 

Lord  EtLENBOKoutSH  C.  J.    The  argument  proceeds  upon 
affuming  a  fad  which  does  not  appear  in  the  cafe  ;  and  indeed 
as  far  as  any  thing  does  appear  it  mod  be  intended  that  the  fe- 
veral  rights  of  common  in  the  different  waftes  were  holden 
under  different  lords ;  for  it  is  dated  that  they  came  into  the 
hands  of  the  fame  lord  by  purchafe  in  I736»  and  fo  continued 
till  the  year  1 749  :  but  that  both  before  and  fince,  and  beyond 
living  memory,  they  were  holden  under  different  lords.    The 
ufage  then,  from  which  alone  in  the  abfence  of  any  direfk 
evidenceof  the  h€t  we  can  make  any  prefumption^  (hews  that 
chefe  rights  were  enjoyed  under  different  lords.     And  if  fo, 
diere  can  be  no  doubt  that  a  man  may  have  two  didind  fub- 
ftantial'  grants  of  rights  of  common  over  different  wades  from 
different  lords  in  rcfpe£k  of  the  fame  tenement.     It  may  be  3d- 
VAHtageotts  to  him  to  change  his  padute  from  tiroe  to  time  for  . 
his  cattle   levant  and  coucliant  upon  his  tenement  j  and  im- 
memorial ufagc  is  evidence  of  fuch  didinft  grants :  for  I  lay 
no  drefs  on  the  (hort  interval  of  ufing  the  EgUn  commons  after 
the  Ulverji.ne  inclofure  a^,  and  before  the  recent  indofure. 
If  indeed  it  had  been  fhewn  that  the  right  over  both  common? ' 
had  been  originally  granted  by  the  fame  lord,  that  might  have 
been  a  realbn  for  a  different  condruSion.     In  this  cife  there- 
ibre  the  allotment  which  the  plaintiff*  received  under  the  fird 
hiclofure  z6c  was  only  a  fatisfa£tion  for  his  right  of  common 
on  the  wades  thereby  direded  to  be  inclofcd  5  .and  he  dill  re-       [  402  \ 
tatned  the  fame  right  on  the  Egion  commons  belonging  to  a 
different,  manor  which  the  other  commoners  tliere  enjoyed, 

and 
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and  U  thcnfove ^ntklcd  to.a'ps^poctioiiabIe  ^ompendidoii  witk 
them*  .  .  ;,:    . 

.  The  othpr  Judges  jponcurrfld :  aqd. . : 

Lawrence  J.  fuggefted  by  way  of  explanation  of  the  paflage 
cited  from  the  notea  in  Fikd^  Nat.  Br€v.^  that  it  might  be 
taken  that  the  freeholder  eUitMi  comnon  appendant  in  thite 
yills  under  the  famjt  lord :  and  it  might  happen  diat  other  te- 
nants of  the  lord  had  only  common  in  one  of  the  tills  \  ia 
which  cafe  if  he  who  had  comimoii  in  all  the  three  turned  on 
all  his  cattle  in  one.  of  themi  it  would  prejudice  thofie  wfaofe 
right  of  common  was  confined  to  chat  one^  and  they  might  fue 
out  their  writ  of  admeafurement  t6  apportion  the  number  of 

his  commonable  cattle  in  that  one  tiIL 

Poftea  to  the  Fhunti£ 


FrUajf 


♦Stile  againji  Nokes  (tf). 


It  is  libellous  ^HE  plaintiiF,  an  attorney  of  this  court)  brought  his  wEkica 
io  publifti  a  -"^  on  the  cafe  againft  the  defendant  for  a  libel,  and  declared 
loured  ac-  ^^^  whereas  he  was  always  Until  the  publifhing  of  the  fereral 
count  of  judi-  falfe,  fcandalottS)  and  malicious  libels  after  mentioned  reputed 
'  cial  proceed-  ^^  jj^  ^  perfon  of  good  name,  i^c.  and  had  never  been  guilty 
"fhih  ar-  ^^o*"^"^^'*  ^^'  fufpcdlcd  of  perjury  and  other  fuch  crime.  And 
ty*8  own  ob'  whereas  the  plaintiff*  before  and  at  the  time  of  the  poUifliing 
fervationsand  pf  the  fnid  libels  was,  and  (lill  is  one  of  the  clerks  of  a  ceitata 
^^^onSt  ^°""  ^^  Juttice,  &c.  viz.  the  Court  of  Rcquefts  for  the  bo* 
pafled  in         rough  of^  b'r.     And  hath  during  that  .time  carried  on  the  of* 

court,  which  fice  and  employment  of  fuch  clerk  with  integrity,  and  hath 
contained  an 

infiiiuation  that  the  plaintiff  had  committed  perjury :  and  it  is  no  judification  to  fuch 
Infinuation  of  perjury  againft  the  plaintiff  (who  had  fworn  to  an  aflTault  by  A*  B  on 
him)  that  it  JiJ^ippc^r  (which  was  the  fugf^eilion  in  the  libel)  Jrom  the  tr/Hmotry  ^ 
every  perfon  in  the  room,  &c.  except  the  plainttjfj  that  no  violence  had  bcco  ufcd  by 
A.  JB.  &c.;  for  non  cnnilat,  thereby  thu  what  ihe  plaintiff  fvvore  was  Ulfe.  Neither 
is  it  fufficient  in  a  juflification  to  fuch  a  libel^  where  the  extraneous  matter  «ra«  fo 
mingled  with  the  judicial  account  as  to  make  it  uncertain  whether  it. could  be  fcpa* 
rated,  lojuftify  the  publication  by  general  reference  to  fitch  parts  oflhefufpofedBhelai 
purport  to  ccnta'm  an  account  of  the  trials  isc,  and  that  \}it  Jatd parts  coniain  a  juii  and 
faithful  account  of  the  trial,  5ec. 

*t493]  ; 

{a)  This  -cafe  was  dtfcuffed  !a  court  under  other  names. 

ncYcr 
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hcvcr  been  guilty  or  until  the  publifliing  t^  faid  fibels  erfit        180^. 
been  fufpeded  to  hive  been  guilt j  df  delinquency  in  his  faid  ■ 

ofiicc  and  employment  {  &c.  Yet  the  defendant!  well  knowing  Stilss 
the  premifest  but  malicioufly  intending  to  injure  the  phiatifF  i^'tl 
in  his  good  namey  &c.  and  in  his  faid  office  and  employment, 
&e.  and  to  caufe  it  to  be  bdieved  that  the  plaintiff  was  guilty 
of  pcrjuryi  &c.  and  alfo  of  delinquency  in  his  faid  office  anl 
employment,  &c.  on»  &c,  at,  &c#  did  falfely  and  malioiouily 
coippofe  and  publiih  in  a  certain  newfpaper  called,  &c»  a  cer- 
tain falfe,  fcandalous,  and  tnaliqious  libel  of  and  concerning 
the  plaintiff  in  his  nfbrefaid  office  and  employment  of  fitch  clerk  to 
^bejaid  Court  of  Requefts  as  afar tf aid  t  in  which  arc  the  follow-  [  494  J 
ing  falfe,  fcaudalous,  and  malicious  words :  <^  Judicial  delin- 
><  quency,  (meaning  the  delinqueitoy  of  the  plaintiff  in  his  faid 
«  office  and  emptoyinenty  &c*} — Q[uarter  Seffions.  The  Ki»rg 
<(  againft  &iiUs^  (meaning  the  plaintiff  }•  There  are  few  things 
^<  for  which  the  prefent  times  arc  more  remarkably  pregnant, 
^<  as  they  undoubtedly  are  with  ftrange  events,  than  fbr  the 
«<  number  of  profecutions  which  have  recently  been  inftituted 
<<  againft  perfons  fuftaining  the  high  and  certainly  honourable 
**  charader  of  Judges.  Both  the  old  and  the  new  world  have 
<<  aftoniflied  their   inhabitants  with   this  phcenomenon,  &c. 

**  Little  did  we  apprehend  diat  the  town  of  «• ^  would  add  to 

<*  the  lift  of  judicial  delinquents ;  fuch  however  has  been  the 
*^  cafe.     At  the  late  feffions  for  this  borough  a  profecution 
««  was  brought  forward  on  Wednefday  laft  againft  Mr.  &//ff , 
**  (the  plaintiff,)  a  well-known  attorney  of  this  town,  and  chief 
««  juilice  of  the  high  court  of  confcience  here,  (meaning  the 
•♦  plaintiff,  clerk  as  aforefaid  to  the  faid  coiirt  of  requefts,  &c. 
«*  for  a  favage,  unprovoked,  and  brutal  attack,  as  ftatcd  by 
<«  the  counfcl,  on  A.  -S.,  &c.     In  the  opening  of  the  cafe  it 
««  was  ftatcd,  and  afterwards  clearly  eftabliOied  by  evidence, 
«  that  the  faid  Mr.  Stiles  (the  plaintiff)   did  wantonly  and  fa- 
•*  vagcly  attack  A.  B.  at  an  arbitration,  &c.     It  appeared  that 
"  though  Mr.  Stiles  hzd  on  this,  as  well  perhaps  as. on  former 
**  occafions,  moft  to  fay,  yet  he  had  not  the  bcft  of  the  ar- 
**  gument,  and  fearing  that  he  would  be  profeffionally  foiled, 
•«  he  had  inftant  and  infidious  rccourfe  to  blows,  which  were 
•«  adminiftered  with  no  ordinary  violence  or  treachery.     A.  B, 
**  being  inferiot  in  corporeal  powers  urged  Mr.  Stiles  to  defift ) 

"  at 
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iSoff*  ^*  dt  the  (ame  time  declaring  that  ttpon  equal  terms  he  had  nd 
«—  *<  perfoml  *fear  of  hiniy  but  that  he  felt  the  indignity  and  de« 
Stilus  «*  gradation  of  oppoGng  himfclf  in  fuch  a  low  and  brutal  man- 
5^"J|!  **  ^^^*  ^  indeed  in  any  manner  to  a  perfon  whom  he  would 
•f  ^g^  -1  *'  not  confidcr  either  from  his  education  or  habits  entitled  to  his 
•«  refpe&9  or  worthy  of  his  notice."  (Here  foLbwed  a  ftatement 
in  the  libel,  as  if  proved  by  C.  D.  a  witncft  called  by  the  plains 
tiff,  imputing  cowardice  to  the  plaintiff,  and  that  be,  the  wit- 
nefs,  had  heard  E.  F.  make  mention  of  it.  On  which  the 
plaintiff  ftarted  from  his  feat'^  and  then  the  libel  fet  forth  a  lu« 
dicrous  converfation  between  E,  F.  and  the  plaintiff,  ending 
with  a  fuggeftion  from  the  pUin^ff  to  drop  further  mention  of 
the  matter  \  on  which  the  libel  went  on  to  ftate ;)  *<  This  fug- 
^  geftion  extorted  from  the  pavty  mentioned  a  look  of  con* 
*<  tempt,  which  we  (hall  leave  to  the  painters  to  dcfcribc,  &c. 
<<  At  this  moment  Mr.  Stiies's  agitation  became  vifible,  at  leaft  v/t 
<<  thought  fo }  and  for  the  firft  time  in  our  lives  we  faw  or  fuf- 
««  pcficd  zfuffujion.  Apparently  aware  of  the  approaching  iffue 
«  of  the  trial,  and  almoft  on  the  inltant  of  being  pronounced 
<*  guilty  by  a  jury  of  his  country,  he,  the  plaintiff,  buftled  out 
«(  of  court,  reduced  to  a  condition  in  which  ordinary  meanncfs 
<«  or  brutality  might  be  expefted  to  excite  fome  Utile  compaf  • 
*<  fion.  The  plaintiff  was  purfued  out  of  court  by  the  hiffes  of 
<<  fevcral  of  the  attending  fpcdatprs.  The  feelings  of  difguft 
««  and  indignation  triuitiphed  over  the  decorum  of  the  court, 
*«  and  for  the  moment  even  *  order*  was  not  called.  It  is  pain* 
<<  ful  to  record  any  thing  which  is  fo  foul  and  brutal  as  to  de« 
•*  file  the  charaSer  of  human  nature,  but  we  confidrr  the  full- 
•*  blown  honours  of  our  hero  (meaning  the  plaintiff)  ripe  for 
*<  publicati<>n,  and  to  withhold  fuch  an  example  would  be  a 
C  496  3  "  fin  agninft  focicty.  Tho?»gh  it  clearly  appeared  yr^m  tht  tef^ 
•*  timofiy  of  every  perjon  tktii  Hvas  in  ihe  rocm  where  the  arbitratioh 
<^  was  held,  except  Mr.  Stiles,  that  no  violence  was  ufed  by 
*<  A,  B,f  yet,  reader,  hear  with  horror !  a  violent  affault  was 
**  fworn  againft  him  by  Mr.  Su/es^  and  a  bill  of  courfe  found 
'^  by  the  grand  jury ;  (thereby  meaning  and  infinuating  that 
*'  the  plaintiff  had  been  guilty  of  perJAiry  in  fwearing  before 
the  faid  grand  jury  that  an  affault  had  been  committed  upon 
him,  the  plaintiff,  by  A.  ^.,  and  that  a  bill  of  indidment 
*'  was  found  by  the  faid  grand  jury  againft  A»  B,  by  means  of 

««  the 
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««  the  perjury  of  the  plaintiff.)    When  A^  B's  trial  came  on        x8o<S» 
«<  no  witncfs  appeared  againft  him ;  and  though  Mr.  Stiles  in  ' 

'*  his  exculpatory  addrefs  to  the  jury  cxprcfsly  mentioned  and  ^"^^^^J 
«*  urged  with  marked  force  the  f*ft  of  a  bill  having  been  found  Nokb«. 
*<  againft  A.  B,  for  a  violent  affault  upon  him;  yet  Mr.  Stiles^s 
'*  profeCGonal  aflbtiate  faid,  that  it  was  not  his  (Stiies^s)  inten« 
"  tion  to  proceed  againll  yf,  B"  (Here  followed  irrelevant 
matter,  as  if  ftated  by  A.  B.*s  counfclj  tending  to  ridicule  the 
plaintiff:  concluding  that)  "  the  counfcl  for  the  profecution 
*<  dated  that  an  affault  committed  under  circumftances  of 
*<  great  provocation  (houUi  be  confidered  by  the  jury,  and  that 
*'  the  infirmities  of  human  nature  were  not  be  confounded 
*«  with  th^  grofs  and  fcnfelefs  ferocity  of  a  brute.  The  coun« 
<*  fel  with  great  humanity  fcemed  willing  to  acknowledge 
**  Mr.  StiUs*s  infanity  -«  but  the  jury,  having  their  attention  di* 
*^  re£led  probably  to  fome  other  than  the  lunatic  afylum,  in- 
<'  ftantly  pronounced  him  (the  plaintiff}  guilty,  to  the  great 
**  fatisfadlion  of  a  crowded  court.  The  Billingsgate  language 
M  that  was  ufed  we  have  omitted,  unwilling  to  (lain  our  co« 
«  lumns  with  fuch  pollution.  Befides,  it  could  be  no  novelty 
^'  to  a  great  majority  of  our  numerous  readers  who  have  [  497  3 
<«  themfelves  often  heard  the  accomplilhed  and  erudite  Mr. 
<«  Stiles  with  aiionilhment,  if  not  delight  or  admiration." 
The  2d  count  was  for  printing  and  publiffiing  the  fame 
libel.  And  there  were  two  other  counts  dating ^the  libel  ge- 
nerally. 

Fleas.  I.  The  general  Iffue.  2.  A  juftification  as  to  the 
printing  and  publifhing  the  fcvera!  fuppofed  libels  \  for  that  at 
the  general  quarter  fcffions  in  and  for  the  borough  of  — . 
next  before  the  publifhing,  &c.'  to  wit,  on,  &c.  a  profecution 
was  brought  forward  againft  the  plaintiff  for  an  affault  upon 
the  faid  A*  B.f  and  that  the  faid  affault  was  ftated  by  the 
counfel  for  A.  B,  to  have  been  a  favage,  unprovoked,  and 
brutal  attack  upon  A.  B. ;  and  that  in  the  opening  the  cafe  it 
was  ftated,  and  afterwards  clearly  and  fully  eftablKhed  by  Cfi- 
dence,  that  the  plaintiff  did  wantonly  and  favagely  attack  A.  B, 
at  an  arbitration.  And  it  appeared  that  the  plaintiff  at  the 
faid  arbitration,  in  difputing  profeflionally  as  an  attorney,  had 
jrecourfe  to  blows,  which  were  adminiftered  with  no  ordinary 
violence  or  treachery.    That  i/.  B,  being  inferior  in  perfonal 

ftrength 
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xSctf^  ftrength  to  the  plaititiff  urged  him  to  defift,  and  at  the  fame 
"■  '  ■  *  time  made  fuch  declarations  as  in  the  fuppofed  libels  are  in  that 
5Tn.ES       fcehalf  fet  forth.    That  in '  the  courfc  of  the  trial  of  the  plaintiff 

VoKtf.  ^°^  ^^^  ^^^^  aflault  one  C  D.  was  produced  as  a  witncfs  on  be- 
half of  the  plaintiffs  and  that  C.  Z>.  then  and  there  proved  that 
the  plaintiff  .had  b^en  repeatedly  called  and  always  confidered 
a  coward,  and  that  he  had  heard  E>  F.  make  mention  of  his 
c^owardice :  and  that  fuch  words  and  eonverfation  as  are  in  the 
fuppofed  libels  in  this  behalf  mentioned  did  thereupon  take 
place  between  the  plaintiff'and  £.  F,  And  that  the  plaintiff 
did  almoft  on  the  mdant  of  being  pronounced  guilty  by  the 

E  498  ]      P^  8^  ^^^  ^^  court,  and  Was  purfued  by  the  hiffes  of  feveral 
of  the  attending  fpedators,  who  were  not  for  the  moment  called 
to  order  by  the  Court.-     And  that  though  it  clearly  appeared  bj 
ihe  teftimony  of  every  perfon  in  the  room  where  the  arbitration  was 
held,  except  the  plaintiffs  that  no  violence  was  ufed  by  A.  A, 
nevertfaelefs  it  appeared  that  a  violent  affault  had  been  fworn 
againft  A.  B.  by  the  plaintiff,  and  that  a  bill  of  indi£lcnent  had 
been  found  by  the  grand  jury  upon  the  evidence  of  the  plaintrff 
at  the  preceding  feffions  for  an  affault  upon  the  plaintiff.    That 
when  the  trial  of  ^.  B.  came  on,  no  witncfs  appeared  againft 
-    him :  and  although  the  plaintiff  in  his  exculpatory  addrefs  to 
the  jury  exprefsly  mentioned  and  urged  the  fa£l  of  a  bill  having 
been  found  againft  A.  B.  for  a  violent  affault  upon  htm^  the 
plaintiff,  yet  the  counfel  of  the  plaintiff,  in  the  fuppofed  libel 
called  his  profe(Ronal  affociate,  faid  it  was  not  the  intention  of 
the  plaintiff  to  proceed  againft  A.  J5.     (Here  followed  the  reft 
of  the  ftatement  of  the  counfel  omitted  in  fetting  fonh  the 
libeH)     And  that  E.  F.  in  the  fuppofed  libels  mentioned  as 
counfel  for  the  profecution  did  then  and  there  make  fucb  ftate- 
ment and  obfervations  as  are  in  the  fuppofed  libels  in  that  be- 
half mentioned.     That  the  jury  who  tried  the  plaintiff  did  pro- 
nounce him  guilty  of  the  affault  upon  A.  B.   in   manner,  &c. 
mentioned.    And  that  the  fuptofed  libels  do  contain  ajufl  and  faith* 
ful  account  of  the  trial  of  ihe  plaintiff fr  the  faid  affault^  and  of  the 
proceedings  thereupon :  Wherefore  the  defendant  did  print  and 
publifh  them,  as  he  lawfully  might,  for  the  caufe  aforcfaid. 
-qdly,   As  to  the  printing  and  publiftiing  fuch  parts  of  the  faid 
fiver  a  I  fuppofed  libels  as  purport  to  contain  an  account  orflatement  of 
the  trial  ol  the  plaintiff  at  the  borough  feffions,  &c.  ajforcfaid^ 

8  for 


^ 
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for  an  aOauIt  upbif  A,  B.  /  oftiA  trip!  of  A.  B.  at  tbe  fame  fc&        t8o6. 
fions  for  an  afiault  upon  the  piaintiff;  and  ofthe*fa£^6,  cir*        ' 
cuniftance3>.  aod  (latcn9entfl.whi(:h  occurred  and  were  made  re*  '  'f*^* 

fpe£Uvely  upon  the  faidtriala,.  the  defendant  juflified ;  becaufe  Noir  st. 
before  the  printing  and  pttblifliing«  &c.  viz.'  on,  &;c*  at  the  *[  499  J 
•general  quarter  fefllon«,  &c.  t&e  plaintiff  was  tried  and  found 
guilty,  upon  a  certain  indl£tment  then  depending  in  the  faid 
court,  of  an  affault  upoaEk  j4iB''>i  and  jf.  B.  was  tried  and  ao* 
quitted  upon  a  certain  indi^hne^t  therein  alio  depending  agatnft 
him  for  an  afiault  upon  the ^aiotiff;  and  tbat  tie  foul  parts  of 
the  faid  fevetal  flippofed  libels  in  tie  intr^du^orf  part  of  thh 
plea  metaipfted  nont&in  a  juft  and  faithful  account  of  the  faid  laft 
mentipaed  trials*  and  of  ihe  hStst  circumflances^  and  ftate- 
ments  which  rcfpeflively  occu^ed*  took  pla«x:,.a«id  were  made 
thereupon^  wherefore  the  defendant  printed  and  publiOied  the 
faidpMrtSf  &c«  as  he  Jawf ally 'might  for  the  caufe  aforcfatd, 
&c«  Aad:4(hly,  a^  to  the  prijit'ing  and  pub)i(hingyMr&^arf/ 
of  the  (uppoCed  libcU  a/  refate  to  ihe  finding  of  a  bill  by  the 
grand  jury  againd  A.  B*  for  an  aflault  upon  the  plaintiff  tipm 
the  oath  of  the  plawtvff^$  the  defendant  judified,  for  that  be« 
fore  thQ  printing  and  pmbtiAtogi  &c.  to  wit»^  on,  &c.  at,  &c^ 
the  plajntiff  was  tried  at  the  general  quarter  feiEons,  &c.  upon 
an  iQidi£ln>ent  therein  depending  againft  him  for  an  affault  upon 
A*  B.  at  a  certain  arbitration,  &c*  And  although  at  fuch  trial 
it  clearly  appeared  from  the  UjHmonj  of  every  perfon  thnt  nuas  in 
the  room  nvhere  the  aridtration  'Ouas  held,  except  the  plaint^^  that 
no  violence  was  ufed  by  A*  B/  s  yet  true  it  is  that  a  violent  af- 
fault had  been  fworn  agaiiiA  A.  B.  by  the  plaintiff  before  a 
grand  jury  at  the  preceding  quarter  feffionSi  &c. ;  and  that  a 
bill  of  indidment  had  been  in  confequence  thereof  found  by 
the  faid  grand  jury  againft  A.  B,  for  an  affault  upon  the 
plaintiff];  as  in  the  fuppofed  libel  is  mentioned.     Wherefore,  &c. 

The  replication  joined  iffue  on  the  ift  plea,  and  demurred  [  500  3 
to  the  other  pleas :  Rating  for  fpecial  caufes  of  demurrer  to  the 
3d  plea,  that  it  does  not  appear  by  the  introdu£lion  to  that 
plea  what  it  means  to  juftify  :  that  if  it  go  to  the  printing  and 
publilhing  of  the  whole  of  the  libels  mentioned  in  the  declara-* 
tion,  the  plea  is  altogether  bad  and  defeflive :  and  that  if  it 
only  go  to  part  of  the  liWls,  it  is  not  exprefftd  with  fufficicnt 
certainty  what  parts  the  defendant  means  to  juftify :  and  that 

it 


Soo  -    QAStS  m  TRINITY  TERM 

1806.        It  i5  impoffible  to  feparate  the  federal  parts  of  the  libels  in  mam 

•  'iicrand  form  as  Is  attempted  to  be  done  hj  that  plea :  and  that 

againd       ^*  *^  impoffiWc  to  take  any  precife  or  certain  ifluc  thereon. 

NoKKi.       And  for  fpecial  cau&s  of  demurrer  to  the  4th  pka>  that  k  does 

not  exprefs  wkb  any  degree  of  certainty  the  pans  of  the  libels 

iirhich  the  defendant  means  to  jodify ;  and  that  it  is  impoflible 

to  feparate  the  fe^etfal  parts  of  the  libels  in  manner  and  form 

^s  attempted  by  that  pica ;  and  impofible  to  take  any  precife 

or  certain  ifltie  chereoni  &c«  *  Johiders  in  demurrer. 

Js.  Clariem  tuppoft  of  the  dfemurrers»    This  juftifi^ation 
capnot  be  fupporred  within  the  prsociple  of  the  cafes  which  le» 

'  {allze  true  reports  of  judicial  proceedings(tf) )  for  here  cxcta- 
•neous  matter  is  introducedi  and  the  whole  account  is  coloured 
.by  the  paflions  and  malice  of  the  writer.  The  firft  count 
charges  a  libel  to  have  been  written  of  the  plaintiff  in  His  cha- 
xatler  of  clerk  of  the  Court  of  Requefts,  &c. )  andyettlie  juf* 
ftfication  contains  nothing  touching  that  ehara£)er:  it -imputes 
jno  judicial  delinquency  to  the  plaintifF,  but  merely  ftates  an  ac« 
^501  ]  count  of  an  aflaolt  by  one  indiridual  upon  another^  there 
could  therefore  be  no  ground  for  the  writ^  of  the  pretended 
report  to  introduce  the  plaintiff  in  that  charader ;  and  confe^i 
quently  the  juftification»  not  anfwering  that  part  of  the  chargei 
is  bad.  It  is  alfo  alleged  that  the  libel  was  writiten  in  order  to 
caufe  it  to  be  fufpecled  and  beliCTcd  that  the  plaintiff  was  guilty 
of  perjury ;  the  only  juftification  of  which  is,  that  *<  it  appearti 
by  the  tefttmony  of  CTcty  perfon  in  the  room,  &c.  (not  dating 
to  whom  it  appearcf})  that  a  violent  affault  had  been  fworni 
&c.*'  The  writer  ftates  his  own  cohclufion  from  the  fads,  in- 
ftead  of  ftating  what  the  witneffes  fwore,  and  leaving  the 
reader  tq  draw  his  conclufion ;  though  even  if  he  had  ftated 
the  whole  of  what  had  been  fworn,  it  would  at  m'oft  only  have 
^mounted  to  a  cafe  of  contradiAory  teftimony,  and  wonU  not 
have  jiiftified  him  in  imputing  perjury  to  the  plaintiff:  and  it 
is  no  juftification  even  to  (hew  that  one  was  fouod  perjured  by 
a  verdi£t  unlefs  followed  up  by  judgment  (k) :  but  here  there 
was  no  Yerdi£t  even  >to  juftify  the  defendant.  The  whole  ftate* 
ment  is  highly  wrought  up  and  coloured  by  the  defendant,  and 

(fi)  Vide  Jiex  w  fTnghlf  8  Term  Rfp  .293  and  the  cafca  there  cited. 
ijb)  Jacobs  V.  Sungate,  1  Bro^nl.  11.     2  Bro^vi-  12a. 

ihews 
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(hews  upon  the  very  face  of  it  that  it  .was  not  intended  as  a  fajr        iBcp* 

and  impartial  account  of  a  judicial  proceeding,  but  muft  be  con-        ' 

£dcrcd  as  a  compofition  of  his  own-     It  is  intitukd  "  Judicial.     ^"^'.^^ 

D^inquency^*  and  is  prefaced  by  general  obfervations  on  that       jjoKbe. 

head,  in  which  as  -  well  as  in  fubfequent  parts  the  writer  ufes  ^ 

the' word  we^  as  fpeaking  in  his  own  perfon  to  the  public.    In 

one  place  he  defcribes  tlie  plaintiff  as  our  Hero :  and  throughout 

the  account  of  what  is  dated  to  have  paC^^d  in  court  is  mixed 

up  with  matters  of  defcriptioa  and  obfervation  of  the  writeTf 

which  from  the  nature  of  them  could  form  no  part  of  a  judicial     ,  C  5^^  ] 

proceeding.     Aa  to  the  ground  of  fpecial  demurrer  to  the  two 

lad  pleas,  he  argued  that  no  UTue  could  be  taken,  upon  tbofe 

pleas;  for  as  to  the  third,  it  profeiled  to  be  a  jufti&cationof 

parts  only  of  the  libel,  without  fetting  forth  what  parts :  and 

it  is  iK>t  enough  to  refer  generally  *^  to  fuch  parts  as  purport 

to  contain  an  account  of  the  trial,"  &c. ;  becaufe  if  the  de« 

fendant  meant  (o  judify  parts  only,  he  (hocild  have  dated  thofe 

parts  in  his  plea,  and  cannot  throw  upon  :the  plainti^the  bur« 

then  of  fele£iing  them,  which  he  cannot  do  with  certainty.  And. 

the  fame  obfervations  apply  to  the  4th  plea.     The  Court  then 

deGred  to  hear  * 

Scarlet  contra.  Upon  the  whole  of  the  pleadings. there  U 
no  uncertainty.  For,  fird,  the  plea  of  the  general  iflue  goes  to 
the  whole  libel,  and  fp  does  the.iird  judifica^ion  ;  and  the  other 
judifications  apply  to  particular  parts.  The  fird  judification 
dates  what  did  actually  pafs  in  court  on  the  trials  :  and  if,  ac- 
cording to  the  do£lrine  laid  down  in  the  cafe  of  ^^/l/ey  v. 
^oung(a)f  and  In  Rex  y.  Wright  {b)^  and  in  other  cafes  there 
cited,  it  is  no  libel  to  publifii  a  true  representation  of  proceed- 
ings in  courts  of  juftice,  the  Court  upon  comparing  tl\c  fafts 
dated  in  the  fird  judification,  which  dand  admitted  by  the 
demurrer,  with  the  alleged  libel  fet  forth  in  the  declaration, 
will  be  able  to  decide  whether  the  judification  cover  the  whole. 
But  at  any  rate  the  other  judifications,  being  confined  ta  fuch 
parts  of  the  libels  as  the  Court  flball  in  their  judgmeot  de- 
termiae  to  relate  to  the  judicial  proceedings  therein  referred  to, 
will  be  £Ood  for  fo  much;  and  the  defcuce  of  the  red  of  the 
libel  will  dand  upon  the  general  iflue.    It  is  fufficient  tjiat  ti\e      [  5^3  ] 

(a)  i  Btirr.  807.  (?)  8  Term  Re^.  J93. 

Vol.  VII.  P  d  defendant 
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iSotf.  defendant  juftifies  all  xhtfaBs  alleged  in  the  libel :  and  ast6 
■  I  ■  ■  the  application  of  them  to  the  plaiiitifFin  a  judicial  or  any  other 
Sti^lbs  charadier,  it  is  immaterial,  phrovided  the  publication  of  fuch 
^atn/t  hSts,  as  occur  in  a  judicial  proceeding,  be  juftifiable.  But 
judicial  Delinquency  does  not  neceflarily  mean  mifcohdndi  in 
the  character  of  a  Judge,  which  chara£|[er  is  not  filled  by  the 
pUintiff,  but  was  merely  dated  to  call  the  attention  of  the  pub- 
lic to  the  fituation  which  the  plaintiff  held  as  clerk  of  the  Court 
of  Requefts.  Whether  6r  not  the  defendant  meant  to  publiih 
a  true  and  fair  account  of  the  j>roceedings  in  a  court  of  juftice, 
or  only  intended  that  as  a  vehicle  for  conveying  maficious  and 
libellous  infinuations  againft  the  plainti^  by  mixing  them  with 
the  other,  is  properly  a  qucftion  for  the  jury,  and  might  have 
Keen  tried  upon  the  common  replication  that  he  publiflied  the 
libel  of  his  Own  wrong,  and  without  the  caufe  by  him  alleged. 
[Lord  EUenborough  and  Grofe  J.  here  obferved,  that  it  muft  not 
be  taken  for  granted  that  the  publication  of  overy  matter  which 
paffes  in  a  court  of  juftice,  however  truly  reprefented,  is,  under 
all  circumflancesj  and  with  whatever  motive  publiflied,  juftifi- 
able ;  but  that  do£lrine  muft  be  taken  with  grains  of  allowance. 
It  often  happens,  fatd  Lord  EUenborougb^  that  circiimftanccs 
neceffary  for  the  fake  of  public  juftice  to  be  difclofed  by  a  wit- 
nefs  in  a  judicial  inquiry  are  very  diftrefling  to  the  feelings  of 
individuals  on  whom  they  refleft :  and  if  fuch  circumftances 
were  afterwards  wantotily  publiflied,  I  flioul  i  hefitate  to  fay 
that  fuch  unheceffary  publication  was  not  libellous,  merely  be- 
caufe  the  matter  had  been  given  in  evidence  in  a  court  of  juftice.] 
That  would  be  a  queftion  for  the  jury,*  whether  fuch  a  feledion 
[  504  ]  bad  been  made  and  publiflied  with  a  malicious  intent,  and  not 
with  a  view  to  give  a  bona  fide  reprefcntation  of  the  proceed- 
ings of  the  Court.  But  it  was  exprefsly  rded  in  Currj  v.  Wal^ 
iif  (a),  that  the  publiflilng  a  true  account  of  the  proceedings  of 
a  court  of  juftice,  however  injurious  to  the  chara£ler  of  an  in- 
diiadual,  is  not  libellous.  [Lord  EUenbor$ugh  C.  J.  The  cafe 
of  Curry  v.  Walter  only  fliews  that  a  fair,  plain,  unvamifhed 
account^of  proceedings  in  a  court  of  juftice  is  not  a  libel ;  but 
not  that  a  highly  coloured  piQure,  mixed  up  with  infinuations 
of  perjury,  is  not  a  libel.  What  do  you  fay  to  the  objeQion 
that  you  have  not  anfwcred  the  infinuation  of  perjury  ?j    The 

{a)  I  B9f,  W  PuU.  525, 
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libel  does  not  profcfs  to  ftate  the  faft  that  no  violence  was  ufed         1 8o6, 
to  the  pUiniifFby  -rf.  B.  g  but  only  to  rcprcfent  what  paffcd  on  ■ 

Che  trials.  ^  ^•^^"« 

CLord  ElknbitrougbC.  J.     Though  the  fa£l  be  not  in  terms       KoLti, 
denied,  yet  the  whole  turn  of  expreffion  is  to  infinuate  that  the 
plaintiff  fworc  falfely  ;  for  which  you  offer  no  adequate  juftifi- 
cation.     It  might  have  appeared  by  the  tejiimony  of  every  wtnefs  in 
the  room  that  no  violence  was  offered  by  ^.  B. :  and  yet  the 
plaintiff  might  not   be  guilty  of  perjury  in  what  he  fwore. 
Gro/ejl    Touaffc£l  to  juftify  an  imputation  of  perjury,  and 
do  not.     Lanvrence  J.  The  fads  dated  are  confident  with  the 
plaintiff's  not  having  committed  perjury,  but  are  no  judification 
of  the  charge  infinuatcd  in  the  libel  that  he  did  commit  per- 
jury.    If  the  publication  had  only  dated  a  fair  account  of  the 
proceedings  in  court  without  any  comments,   the  argument 
might  have  been  well  founded  :  but  the  writer  has  introduced 
his  own  comments,  in  which  he  direAly  inCnuates  the  com- 
miflion  of  perjury  by  the  plaintiff.     Le  Blanc].  The  defend-   *    [  5^5 2 
ant  can  only  judify  by  fa£l8  and  allegations,  which,  if  true* 
will  neceffarily  acquit  him  of  having  falfely  inferred  the  com« 
miflion  of  perjury  by  the  plaintiff,     in  an  indidment  for  pcr« 
jury  the  profecutor  does  not  content  himfclf  with  dating  certain 
fa£ls,  from  whence  It  is  to  be  inferred  that  what  the  defendant 
had  before  fworn  was  falfe,  but  he  goes  on  to  fay,  and  Jo  the 
defendant  committed  perjury,  &c. ;  which  is  a  direft.  allega- 
tion of  the  offence.     So  in  a  judification  of  a  libel  imputing 
pcijury,  it  is  no  anfwer  to  (hew  that  ten  perfons  fwore  ona 
way,  and  that  one  perfon  fwore  the  contrary  way,  without 
fome  allegation  of  the  falfity  of  the  faft  fworn  to  by  the  latter,  j 

Scarlett  then  attempted  to  fupport  the  two  lad  fpecial  pleas 
by  faying,  that  if  the  Court  upon  the  fird  fpecial  judification 
faw  fufiic^ent  ground  to  fevetfuch  parts  of  the  libel  as  contained 
an  account  of  the  trials  from  the  red,  which  was  only  the 
comment  of  the  writer,  the  uncertainty  obje£led  to  by  the 
plaintiflF^s  counfel  as  an  argument  againd  thefe  {fleas  was  at  an 
end.  And  according  to  Vallifon^  33.  where  a  plea  refers  to  a  ^ 
thing  which  (hews  the  certainty,  it  need  not  be  particularly  al« 
leged :  as  if  it  refer  to  any  matter  which  appears  by  the  record. 
And  no  difficulty  could  have  arifen  from  taking  iffue  and  going 
to  trial  on  thefe  pleas,  becaufe  the  Judge  who  prefided  would 

Dd  2  indrua 
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iBotf.        inftru£l  the  jury  as  to  thofc  parts  of  the  libel  wfaicii  were  jut 

•=^»— *        tified)  and  thofc  which  were  not  j  and  they  would  be  told  to 

€ti LBS       confider  the  hSts  juftified  as  true,  but  to  confider  alfo  what  ufc 

NoKBS.      ^^^  ^^^^  made  of  tliofe  fa3s  in  the  extraneous  matter  added, 

^nd  which  was  not  juftified ;  which  would  IcScn  the  damages 

fo  much.    When  called  upon,  hoWeTer,  by  the  G>urt  to  fepa* 

tate  the  parts  of  the  libel  which  he  meant  to  jullify,  he  did  not 

[  506  ]      fuccecd  in  the  attempt  throughout  to  the  fatisfaAion  of  the 

Court.    On  which 

Lord  Ell^nborouCR  C.  J.  faid,  the  account  of  the  pro* 
feedings  in  court  is  fo  interwoven  with  the  comments  that  we 
cannot  with  certainty  feparate  them  throughout,  although  we 
can  tfie  plainly  enough  that  certain  pans  are  an  overcharged 
account  of  the  judicial  proceedings.  The  Court  cannot  de- 
compofe  this  mafs  :  but  the  party  who  requires  the  feparation 
to  be  made  for  his  own  defence  ought  to  have  taktn  upon  him- 
felf  the  burden  of  doing  it»  in  order  that  the  Court  m^ht  fee 
with  certainty  what  parts  he  meant  to  juftify,  I  ihould  hare 
great  difficulty  in  faying  what  parts  purport  to  contain  an  ac- 
count of  the  trial,  and  what  parts  are  libellous.  If  they  cannot 
b^^feparated  by  the  induftry  of  the  pleader,  ho  w  can  they  be  fo 
by  ^neral  referetlce.  If  they  can  be  fo  feparated,  they  ought 
to  have  been. 

Grosc  ]•  of  the  fame  t)pinioti« 

LASnrRBNCk  J.  A  general  rbferen<:e  io  former  parts  of  the 
record  may  be  fufficient  in  pleading,  without  repeating  the 
whole  of  fuch  parts,  where  it  is  a  reference  to  fomething  cer« 
tain :  but  the  reference  here  is  to  parts,  which  fo  far  from 
b^tng  certain  cannot  even  now  be  diftinftly  pointed  put.  The 
ticle  at  the  beginning  profefies  to  be  the  account  of  the  whole 
trial  i  but  theve  ar^  parts  which  manifeftly  could  have  no  pl»:e 
ik  a  judicial  proceeding.  Then  ought  the  difficulty  of  making 
th^  reparation,  which  cannot  now  be  fatisfafiorily  foived^  to  be 
tlitown  upon  the  Court  and  jury  at  Nifi  Psiusf 
t  J07  ]  Ue  Blanc  7*  A  ^lea  of  juftification  may  be  good  witk  a 
general  reference  to  Certam  parts  df  die  libel  fet  forth  in  the 
decUraiion,  M'th^  Court  can  fee  wick  certainty  what  parts  Ait 
referred  to*,  Its  if  t^e  reference  be  to  fo^  mvch  df  ^ibe  libel  ai 
imputes  10  the^phintiff  fuch  a  crime,  (^.'g.^eijuky)' that  wduM 
Ikffaftcfcm  wttho«i!tTepeacilig«U  dio^iiaTi&agiiiBi  wbkh'^ 

lead 
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lead  to  prolixity  of  pleading,  and  ought  to  be  avoided.     But        j8o6« 
here  the  reference  is  to  nothing  which  c^n  with  certainty  be  ■ 

pointed  out.  Stilbi 

The  defendant's  counfel  then  prayed  leave  to  amend,  which        •f^'"^ 
was  denied  per  totam  Curiam  ;  the  Lord  Chief  Juftice  faying* 
that  the  Court  would  not"  aflift  a  perfon  who,  under  prctencp 
of  publifliing  the  proceedings  of  courts  of  juftice,  publiflied 
only  libels  which  he  could  not  afterwards  juftify. 

Judgment  for  the  Piaiatiff 
on  the  Demurrer* 


Sir  Henry  Strachey  Bart,  and  Giles  againji  Tur-  Fritfay, 

LEY,  Burt,  aild  Others,  -^""^  ^^^  * 

•npHIS  was  an  aSion  of  debt,  in  which  the  plaintiffs  declared  Where  two 

that  the  defendants  were  indebted  to  them  in  i  \L  2s.  6d.  ff^cral  pcti- 

^  tionS|  iigred 

by  virtue  of  the  ftat.  28  Geo.  3.  c.  52.  intiiled  *An  aft  for  the  ^y  different 

further  regulation  of  the  trials  of  controverted  eleflions  or  re-  perfons,  were 

turns  of  members  to  fcrve  in  parliament;   to  which  the  de-  ^il^^  u    r^^r 

fendants  pleaded  nil  debent.     There  was  a  (imilar  a£lion  by  Commons 

the  fame  plaintiffs  for  the  like  fum  againft  Frofl,  with  the  like  againft  the 

plea  ;  and  a  third  fimilar  aftion  by  the  plaintiffs  againft  Fro^  return  of 

and  Turiey,  and  the  other  defendants  named  in  the  firft  adion  j-^^^^  j^^    ^^^ 

for  679/.  19/.  10J.3  with  the  like  plea.     Thefe  a£t:ions  were  liament  for 

tried  before  Lord  Ellenborough  C.  J.  at  the  fittings  at  IVeJlmitf/fer  FmJI  Grin'* 

after  Michaelmas  term  i8oc,  when  a  vcrdift  was  given  for  the  •^^^.'.^  '^ 

^'  ^  o  -     petitions  were 

plaintiffs  in  each  caufe  for  the  refpe£live  fums  therein  de-  referred  to 

manded)  fubjedl  to  the  opinion  of  this  Court  on  the  following  the  fame  fe- 
r  lc£l  commit* 

tec.  for  trial, 
who  reported 
them  both  to  be  frivolous  and  vexatious,  the  cods  cannot  be  tnxed  jointly  under 
the  ftat.  i%Geo  3.  tf.52.;  and  therefore  the  Speaker  having  firft  certified  a  joint 
taxation  of  cofts  for  a  certain  fum  againft  all  the  petitioners,  apd  having  after-« 
awards  by  aa  amended  certificate  apportioned  how  much  of  the  firft  mentioned 
fum  taxed  was  incurred  by  the  fitting  members  in  oppofing  the  two  petitionsyomz/y, 
and  hosv  much  was  fo  incurred  by  them  in  oppofing  each  fcparately^  the  plaintiff:?, 
by  the  advice  of  the  Court,  fubmitted  to  enter  nonfuits  as  well  in  two  ftveial  a^ion<i 
profccuted  againft  the  refpedtive  petitioners  ior  the  feparate  cofts  certified  againft 
each,  as  alfo  m  a  joiat  a£bon  againft  all  to  recover  the  taxation  f^priified  againft  theoi 
all>i/i///,  *i:5c8  1 

D  d  3  At 
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l8o5.  At  the  laft  general  elcaion  Sir  Henry  Strachejj  Mr.  Gitetf 

— — —  and  Mr.  Frofi^  were  candidates  for  the  borough  of  Eajl  Grin^ 

Strachet  Jteadin  Sujcx,  and  the  two  former  were  returned  duly  cleded. 

and  Another  ^^  ^^^  ^9*^  ^^  November  1802  a  petition  was  prcfentcd  to  the 

ixgainji  Houfc  of  Commons,  fign'ed  by  Mr,  Froft  alone^  and  not  by  any 

Tl^nV^  of  the  other  defendants;  complaining  of  that  cle^ion  and  rc- 

80    Ot  ere.  j^^j^.  ^j^j^^jj  petition  ftated,  that  at  the  laft  eleftion  for  the 

borough  of  Baft  Grinjlead  Sec.  on  the  7th  of  Ju/y  laft,  the  peti- 
tioner,  Sir  H.  Sirachey,  and  Mr.  Giies^  were  candidates  to  repre- 
fent  the  fame  in  parliament.  That  the  right  of  voting  is  in  the 
inhabitants  paying  fcot  and  lot,  and  the  freeholderb  of  the  bo- 
rongh.  That  G.  B.  the  bailiff  a£led  as  returning  officer  for 
the  town  and  borough  aforefaid  with  grofs  partiality,  See. 
That  a  conflderable  (hew  of  hands  appeared  in  favour  of  the 
.  petitioner  ^  yet  that  G.  B.  declared  the  (hew  of  bands  to  have 
been  in  favour  of  Sir  //.  5.  and  Mr.  Gifes ;  and  on  a  poll  being 
demanded,  &c«  and  taken  ^before  the  faid  bailiff,  a  mnjority  of 
legal  votes  ivas  polled  for  ^  or  tendered^  in  favour  of  the  petitioner, 
C  5^9  ]  over  the  faid  Sir  H.  S.  and  Mr.  G^,  and  the  petitioner  was  duly 
defied  and  ought  to  have  been  returned  one  of  the  burgeffes, 
&c. ;  but  that  the  bailiff  admitted  feveral  illegal  votes  in  fa« 
vour  of  Sir  H*  S.  and  Mr.  G.,  and  rejeded  many  legal  votes 
tendered  in  favour  of  the  petitioner ;  and  returned  Sir  //.  S. 
and  Mr.  G.  as  duly  eleded,  &c.  And  after  alleging  corrupt 
pra£lices  againft  the  fitting  members,  it  concluded  with  praying 
that  the  Houfe  would  take  the  premifes  into  confideration^  and 
grant  him  relief,  &c.  And  Mr.  Froft  entered  into  a  recogni- 
zance to  the  king  in  2co/.  with  two  fureties  in  100/.  each^  to 
appear  before  the  Houfe  of  Commons  at  the  time  fixed  by  the 
Houfe  fot  taking  his  petition  into  confideration  ;  and  alfo  to 
appear  before  any  k\t(k  committee  appointed  for  the  trial  of 
the  fame,  &c.  The  Houfe  of  Commons  ordered  this  petition 
to  be  taken  into  confideration  upon  the  8th  of  February.  On 
the  I  ft  oi  December  1802  a  petition  was  prefented  to  the  Houfe, 
figned  by  J»  Burt,  J,  Turley,  and  the  other  defendants  in  the 
firft  a£lion,  and  feveral  others,  ftating  in  like  manner  the  con* 
ftitution  of  the  borough  and  right  of  voting  therein^  and  al- 
leging partiality,  &c.  in  the  returning  officer;  and  that  iefer" 
mitied  many  perfons  to  vote  who  bad  no  right,  and  rejeSed  the  votes 
of  the  petitioners  and  ethers  who  wen  duly  qualified  to  vKe^  &c.; 

and 
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and  praying  relief  in  the  premifes.  And  J.  Burt  (one  of  t^ie 
defendants)  entered  into  fuch  recognizance  for  the  trial  of  the 
fame  petition  as  is  by  law  required)  in  2oo/.,  with  two  fureties 
in  I  go/,  each. ,  Mr.  Fro/{  did  not  fign  this  petition.  Tfie  Houfe 
of  Conimons  ordered  this  petition  to  be  taken  into  confideration 
at  the  fame  time  with  the  petition  of  Mr.  Froft :  and  the  fele£l 
committee  was  duly  ballotted  and  appointed  on  the  17th  of 
JUarch  J  803  for  trying  and  determining  the  merits  of  loth  pe- 
titions. On  the  z^ih  of  ^prii  1803  the  chairman  of  the  com. 
mittee  reported  to  the  Houfe  that  the  faid  committee  had  de- 
termined, that  Sir  //.  S.  Bart,  and  D.  Giles  Efq.  were  duly 
ele£led  burgcfles  to  fcrve  for  the  faid  borough  ;  and  that  *he 
petition  of  Mr.  Frofl,  a^d  the  cither  petition  of  7.  Turley^  J^ 
Burt  J  ScQ.  werjC  frivploys  and  vexatious.  TheOs  determmations 
were  entered  pn  the  journals  of  the  Houfe,  and  an  examined 
copy  of  fuch  entry  was  produced  in  evidence.  On  the  15th  of 
Jurte  1804  the  Speaker  figned  the  following  certificate,  which 
was  produced  in  evidence :  *<  Whereas  N»  Smith  Efq.  one  of 
the  Mafters  of  the  High  Court  of  Qhancef  y,  and  J.  H.  f^fy  Lfq., 
Clerk  AflJiUnt  of  the  Houfe  of  Common^,  Ttrho  were  di^Iy  au- 
thorifed  aixd  djre^.cd  ,by  me  according  to  the  flat.  28  Geo.  3. 
intitledy  &c.  to  examine  and  tax  the  coits  and  expences  of  Sir 
if.  S.  Bart,  ^nd  Z?.  Giles  Efq.  incurred  by  them  in  oppofing  the 
petition  of  7  Frofi  Efq.,  and  alfo  in  oppofing  the  petition  of 
feveral  perfons  in  behalf  of  themfelves  an4  others,  eleftor^ 
of  £a/l  Grifjfiead,  &c.  prefented  to  the  Houfe  of  Commons, 
complaining  of  an  undue  eleQion  and  return  of  them  the 
fj^id  Sir  H.  S.  Bart,  wd  D.  G.  Efq.  as  burgefles,  .&c.,  have 
reported  to  me  the  amount  of  fuch  cofts  and  expences :  Now  I 
do  hereby  certify  that  the  faid  cofts  and  expences  allowed  in 
the  faid  report  amount  to  706/.  3/.  10^."  (Dated)  15th  of 
JijHf  1 804,  (and  figned)  Cffa^  M^bot^  Speaker.  ^  copy  of  this 
certificate  was  ferved  upon  the  defendant  Frofl,  and  paymenf; 
of  the  cofts  therein  certified  to  be  due  was  demanded  of  and 
refufed  by  him.  On  the  7th  of  May  1805  the  plaintiffs  made 
a  further  application  to  the  Speaker  to  afcertain  how  much  qf 
the  cofts  and  expences  allowed  in  the  certificate  amounting  to 
706/.  3/.  lod.  was  incurred  by  the  plaintifis  in  oppofing  thcf 
faid  two  petitions  as  they  were  jointly  profecuted  j  and  how 
much  thereof  was  incurred  by  them  in  oppofing  each  of  the 
(aid  petitions  y?/ar^^/|^  profecuted ;  who  ^ere^pon  granted  the 
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iioS.  following  certificate,  which  was  produced  in  evidence.— • 
■"  **  Whereas  N.  Smith  Efq.  one  of  the  Matters,  lie.  and  J.  //. 

^TMCHEr    Ley  Efq,  AfSftant,  &c.  who  were  duly  authorifed  and  direded 

andAn^othc^    ^^  ™^*  according  to  the  ftat.  28  G.  3.  intitlcd,  &c.  to  examine 

agalnft        ^^^  afccrtain  how  much  of  the  cott»  and  expences  allowed  by 

TuRi.BY      them  in  their  report  to  me,  dated  the  12th  of  June  laft,  was 

aiid  OUicrs.  incurred  by  Sir  H.  S.  Bt.  and  D.  G.  Efq.  or  either  of  them,  in 
oppofing  the  petition  of  J.  JProfi^  Efq.  and  alfo  the  petition  of 
fevcral  perfons  whofe  names  were  thereunto  fubfcribed  on  be* 
half  of  themfelves  and  others  the  ele&ors  of  the  borough  of 
£a/l  Grinfteady  &c.  feveraliy  complaining  of  an  undue  eledlion 
and  return  of  them  the  faid  Sir  H,  S.  a^nd  D.  G.  for  the^  faid 
borough  of  Eaft  Grinfteady  as  the  faid  two  petitions  wcTeJdntlj 
profecuted  i  and  how  much  thereof  was  incurred  by  them,  or 
either  of  them,  in  oppofing  each  of  the  faid  two  petitions  as 
feparately  profecuted ;  have  made  their  report  to  me  thereupon ; 
Mow  I  do  hereby  certify  conformably  to  the  faid  laft  mentioned 
report)  that  the  <:ofts  and  expences  incurred  by  the  faid  Sit 
H.  S.  and  D.  G.  in  oppofing  the  petition  of  J.  F./eparattlf 
profecuted  amount  to  13/.  2/:  and  in  oppofing  the  petition  of 
the  fcveral  elcflors  of  the  borough  of  Eaft  Grinjtead  aforcfaid 
feparately  profecuted  amount  to  13/*  is. ;  and  that  the  expences 
fo  the  faid  Sir  H.  S.  and  D.  G.  in  oppofing  the  faid  two  peti- 
tionsyof/'f/i^y  profecuted -amount  to  679/*  19/.  lod.^  which  faid 
three  laft  mentioned  fums  make  up  the  fum  of  706/.  3/.  lo^. 
as  allowed  in  the  faid  former  report  made  to  me  on  the  t  2th 
of  June  laft,  and  certified  by  me  on  the  15th  of  June  laft  ac- 
C  5^*  ]  cordingly."  (Dated)  i3th  of  June  1805,  (figncd)  Cia,  yfUat, 
Speaker.,  Payment  of  thefe*feveral  cofts  were  refpeflively  de-* 
manded  of  and  refufed  by  the  defendants.  Whereupon  thefe 
three  anions  were  brought ;  one  againft  Turley  and  others,  the 
def<:ndants  in  the  fir  ft  adion,  for  13/.  2/.  s  in  which  afiion 
Jp'roft  is  not  a  defendant;  one  againft  Froft  alone  for  13/.  2s> ; 
and  the  third  againft  Fro/l,  Turley ^  and  others,  for  ($79/.  19J.  iod» 

^  The  queftion  for  the  opinion  of  the  Court  was,  Whether  the 

plaintifi's  were  entitled  to  recover  in  all  or  any  of  the  faid  ac- 
tions ?  if  in  all,  then  the  verdifl  to  ftand :  if  not  in  all,  but 
only  in  two,  ,or  one,  the  verdifl  to  ftand  in  fuch  two  or  one  • 
if  not  entitled  to  recover  in  all  pr  anyi  nonfuits  to  be  entered 
accordingly. 

Woti 
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Wood  for  the  plaintiffs  contended,  that  they  were  entitled  to        iSotf. 
recover  in  all  the  a£lions.    The  objeftions  made  at  the  trial    «"     cKKrl 
were,  that  as  there  were  two  fiparate  petitions  by  different  pcti-         B^tt. 
tioncrs  there  could  not  be  joint  cods  awarded  againft  all :  and    and  Anotk^r 
that  the  Speaker  having  once  made  his  certificate  was  fundlus      rp^**"-^ 
c£Bcio,  and  could  not  make  any  fubfequent  certificate  amending    i^  Otbw 
the  one  firft  ma(*c.    The  flat.  lo  Geo.  3.  c,  16.  /  i.  provides 
that  whenever  a  petition  complaining  of  an  undue  eledlion  and 
return  (hall  be  prefented  to  the  Houfe  of  Commons  a  day  and 
hour  (hall  be  appointed  for  taking  the  fame  into  confideration: 
and  by  yi  13.  a  feleft  cdmmittec  of  thirteen  members  with  two 
nominees  fliall  be  fworn  to  try  the  matter  of  the  petition  re- 

*  •  •  • 

ferrcd  to  them,  and  to  try  and  determine  the  merits  of  the  returns 
and  the  Houfe  fhall  order  the  committee  to  meet  for  that  pur^ 
poie  at  a  certain  time  to  be  fixed ;   whofe  determination  hj 
y:  18.  fhall  be  final.    It  appears  from  thence  that  the  whole 
merits  of  the  eleflion  are  to  be  tried  by  one  committee  only.       t  5*3  3 
Then  by  ft.  11  Geo,  3.  r.  42.  /  i.  if  feveral  parties  on  difiinH 
interejls  or  grounds  of  complaint  fliall  prefent  feparate  petitions^ 
the  fame  notices  and  orders  fhall  be  given  to  all  fuch  parties, 
&c.  as  by  the  laft  mentioned  a£t  are  direded  to  be  given  to  the 
fitting   members  or    the  petitioners  therein  mentioned,  &c. 
And  by  /.  6.  if  on  complaint  of  an  undue  eledion  there  (hall 
be  more  than  two  parties  on  diftinft  interefts^  each  party  (hall 
ftrike  off  a  member  from  the  original  number  of  49  fucceffively, 
until  the  number  (hall  be  reduced  to  13.    Thus  the  formation 
of  the  committee  is  made  a  joint  concern,     Lafily,  the  ftat. 
28  Geo.  J.  r.  52-  reciting  the  two  former  ftatutes  and  another 
of  the  25  Geo.  3.  c.  84.,  and  that  it  was  expedient  that  further 
regulations  (hould  be  made  for  the  execution  of  thofe  ii£ls,  and 
provifion  made  for  dlfcouraging  perfons  from  prefenting  frivo- 
lous or  vexatious' petitions,  &c.  in  any  of  the  cafes  to  which 
the  recited  aQs  relate,  ena£ls  (/  19.)   *'  That  wherever  any 
««  fuch  committee  fliall  report  to  the  Houfe,  with  refpefl  to  any 
<<  fuch  petition^  that  the  fame  appeared  to  them  to  be  frivolous 
U  or  vexatious,  the  party  or  parties,  if  any,  who^lhall  have  ap« 
f  peared  before  the  committee  in  oppofition  to  (uch  petition, 
f<  fliall  be  entitled  to  recover  from  the  perfon  or  perfons  or  any 
^  of  them  who  (hall  have  Cgned  fuch  petition^  the  full  cofts  and 
f«  expenccs  which  fuch  party  or  parties  (hall  have  incurred  in 

^  ?»P|)pofing 
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jSotf*        *'  oppofing  the  fame:  fuchicofts  and  czpences  to  be  afceitaincd 

'        **  in  the  m^anner  hereinafter  dircfted."    There  arc  correfpondr 

STftACHey     ing  direftions  for  other  cafes  ia  the  20th  and  21  ft  fe&ions. 

and  Anothtr       ^^^  *^^"  ^1 /•  ^**  ^^  **  cnadcd,  "  That  in  the  feveral  cafci 
agdinfi        '*  before  mentioned  the  cofts  and  expences  of  profecuting  or 

TjJ5"^      **  oppofing  any  fucb  petition  •(hall  be  thus  afcertained ;  that  on 
jind  Others.    _- '  in       11  .•^'  v  o 

*r  e  lA  1  applicntion  to  the  Speaker  by  any  petitioner  or  petitioner^  &c 

<*  for  afccrtaining  fuch  cods  and  expenccji  he  ijiall  dire£k  the 
'<  fame  tp  jbe  taxed  by  two  perfons,  &c.  who  are  thereby  re- 
5*  quired  to  examine  the  fame  and  to  report  the  amount  thereof 
<<  to  the  Speaker^  who  (hall  on  application  deliver  to  the  party 
*<  or  parties  a  certificate  Ggned  by  himfelf>  exprefling  the  amount 
<f  of  the  cofts  and  expences  allowed  in  fuch  report,  &c«  which 
f^cofts  if  not  paid  may  by/.  23.  be  recovered  by  action  of 
debt,"  And  by  /I  24.  "  in  every  cafe  where  tht-  amount  of 
^^  fuch  cofli  and  expences  (hall  have  been  fo  recovered  fron^  any 
^<  perfon  or  perfonsi  it  (ball  and  may  be  lawful  for  fuch  perfon 
^'  or  perfons  to  recover  ^n  like  manntr  from  the  other  perfoos 
^'  or  any  of  them,  if  fuch  there  fhill  l:)?,  who  (hall  be  liable  to 
**'  the  payment  of  t\i^  faid  cofls  and  expences,  a  proportionable Jhare 
**  thereof,  according  to  the  number  of  perfons  fo  liable." 
Here  the  fame  fele£i  committee  having  been  appointed  and 
fworn  to  try  both  petitions,  according  to  the  dire£ltons  of  the 
a£iS|  as  involving  the  merits  of  the  fame  return,  the  two  became 
one  joint  copflidated  petition^  to  be  determined  by  one  and  the 
fame  trial.  He  alfo  referred  to  the  iifage  of  parliament  as  in 
favour  of  this  (;onftru£lion ;  and  inftanced  fimilar  taxations  to 
the  prefent  made  in  the  cafes  of  Bodmin  elefiion  in  17019  of 
Cricklade  in  1 794,  and  of  Colcbefier  in  1 796*  And  in  anfwer 
to  an  objedion  thrown  out  by  the  Court  that  the  woid  petition 
was  ufed  in  ihejtngular  number  throughout  the  feveral  claufes 
referred  to  regulating  the  taxation  of  cofts,  which  according  to 
his  conftru£lion  ought  to  have  been  petitions ;  he  referred  to 
Schuidam  v.  Bunnis  and  another  {a)^  where  a  joint  a^ion  waf 
[5^53  maintained  againft  two  bailiffs  of  a  borough  for  refuGng  the 
infpe£lion  of  books,  though  the  ftat.  3  Geo,  3.  r.  15.,  which 
gives  the  remedy,  mentions  bailijff'^  &c.  in  the  fiogular  nuo^; 
ber. 

(a)  Cowp»  193^ 


/  » 
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I 

The  Court  faid  that  might  be  fo  \n  a  cafe  where  the  fenfc  of        1806* 
the  thing  manifeftly  required  it.     But  here  they  faid  that  a  1 

certain  power  was  given  by  ilatute,  which  they  could'  not  en-  Strachfy 

large  beyond  the  plain  letter  of  it,  and  that  power  was  con-  ^^  Another 
fined  in  terms  to  tax  the  cofls  of  fuch  petition  in  the  fingular        a^ainfi   ' 

number  throughout :  and  the  24th  fcflion  evidently  referred  to      Tu  ribt 

1.  ■•  •*  ■'«/**  and  Oliicrs» 

an  apportionment  between  jomt  petitioners  m  the  fame  petition.  . 

And  a  contrary  conilruflion  they  thought  would  work  injuf«  , 
tice :  for  it  might  happen  that  one  perfon  or  fet  of  perfons 
might  petition  againft  a  return  on  the  ground  of  a  fingle  hSt  in 
difpute,  as  that  the  dtting  member  was  under  age,  or  the  like  i 
and  another  fet  of  petitioners  might  impeach  the  eledlion  upon 
the  allegation  of  the  bribery  and  corruption  of  a  majority  of  the 
voters  ;  which  would  make  the  greateft  differences  in  the  cods 
and  expences  of  thofe  who  oppofed  them  :  but  it  wouU  be  too 
much  to  contend  that  both  fets  of  petitioners  were  equally  and 
jointly  liable  to  the  whole  coits  and  expences  of  the  defence ; 
and  yet  both  would  be  interefted  in  difqualifying  the  fitting 
member.  The  fimilarity  of  intercft  therefore  was  no  reafon  for 
fubje^iing  different  fets  of  petitioners  on  different  grounds  to  a 
joint  taxation,  any  more  than  the  reference  of  the  feveral  peti- 
tions to  the  fame  committee  for  trial  i  which  Vas  directed  for 
the  fake  of  general  convenience  j  the  ifTue  being  the  fame, 
namely,  the  validity  of  the  return :  but  that  did  not  prevent 
the  intereils  of  the  refpe£live  petitioners  being  fevered  after- 
wards. And  fuch  being  the  opinion  of  the  Court  on  the  ori* 
ginal  joint  taxation,  they  fuggefted  to  the  plaintiffs'  counfeij 
whether  it  might  not  be  more  for  the  interefts  of  his  clients  to  [  516  1 
enter  a  nonfuit  in  all  the  adions,  fince  a  recovery  in  the  two 
upon  the  feparate  taxation  might  be  fet  up  as  a  bar  to  any 
other  adion  which  might  hereafter  be  brought  upon  a  new  cer- 
tificate. I 

The  cafe  flood  over  for  fome  days  to  give  the  plaintiffs  time 
for  confideration^  and  finally  they  agreed  to  enter  aonfuits  in  all 

the  adlions. 

Clifford  was  to  haye  argued  for  the  defendants. 


CASES  IN  TRINITY  TERM 


Jraif,  The  Earl  of  Clanricarde  aiainli  Stoke«. 

Affumingit  TN  debt  to  recover  the  penalty  of' 5/.  created  by  the  (lit. 

tobenecef-  ^^  Ann.  e.  14.    the   declaration  ftated   that   the  defendant 

^^  for*"  *^"  ^*^^'^  ^^  months  next  before  the  exhibiting  of  the  plaintiff's  bill| 

nalty  by  a  ^^  ^^^9  ^^  ^^^  4^^  ^^  -^^v*  1B051  at  fx/^/i  in  Ham^in^  did 

common  la-  keep  a  fnare  to  kill  and  deftroy  game,  the  faid  fnare  being  then 

former  that  ^^^^  there  an  engine  to  kill  and  deftroy  the  gamcj  againft  the 

Ihould  refer  ^^^^  ^^  ^^^  ftatute  in  fuch  cafe  made  and :  provided ;  the  faid 

to  the  (latute  defendant  not  being  in  any  wife  qualified  or  having  any  lawful 

ihmg  the  rt-  a^thority  fo  to  do :  by  reafon  whereof,  and  by  force  of  the  fta- 

as  to  that  ^^^^  ^"  ^^^^  ^^^^  made  and  provided,  an  adlion  hath  accrued  to 

treating  the,  the  faid  plaintiff  to  demand  and  have  of  the  defendant  5/.  Plea 

effhiceaiid  nil  debet. 

J^'"f  Yct  a        After  verdidl  for  the  plaintiff,  it  was  moved  in  laft  Ea/f<r 

count  for  a  term  to  arreft  the  judgment,  and  the  rule  was  now  fupported 
penalty  on       |jy 

KJ^Mc  11  Jehyllzni  Dampier^  on  the  ground  that  the  penalty  and  the 
ilating  that  remedy  by  a£lion  were  given  by  feveral  different  ftatutes,  viz. 
the  defendant  the  penalty  by  ftat.  5  Ann.  c.  14.  (tf),  made  perpetual  by  flat. 

to  kiirsamc  9  ^^^*  ^'  ^^*  (which  fo  far  may  be  confidcred  for  this  purpofe 
egainfi  the  ^8  one  a£l;)  and  the  remedy  by  three  ftatutes,  firft  by  the  ftat« 
form  of  the  8  Geo.  I.  r.  1 9.  fubftituting  the  a£lion  (which  is  to  be  brought 
Jiatute  in  fuch  befQ^g  ^he  end  of  the  next  term  after  the  offence,)  for  the  in- 
&c«bv  reafon  formation  before  juftices  under  the  ftat.  5  Ann.^  and  giving 
whereof,  and  half  the  penalty  to  the  common  informer ;  next,  by  the  ftat« 
fy force  0^/^^  26  Geo.  a.  f .  2,  which  extends  the  time  for  bringing  the  aflion 
cafe  made  ^  ^°  ^^'^  terms  after  the  offence  committed ;  and  laftly,  by  the 
&c.  an  adion  ftat.  2  Geo.  3.  c,  19.  which  gives  the  whole  penalty  (fought  to 
hath  accrued,  be  recovered  in  this  a£lion)  to  the  informer,  and  extends  the 

.  '  "  V    *u    tiipc  for  bringing  the  aftion  to  fix  months  after  the  offence 
cient "  tor  tne  00 

firft  ftatute      committed,  but  without  repealing  the  ftatute  of  the  26  Geo.  2* 

mentioned  c*  2. :  the  offence  therefore,  they  contended,  ought  to  have 
refers  to  the 

5  Ann,  c.  14.  Creating  the  offence  and  giving  the  penalty  s  and  the  ftatute  laftly  men« 
tioned  refers  to  the  2  G.  %.c,  ig.  whereby  the  *wDole  penalty  is  given  to  the  common 
jnformer,  the  half  only  of  which  had  been  given  to  him  by  an  intervening  ftatute. 

(flj  This  gave  tl?e  remedy  by  coarvi^Ioo  before  a  juftiee  of  peace. 

been 
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been  hid  againft  the  ftatutes,  in  the  plural,  and  not,  as  it  U        i8o6. 
here  laid,  «*  againft  the  form  of  the  ftatute."    And  this  objec*  ' 

tion,  it  was  faid,  was  not  aided  by  the  concluCon  of  the  county      -?* 
•«  by  rcafon  whereof  and  by  force  of  the  ftatuU^  &c.  an  a£lion        cardk  * 
hath  accrued  */'  for  either  thejiatute  there  mentioned  mud  me^n        againfi 
the  fame  ftatute  referred  to  in  the  former  part  of  the  count,      Stoxk«» 
or  at  any  rate  it  can  only  refer  to  one  of  the  three  ftatutes  laft-* 
mentioned ;  whereas  the  right  of  fuing  for  the  whole  penalty  by 
a  common  informer  mud  depend  upon  two  at  lea(t»  the  8  Geo.  i« 
and  2  Geo.  3.,  if  not  alfo  upon  the  26  Geo.  a.     And  the  cafe 
of  Lee  V.  Clarke  [a)  was  cited,    where  the  fame   objeftion 
(amongft  others)  was  taken  and  countenanced  by  the  Court;       [  5^^  3 
and  in  which  Dinghy  v.  Moore  (3),  and  Broughton  v.  Moore  (^), 
were  cited,  which  are  full  to  the  prefent  point,  as  well  as  what 
was  fjud  by  Wariarton  J.  in  Rex  v.  Wejl{d).     And  they  con* 
tended  that  where  an  offence  was  created  by  a  ftatute  infli£ling 
a  penalty,  which  did  not  exift  at  common  law,  and  an  aAioa 
is  afterwards  given  to  a  common  informer,  it  Is  as  neceiTary 
that  the  Court  £hould  be  referred  tb  the  ftatute  or  ftatutes  giving 
the  remedy,  as  to  the  ftatute  creating  the  offence :  for  other- 
wife,  if  inftead  of  a  general  reference  to  <<  the  ftatute  in  fuch 
cafe  made,''  the  count  referred  to  the  ftatute  5  Anp^  the  Court 
would  not  fee  that  a  right  to  fue  had  thereby  accrued  to  the 
plaintiff:  and  the  Court  cannot  without  fuch  reference  intend 
that  an  adion  is  given  to  a  common  informer ;  for  prima  facie 
the  penalty  would  belong  to  the  Crown. 

Burrough  and  Gafelee  (hewed  caufe,  and  argued  that,  as  the 
itatute  5  Ann,  c.  14.  alone  creates  the  offence  and  gives  the  pe« 
nalty,  the  offence  is  properly  laid  to  be  againft  the  form  of  the 
ftatute,  according  to  the  authorities  mentioned ;  to  which  may 
be  added  Plonvden^  206.;  and  that,  notwithftanding  a  conti« 
nuing,  or  as  is  faid  by  Warburton  J.  in  Onven^  355.  even  a  re- 
viving ftatute  \  though  here  the  ftat.  9  Ann.  r.  25.  which  per« 
petuates  t()e  former  a£^,  paffed  before  it  expired  (^).  And  it 
makes  no  difference  that  the  aQion  is  given  by  another  ftatute* 
It  was  not  neceffary  for  the  count  to  refer  at  all  to  the  ftatute 
which  gives  the  remedy  to  the  common  informer ;  for,  being  a 
public  ftatute,  the  Court  are  bound  to  notice  it :  and  it  being 

(fl)  2  £^,333.        (^)  Cro.fZfz.  750.         (0  Cro^Jac.l^t* 
(il)  Owin,^25'        (0  Vrdca/^flw*. C.25./ 117. 

ftated. 


/ 
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i8o5.        dated  that  the  a£lion  was  brought  within  fix  monthsi  and  iht 
"  penalty  bein^  given  to  him  who  fues,  the  bringing  the  a£lion 

Earl  of       (hews  a  fufficient  title  in  the  pkaintiff     It  is  only  neceflary  to 
c  \R0£        ^^^^^  ^^  '^^  ftatute  creating  the  offence  and  giving  the  penalty  r 
ajrain/i       M  the  reft  may  be  rejeded  as  furpiufage  :  and  the  count  might 
Stokfs,      h^yg   concluded    that  «*  by  reafon  whereof,  (without    adding 
**  and  by  force  of  the  ftatute,'*}  an  a£lion  hath  accrued,"  &c. 
Lutw,   132,  3.  .8.   164.    166.   190,3.  208.    221.     LilL  Entr. 
148.    175.   222.  255.     Co.  Entr.   159.    161,   2,   3,  4,  and  5. 
But  the  addition  of  contra  formam  ftatuti,  though  not  necef* 
faryi  will  not  hurt,  according  to  Bennett  y.  TaIbois(a).     But  fup* 
pofing  it  to  be  neceflary  to  refer  to  the  ftature  giving  the  a£tion» 
fuch  reference  is  to  be  found  in  the  words  of  the  countj  '<  and 
by  force  of  the  ftatute,**  &c.  j  referring  to  the  ftat.  2  Geo,  3. 
f.  19./.  5.  which  mud  be  conllrued  reddendo  fingula  finguliss 
and  gives  an  aflion  of  debt  or  on  the  cafe«  &c*  and  enables  the 
informer  to  fue  for  the  whole  penalty  to  his  own  ufe  within  fix 
months.     It  would  then  (land  thus,  that  the  allegation  of  the 
oiFcnce  being  committed  againft  the  form  of  the  (tatute  would 
refer  to  the  ilat.  5  jinn.  e.  14.  which  creates  the  offence  and 
gives   the  penalty ;  and  the  fubfcquent   words,  **  by  reafon 
nvhereofy^  would  refer  to  the  fame  (latute;  and  the  words, 
««  and  by  force  of  the  Jfatute^  &c.  ati  adion  hath  accrued,"  &c. 
would  refer  to  the  (latute  2  Geo,  3.  c.  19.     The  cafe  of  Lee  v. 
Clarke  did  not  turn  on  this  point.     [^Lawrence  J.    It  was  not 
alleged  there  that  he  ufed  the  fnare  againjl  the  form  ofthejlatute.'] 
And  this  is  diftinguifliable  from  Dingfey  ▼.  Moore  (i),  where 
the  information  was  upon  the  flatute  33  Hen.  8.  c.  16.  for  buy- 
ing worded  yarn  within  the  county  of  Norfolk^  not  being  a 
[  520  3       weaver,  &c. ;  which  atl  was  continued  by  ftat.   i  Ed.  6.  e.  d. 
only  in  refpeft  of  yarn  fpun   of  the  rod,  but  not   for  other 
yarn  \  and  therefore  the  information  was  quaihed,  not  becaufe 
it  was  only  laid  contr^  formam  (latuti,  but  becaufe  it  did  not 
fhew  that  it  was  yarn  fpun  of  the  roii  ;  for  otherwife  it  was  no 
offence.     And   Slelton^s  cafe  for  recnfancy,  there  relied  on, 
where  the  objedion  prevailed  that  it  was  not  laid  contr^  formam 
ftatutorum,  was  where  the  offence  was  created  by  the  ftat. 
z  Eliz.  c.  2.  and  the  penalty  given  by  (lat.  23  Eliz.  c.  1.  againft 

(<i)  I  LJ.Hay,  149.  (i)  Cro.  £ffe.  750. 

fuch 
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^ch  as  Tcfufcd  to  go  to  church  againft  the  form  of  the  flat.        1806. 
I  E/iz,     And  Brougkion  v.  Moore  {a)  went  on  the  fame  dif-        - 
tbdlion.  ,        ^^^""^ 

It  was  alked  by  Lord  Elknborough  of  the  defcndaot*s  counfcl        car.d» 
in  the  courfe  of  the  argument,  whether  they  had  found  any       againfi 
exprefs  authority  for  faying  that  the  count  onuft  refer  to  tl\e      Stokes. 
ftatute  giving  the  remedy,  as  well  as  to.  that  creating  the  ot 
fence  and  giving  the  penalty  ?     To  which  they  anfwerf  d  in  the 
negative ;  but  Contended  that  it  was  equally  neceiTary  upon 
princfple  for  tlic  reafons  bcfore^urge4.      And  at   the  con-         ^  • 
clufion. 

The  Coi^rt,  afluming  it  to  be  neccflary  to  borrow,  the  aid  of 
two  ftatutes  in  order  to  fuftain  the  aflion,  viz.  the  ftar.  of  , 
J  j^nn.  c,  14.  creating  the  offence  and  giving  tlic  penalty,  ,(on 
which  ttatutc  alone  the  criminal  p^jrt  of  the  charge  refted ;) 
and  the  ftat.  2  Geo.  3.  r.  jp.  giving  the  remedy  ;  (which  la** 
tcr,  they  thought,  alone  gave  the  remedy,  without  reference 
cither  to  the  ftat.  8  Geo.  I.  or  the  ftat.  26  Geo  2.,  insifmuch  as 
It  gave  the  whole  penalty  to  the  informer,  and  not  merely  the 
other  half  in  addition  to  the  one  half  before  given  by  the  ftat. 
8  Geo.  f.)  yet  obfcrved,  that  here  there  was  a  fufficient  rci  *•  [  521  ] 
ference  in  the  count  to  the  two  firft  mentioned  ftatutes:  and 
that  if,  inftead  of  the  general  form  of  declaring-  byrcference  to 
**  the  ftatute  in  fuch  cafe  made,"  &c,.  the  pariiculac  ftatute 
were  referred  ro  by  name,  the  count  would  run  thus,  that  the 
defendant  committed  the  offence  (ftating  it)  ag2inft  the  form  • 

of  the  ftatute  5  Ann.  &c.  5  by  reafon  whereof,  and  by  force 
of  the  ftat.  2  Geo.  3.  an  adion  hath  accrued,  &c.  There 
Was  therefore  no  ground  for  the  objection  in  arrcft  bf  judg- 
mentt  ^    ,        . 

Rule  difcharged; 

{a)  Cro.Jae,  142, 


5»t  Cases  in  trinity  TfiRRf 

idols'. 


ttim 


Monday .  The  KiNo  agalnjl  The  Marquis  of  Stafford  and 

Junel<^lh.  Others. 


One  having' 
an  on 
MibeccOj  who 


having'      /^N  a  motion  for  a  mandamus  to  the  fords  and  fteward  of  the 
J^who  manor  of  Chertfey  Bemond^  in  t!ie  county  of  Surry,  to  ad- 

was  married  ^'^t  Thomas  Hoade  to  the  entirety  of  certain  copyholds  holden  of 
and  had  three  the  faid  manor,  it  was  by  the  permifllon  of  the  Court,  and 
Wmn^^  Re-  ^^^^  *^^  confent  of  John  Acton  *(the  pcrfon  interefled  in  refift- 
icua^znd/lnni  ing  the  rule),  agreed  that  the  fa£ls  might  be  dated  in  the  form 
devifed  his  of  a  fpecial  cafe,  for  the  opinion  of  the  Court ;  and  that  the 
^^  K'  ^°  ifluing  of  a  peremptory  writ  of  mandamus  fliould  depend  upon 
daughter  for  their  opinion,  whether  the  faid  Thomas  Hoade  were  entitled  to 
life,  remain-  the  entirety  of  fuch  premifes,  or  only  to  an  undivided  moiety 
^"^^5'*  K.  °f 'hem,  as  tenant  in  common  in  tail  with  the  faid  John  ABon* 
ter  Rebecca  *^'^^  ^^^*  agreed  on  were  thefe.  On  the  2d  of  February  1 780^ 
for  life,  re-  William  Goring^  being  feifed  of  the  premifes  in  queftion,  and 
mainder  to  having  furrendered  them  to  the  ufe  of  his  will,  and  having  an 
mef^e  coa-  ^"^^  child,  Rebecca^  the  wife  of  John  Hoade^  by  his  laft  will, 
t;n?cnt«-  ■  duly  executed,  devifed  the  fame  as  follows:  «  I  gWe  and  de- 
mainders,  re* 

maindcT  to  the  ufe  of  y\it  tffue  of  the  body  of  his  grand -daughter  Rebecta  in  fuch  partf, 
ihares,  and  proportions,  manner  and  fornix  as  fhe  fhould  by  deed  or  will  appoint ;  and 
in  default  of  appointment  to  the  ufe  of  all  and  every  the  children  of  his  faid  grand- 
daughter and  their  heirs,  as  tenants  in  common  ;  and,  in  default  of  fuch  ijfue^  to  the 
ufe  ef  all  and  every  the  other  children  of  his  daughter  Rebecca  and  their  heirs,  as 
tenants  in  common,  &c  \  and  in  default  of  fuch  ilTue,  to  his  own  right  heirs :  held 
that  upon  the  death  of  the  teftator's  daughter  and  of  bis  grand -daughter  Rebecca^ 
without  any  appointment,  an  only  child  of  the  latter  took  an  abfulute  JFee  ;  on  whofe 
death,  under  age  and  unmarried,  the  premifes. dcfcended  to  her  uncle  Thomas  as  her 
heir  at  law  s  and  that  the  fubfequent  hmitation  to  the  other  children  of  the  teftator's 
daughter  ^«^fcra  did  not  take  effcdl:  for  the'devife  to  the  children  of  his  grand- 
daughter Rebecca  and  their  heirs  prima  facie  carries  a  fee  ;  and  the  fubfequent  words 
'*  in  default  of  fuch  iffutt^  ref^  to  her  children  and  not  to  their  heirs  ;  though  the 
limitation  ovtr  in  default  of  fuch  iffue  be  made  to  thofc  who  might  take  its  heirs  to  the 
children  of  Rebecca  the  grand-daughter.  And  the  intention  of  the  devifor  that  her 
children,  if  any,  (hould  take  a  fee  is  further  evinced  by  this,  that  the  limitation  to 
them  and  their  heirs  is  in  default  cf  appointment  under  a  power  given  to  her  to  ap- 
point **  to  the  ufe  of  the  iflue  of  her  hody  in  fuch  manner  and  form  (as  well  as  in  fuch 
**  pafts.Jharesf  and  proportions^  as  fhe  fhould  dlre6^ ;"  under  which  words  manoer 
mndfoem  (he  might  have  appointed  to  all  or  any  of  her  children  infee^  and  was  not 
reilrained  to  appptnt  to  them  in  tail  only ;  which  limitation,  in  default  of  appoint* 
mtxitf  ii  a  fubtt^atioii  £or  the  execution  of  the  power* 

rife 
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iriie  unto  my  dfiughteri  Rebtcca  Hoade^  z\\  that  my  mefikage^        i8a6. 
with  the  appurtenanceS)--  fituate  and  being,  in  Cbertfiy^  on  the       -■ 
caft  iide*of  a  ftreet  there  called  IVind/or  Street^  and  now  in  the    The  King 
occupation  of  J.  CM,  and  alfo  my  copyhold  lands  in  Chertfej   r^^^-^    • 
aforeTaid^  called  DukleS'Brools^  to  hold  to  .her  and  her  affigns  ^f 

during  her  natural  life  \  and  from  and  after  her  deceafe  I  give     Staffokd 
and  devife  the  faid  meffuage  and  lands  unto  my  grand-daughter»   ^^^  Others; 
Rebecca  HmJc,  and  her  affigns,  during  her  natural  life ;  and 
from  and  after  the  determination  of  that  eftatCi  I  give  and  de« 
▼ife  the  faid  mefluage  and  lands  unto  F.  H.  and  J.  H.  and  their 
heirs,  during  the  life  of  my  faid  grand-daughter,  Rebecca  Hoade, 
4ipon  truO;  to  preferve  the  contingent  remainders  hereinafter 
limited,  &c.}  and  from  and  after  the  determination  of  that 
cftate,  to  the  ufe  and  behoof  of  the  lawful  tjue  of  the  body  of  the 
faid  Rebecca  Hoade,  in  fucb  parts^  Jbares^  and  proportions^  man^ 
tier  and  form^  as  the  faid  Rebecca  Hoade^  my  grand-daughter, 
wiiecher  fole  or  married,  (hail  by  her  lail  will  and  teftament  in 
writing,  attelled  by  3  or  more  credible  witnefles,  or  by  any 
deed  or  writing  purporting  to  be  her  laft  will  and  tefiament,  to       C  5^3  3 
be  executed  in  the  prefence  of  the  like  number  of 'witneflesj 
dire£l,  will,  limit,  or  appoint  the  fame :  and  in  default  of  fuch 
diredlion,  &c.  or  appointment,  «  To  the  ufe  and  behoof  of  all 
•*  and  every  the  children  of  my  faid  grand- daughter,  Rebecca 
*<  Hoade,  lawfully  to  be  begotten,  and  their  heirs^  as  tenants  in 
^*  common,  and  not  as  joint  tenants:  and,  in  default  of  fucb 
*<  iffuet  to  the  ufe  and  behoof  of  all  and  every  the  other  chil- 
«*  dren  of  my  faid  daughter,  Rebecca^  by  the  faid  John  Hoade^ 
<<  begotten  or  to  be  begotten,  and  their  heirs,  as  tenants  in  com^ 
^<  mon,  and  not  as  joint  tenants:  and  in  default  of  fuch  ifliie^ 
•*  to  the  ufe  of  my  own  right  heirs  for  ever."    The  teftator 
died  in  1780,  leaving  the  faid  Rebecca  Hoadcf  his  daughter,  and 
alfo  the  (aid  Rebecca  Hoade^  the  grand-daughter  and  devifee, 
and  two  other  grandchildren,  viz.  Thomas  Hoade^  the  profecutor 
of  the  mandamus,  and  Ann  Hoade^  (who  afterwards  inter-' 
inarriecl  with  Samuel  AStot^^  who  il  fince  dead,  leaving  the  faid 
John  ASlon^  her  only  fon),  the  brother  and  lifter  of  the  faid 
Rebecca  Hoa^e^  the  grand-daughter.    Mrs.  Hoadiythc  daughter, 
held  the  premifes  in  queftion  from  the  teftator^s  deceafe  till  her 
death  in   1 790,  when  her  daughter,  Rebecca,  took  pofTeflion, 
Thie  laft  named  Rebecca  married  Benjamin  Baileys  vfho  died  irr 
Vofc.VII.  Ec  1796, 
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.i8o($«        17^1  tad  the  herfelf  died  in  1797,  without  hanng  made  toy 

•^      '         cflv3ual  direction  or  appointment  of  fuch  premiics^  ktnnng 

l<rainfi^     ^  ^h  ^*^'»  iWtffy  ^nh  Bailej^  who  by  her  guardian  received 

The  Marqm  the  rents,  bat  was  never  admitted^  and  died  an  infant  and  with- 

o'  out  iflue  on  the  15th  FAruarj  1802.    The  profecutor  is  her 

uVotheral    »atcmal  heir  at  law.    Ann  ABon  furvived  heir  fitter,  Jtibecca 

Batleyj  and  died  in  the  lifetime  of  Mary  Ann  Bailey  3  leaving 
the  abore  John  AEhn^  her  only  fon  \  who  on  the  24th  Jamuaj 
C  5M  ]      1804  was  admitted  (by  his  guardian)  to  an  undivided  moiety  of 
the  faid  copyhold  prernif(;s* 

This  cafe  was  ar|;ued  on  a  former  day  in  this  term  by  Mm^ 
ryaiy  on  the  part  of  the  profecutor,  T%omas  Hoade^  who  claimed 
8S  heir  at  law  of  the  infant,  Mary  Ann  Bailey^  in  wl^omhe  con- 
tended that  the  abfolute  fee  vefted  under  the  limitation,  in  de* 
fault  of  appointment,  to  the  children  of  the  teftatoi^s  grand- 
daughtert  Rebecca  HaaJft  aftd  their  biirs^  He. ;  and  by  Sir 
y.GiUe^  on  the  part  of  the  defendants  nomins^Uy,  but  in'e^d 
on  the  part  of  John  ABon^  who  claimed  as  tenant  in  con^« 
mon  in  tail  of  an  undivided  moiety  with  lUmai  Hoade^  under 
the  fubfequent  limitation,  <<  in  default  of  fuch  i£|ue,  to  the 
5*  ufe  of  all  and  crery  the  mother  children  of  the  teftatot^s 
^  daughter,  R^hecea,  8fc-**  The  Court,  in  girin^  judj^meoj^ 
»  this  day,  having  noticed  the  principal  argumetits  and  aur 
jthortties  referred  to  at  the  bar,  it  is  unaecefl&rjr  to  repeal 

tbenu 

Lord  JElxjbhwuough  C.  J.  In  this,  as  in  all  othqr  cafcf 
lefBcaing  the  tonftruQion  of  wills,  our  objca  mvijk  be  to  di(- 
cover  what  waa  the  intent  of  the  tcftator,  as  it  is  to  be  coDeaed 
from  the  words  he  has  made  ufc  of >  and  it  has  been  properly 
faid,  that  fuch  c9nftruaion  muft  he  put  on  the  words  «  in  de* 
fault  of/ufh  ifue,'  on  which  the  prefent  queftiou  arifcts,  as  will 
beft  efiWluatc  the  intention  of  the  tcftator  5  w;hich  ffif  F.  GiUe 
has  contended  clearly  to  be  that  the  efts^e  in  queftion  fliould  go 
^Ytr  to  Thomas  Hoade  mi  Ann  Aawf  "  Ac  other  children  of  bis 
4aught€r,  fLebecea!*  if  his  granddaughter  f^Aecca  Bail^H  chfl. 
dren  fcould  die  before  they  arrived  at  an  age  t?  difpofe  pf  k. 
And  this,  he  fays,  will  be  cffedled  by  giving  Rebecca  Bailefs 
C  525  3  children  an  eftate  tail,  with  a  remainder  to  the  children  of 
JItfbecca  HoadfB  her  mother.  Aad  upon  fbis  argument  the 
cmcilion  arifi^  whether  tberc  )k  words  in  the  will  tp  4bew  liich 
^  intent? 
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Ittteat  ?    Now  there  ctfti  be  no  d6obl  but  that  the  wo«is,  ae-       tSoff. 
cerdifag  to  the  common  apd  ordinary  legal  ufe  of  them,  mod       — — 
iiftinaij  girc  a  fee.    For  the  dcYife  «  hi  thcfc  term$»  «  To    The  Ki  ir« 
^  the  life  and  behoof  of  all  and  enry  die  iMldrcn  of  mjr  grand-  Th^^MaVquii 
^  daughter,  RAecca  Hoade^  and  their  heirs  \  and,  in  default  of  of 

f<  fttch  iflue,  to  the  nfe  of  all  and  every  the  other  children  of  Stafford 
<*iny  faid  daughter,  RAeecai''  without  any  thing  being  ex-  «nd  Otbert. 
prefaly  faid  as  to  time  of  the  failure  of  fach  iffue :  And  it  ia 
bdt  fy  inftrtnet  from  the  limitation  orer  being  in  default  rfiffitu 
that  it  is  contended,  that  the  teftator  meant  his  other  grawtii 
cluldren  fliould  take,  j^  the  children  ef  Us  'grand'Jaitglaer,  Re* 
htcm%  Jhottld  die  during  their  minoritj.  Had  the  teftator  bieett 
told  that  if  he  gave  the  children  of  his  grand-daughter,  Reheceai 
ft  fee,  and  they  Ifaould  die  during  theiir  minorities,  that  his  eftat# 
would  go  to  the  eldeft  fen  of  his  daughter,  Rtbectm^  to  the  tx^ 
dniion  of  her  other  children,  it  is  not  im]probable  but  he  might 
hare  faid,  that  is  not  nky  intent.  But  tfa«re  is  nothing  in  thii 
will  to  enable  us  certainly  to  fay.  Whether  fnch  eirent  webe  or 
were  not  in  his  contemplation^  If  it  were,  mky  it  tiot  be  fkirif 
concluded,  by  his  not  ezprefsiy  providtng  for  it,  that  ht  thought 
the  event  not  likely  to  happen,  and  on  that  account  not  worth 
Ids  while  to  provide  againft :  or,  fuppofing  him  not  to  have  con^ 
templated  it  at  aB,  why  might  not  his  inrentidtl  be  to  give  hti 
grlnd*daughtei^s  children  a  fee,  if  (he  had  an^$  and  if  fhe  hail 
mrae,  that  in  fnch  event  the  other  children  tt  his  daughtef 
fliould  take  the  eftate  i  Thus  it  would  ftahd  if  the  dlvife  to  the 
children  of  his  grand-daughter^  RiieccSf  weit  an  tmmedtate  de^ 
vifii ;  huk  that  is  not  the  cafe  $  for  the  de^ife  to  l)kem  is  iA  it^  C  5^^  } 
fault  of  the  ekecbiion  of  a  power  of  appointment  given  to  th^ 
mother,  enabling  her  to  appoint  the  eftate  <<  to  tbe  ufe  and  be* 
^  hoof  of  the  lawful  iffue  of  her  bodyi  in  fneh  parts,  ihares  snd 
M  pn^rtions,  manner  and  form,"  as  flic  (hould  by  will  or  deed 
dired*  ThiSi  in  the  courfe  of  the  ar]^ument»  was  h\A^  but  M 
touith  preCed,  to  be  only  t^  power  fd  afpoiM  to  h^  zhHilriH  ih  tnitt 
•nd  if  that  Wert  fo,  it  would  fitrniOi  an  inference  that  the  f fani-^ 
Cations  which  weie  to  take  place  in  default  of  appointment  were 
intended  to  be  of  the  fame  nature.  But  we  think  that  this  deVifd 
%zre  a  power  to  appoint  injiei  for  admittitig  that  thetfc  might 
be  ground  to  eontenfl  that  the  po^er  was  only  to  appoint  id 
tsili  if  tbe  J^wer  ^  a^^tm^nt  had  bhljr  biH  <<  to  (h^  ufe  of 

'     £  •  a  <<  hit 
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iSo6.       f«  her  lawful  iffae  in  fuch  piarts,  {baresyand  proportitas,  at  (htf 

,": *'  flbould  dirca ;"  upon  which  it  is  not  to  be  underftood  that 

a  alnfi'^     ^^  ^^^'^  '"^  opinion  a  y€t  when  the  words, !«.  Aanaer  and  firm/ 

Tlic  Marquis  ^^^  added,  there  can.bc.  ho.  doubt  but.  that  in  order  to  gire  them 
gf        « tomt  effi&a,  (and  eyery  ^ord^  if  it  can»  ought  to  be  made  ope^ 

^Vo'^h*^     iativje,)  fomcthing  more  muft  be   underftood  than  merely  a 

power  of  unequal  divifionof  an  eQate  to  be  limited- in  a  certain 
cousfe.  of  defcent :  and  if  they  do  mean  any  thing  beyond  a 
power  of  divifion,  they  muft  import  a  power  of  <ietermtmng  the 
nliature  and  quantity  of  the  eftate  the  ifiiie  ^Oiouid  take  t  and  if 
fbv  the  mother  might  appoint  cftates  in  fee  to  all  or  any  of  her 
children,  which,  if  they  died  in  their  min'orinesj  might,  go  to 
{heir  qncle,  Thonuu  Hoade,  as  their  heir  at  law,  in  ieiclufion  of 
their  aunt^  Ann  ABim^  •  And  as,  under  tbi»  power,  the  ifliie  of 
Riieaa  Bailey  might,  according  to  what  muft'  be  taken  to  be  the 
intention  of  the  tcftator,  have  had  cftatcs  in  fee  given  them, 
F27]      bow  can  we  f^y  that  by  a  limitation^  which  was  meant  asafub* 
(Utution  for  the  execution  of  the  power>  the  teftator  did  not  in* 
lend* to  give  as  large  an  .eftate  in  all  refpeds  as  could  be  ap- 
pointed under  the  power  ?  and  it  is  moft  natural  and  rational 
tO-CQUcl^de  that  he  fo  intended.     The  who)e  argument  in  this 
cafe  hasrefted  in  applying  the  words^  ^<  in  dtl2L\x\toffuch  ijfue^ 
to  the  children  pf  Rebecca  BJley^  and  ibeir'iffiu:  but  this  con- 
fixadipn.did  not  prevail  in  Goodright  v.  Dunbamj  Doug.  26^ 
Dor  in  Doe  v.  Perrjm  3  Term  Rep,  484.;  though  die  ambority 
pf  Ivfs  V.  Leggt  relied  on  in  this  cafe,  was  prefled  on  the  atten« 
tidnof  the  Court  in  that.     In  the  latter  of  the  two  cafes  abovo 
'  mentioned,  viz.  Doe  v.  Perryn^  Mir*  Juftice  Buller  laid  it  down 

that  children  and  ijfue  were  fynonimous;  and  both  he  and  Lord 
Kenyon  diftinguiibed  Legg  v.  Ives  from  Doe  vJ  Perryn^  by  itafon 
of  the  limitation  over  in  that  cafe  being  in  default  ofijfue^  which 
wa$ .properly  referable  to  the  word  children^  and  not  to  bein^x 
but  in  Ives  V*  Leggi  the  limitation  over  >wa8  in  i^auXt  tbereof% 
which  might  well  be  referred  to  the  word  beirs^  In  the  cafie  of 
Ceodtigbt  V.  Dunham,  the  limitation  over  was,  *^  ifbedievntbm 
ff^  ifvf>*  which  was  referied  to  cbildrgn  :  and  it  has  been  faid, 
that  thi$  diftinguiQies  that  cafe  from  this,  where  the  words  arei 
^^and  in  defauii  offueb  iffue :"  but  this  is  a  diUin£lion  without  a 
difference;  for  the  one  exprellion  as  wejl  as  the  other  might, 
under  the  iamc  circuQiftancps^  mean  ainjpd^finite  fail<ire  of 

iflaes 
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iffue ;  and  if  fO|  why  may  not  the  one  have  the  fame  conftruc-        iSo6. 

tion  with  the  other  under  different  circumftances  equally  attend-  ■ 

ing  bpth.   In  commenting  upon  thefe  cafes,  various  obCexvations ^  The  Kino 

were  made  on  ditfefent  parts  of  the  wills  in  thofc  cafes,  wiiich  tk^^m"      *» 

hacl  weight  in  determining  their  con(lru£lion :    fuch  as  .the  of 

Leafing  Power  in.JD^  v.  Perryn^  *and  the  addition  of  the  word$    Stafford 

for  ever  aft^r  the.  vord  heirs i  which  circumftances  are  not  to  be    t"^  Others. 

found  in  the  cafe  before  us.     It  is  true  that  thofe  circumftances  ^ 

arc  wanting;  but  they  are  not  circumftances  on  which  ahy  very  * 

material  reliance  can  be  placed:  and'  there  ezifts  in  this  cafe 

(if  fuch  further  clrcumftance  be  wanting)  .another  which  has 

more  weight,  (which  has  indeed  been  obferved  upon.alrea470  , 

namely,  apower  of  apjpointment  in  the  mother,  enabling  her  to    . 

give  a*  fee,  for  which  the  limitation  in  queftion  is  only  a  fubfti- 

tution.     As  to  the  caic  of  Lewis  ex  dem.  OrmondY.  Waters^ 

lately  determine.d  in  this  c6urt,  (6  Eajl  Repl  336.)  where  the. 

words,  ^^for  want  of  fuch  ijfue^**  were' referred  to  the  word  A^/r/,' 

that  was  not  determined  on  the  ground  of  thofe  jvords  being  ia  ^ 

their  ordinary  and  proper  fenfc  referable  to  the  word  heirs;  but 

on  this,  that  it  was  clear  the  tcftaior  meant  that  the  firft  and' 

other  fons  of  his  eldeft  fon  (houM  take  efta'tes  in  fuccefiion  in 

reuiainder;  which  they  could  only  do  by  taking  cftates  tail :  and^ 

if  fo,  the  words  ^*for  want  of  fuch  iffue^  were  properly  ufcd  to 

denote  the  determination  of  fuch  eftatcs,  in  order  to  introduce 

other  H'Tiitations  dependant  upon  them-  *  For  thefe  reafdns  wc 

are  of  opinion,  that  a  peremptory  mandamus  (hould  go,  tp 

admit  Thomas  Hoade,  the  heir  at  law  of  the.deceafed  only  child 

of  the  grand-daughter  Rehecca  Bailey^  to  the  eftate  in  queftion* 

Rule  abfolutCt 
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Ttufdaf,       HoRNj  ExecQtrix  of  HoRNt  dgainfi  Horn  and  Another* 

ymne  17th. 

The  annnity  ^O  debt  on  two  bondsy  one  for  the  penal  fam  of  36)0/*,  the 
u^vjG€o^$.  other  for  the  penal  fiim  of  5000/.,  the  defendams,  after 
pean  from^*  craving  oyer  of  the  firft  bond  and  of  the  conditionj  by  which  it 
the  wbole  appeared  t^  be  a  bond  conditioned  for  the  payment  to  the  tcfta« 
f^r^^^^iU  tor,  &C.  of  1815/.  on  the  ift  of  S^.  1801,  with  hwful  interca 
throuffhout  ^^  ^^  I  ft  of  March  preceding  \  and  after  craTing  oyer  of  the 
to  annaitiet  f^cond  bond  and  of  the  condition,  by  which,  it  appeared  to  be  ft 
granted  open  bond  conditioned  for  the  payment  to  the  teftator,  his  cxecutorsy 
fi^U^n"^"*  &c  during  the  Urn  of  him  and  his  wife  (the  plabtiff )  and  the 
though  the  fnjrviTor,  aii  annuity  of  600/.  1  pleaded  non  eft  fadum  to  both 
firft  claufe,  in  bonds.  There  then  followed  fcTcral  pleas  allegingihat  the  twa 
the  terms  of  Ij|qijJ|^  2nA  each  of  ihcm,  were  given  on  the  feveral  ajTurioat 
memortal  of  cbnfiderations  therein  fet  forth ;  one  of  which  (whereby  the  na« 
tviry  snnoity  ture  of  the  tranfa^itpn  will  appear)  ftated,that  before  the  making 
h<|«d,  ^^o  of  the  fame  writing  obligatory,  viz.  on  the  24th  of  Piiruary 
h  knot  1801,  Jpin  Horn  (the  teftator,)  and  one  Roiert  Horn,  and  IFm. 

enough,  JEforir  (one  ef  the  d^endants)  were  copartners,  as  diftiller&» 

^^  k?'  That  on  the  ift  of  March  1801,  before  the  bonds  given,  Aiert 
fen^nt\o  ^^'^  ceafed  to  be  a  partner  i  and  .on  the  20th  of  March  1801 
^ead  gena«  the  teftator  was  deficous  of  withdrawing  himfelf  from  the  part- 
rally  to  an  nerlhip,  in  order  that  the  fame  bufinefs  might  be  canied  on  by 
aaion  on  a  ^  defendants  together  upon  certain  terms  to  be  aereed  upon, 
lioned  for  the  -^^d  that  on  the  laid  ^oth  of  March^  before  the  bonds  given,  it 
payment  of  was  corruptly  agreed  between  the  teftator  and  the  defendants^ 
^  ^^°^'7*  ^  that  the  teftator  (hould  withdraw  from  the  faid  buGnels  as  from 
tion  whereof  die  i  ft  of  '^ March  preceding  in  favour  of  the  defendants,  and 
docs  not  ap-  permit  them  to  occupy  and  enjoy  a  certain  diftill  houfe  and 
P^**  ^P^^  ^^  other  premifes,  and  certaun  utenfils  of  trade  therein,  in  confi* 
bondor  con-  deration  of  an  annuity  of  6oo/.  to  be  paid  to  the  teftator,  hi» 
dition  fet  executors,  &c»  during  the  lives  of  himfelf  and  his  wife,  and  the 
forth  upon^  fuTvtvor  of  them :  and  that  the  defendants  fliould  take  the  debtft 
WM^ifealed '  owing  to  the  late  partnerfliip^  and  that  the  horfes,  drays,  &c. 
and  delivered  {Robert  Horn  having  confented  thereto)  of  the  late  partnerflup 
afitr  the  pair- 
ing of  the  aft  and  that  no  memoriai  of  it  was  enrcrlled  ;  without  (hewing  that  the  con* 
iidcration  was  fecumary ;  but  f  ueh  gcperal  plea  it  bad  on  dcp^rrcn 

•[  530  3  fboold 
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Aooid  be  purchafed  \>j  the  defendants  for  1815A;  which  fign 
the  teftator  flioald  lend  to  the  defendants,  and  (hould  forbear 
and' give  day  of  payment  for  the  fame  to  them  from  the  fatd 
soth  of  Marei  1801  until  the  ift  of  Se^ttnhr  iSoif  for  which 
they  flioiild  pay  him  intereft  at  the  rate  of  5/.  per  cent,  as  from 
the  I  (I  of  Msrcb  i8ot  to  the  faid  ift  ^iS^emkert  although 
the  (aid  1815/.  were  not  lent  till  after  the  faid  xft  of  Mareb^ 
&c. ;  and  although  9o6/.«  part  of  the  faid  debts»  were  not  re- 
ceiYed  by  the  defendants  till  long  after,  &c«  And  then  it 
alleged  that  the  firft  bond  for  3630A  and  the  other  bond  for 
5006A  conditioned  to  fecure  the  faid  annuity  of  6oo/.  were 
giTcn  in  confideratioa  of  and  to  fecure  the  faid  ufurious  agree- 
ment.  And  laftly,  (as  to  the  annuity  bond),  the  defendants 
pleaded  that  the  faid  writing  obligatory,  with  the  conditioa 
thereof,  was  fealed  and  delivered  after  the  paffing  of  thejlatm 
17  Geo.  3*  c.  26.  (the  annuity  z6t)f  viz.  on  the  20th  of  March 
x8oi,  and  that  t90  memorial  of  the  fame  was  within  20  days  o£ 
the  execution  thereof  inrolled  in  the  Court  of  Chancery  as .  re« 
quired  by  the  ad,  by  reafon  whereof  the  faid  writing  obligatory 
is  null  and  void.  The  replication  took  iflues  on  the  ufurious 
agteements  alleged  in  the  former  pleas,  and  demurred  generally 
to  the  laft  plea« 

Burroughs  in  fupport  of  the  demurrer,  relied  upon  the  cafes      C  53'  3 
t>i  Creffigny  ▼•  Wittenown  {a)^  and  Huiton  ▼.  Lewis i})^  as  (hew* 
ing  that  the  8di  daufe  of  the  annuity  a£l,  ^ich  fays  that  it 
fiiaU  not  extend  <<  to  any  voluntary  annuity  granted  without 
regard  to/rrwAMry  conftderation,"  was  not  merely  an  exception 
to  the  generality  of  the  firft  claufe,  requiring  a  memorial  of 
tvery  annuity  to  be  inrolled  %  but  that  the  firft  daufe  itfelf,  con* 
ftrued  and  explained  as  it  was  by  the  preamble,  and  by  the  ^i^ 
4th,  7th,  and  8th  claules,  applied  only  to  annuities  granted  upon 
pecuniary  confiderations,  and  not  to  all  annuities :  and  there* 
fore^  as  the  confidp^tion  did  not  appear  upon  the  face  of  the 
bond  or  of  the  cotidition,  fet  forth  upon  oyer,  it  was  necefiary 
for  jthe  defendants  to  fliew  in  pleading  that  the  confideratioa, 
wn  pecuniary  i  without  which  the  want  of  a  memorial,  obj^f^ed 
-W  in  tho  laft  plea,  was  no  bar  to  the  m&iotu    In  Pihged  v*  Jba 

{a)  ^T^rm Rtp.  jgQ.  (k)  s Tfm Ittp.  6$^ 
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^Duchefs  of  Cumberland  {a\  where  there  was  a  finilar  plea,  it  affc» 
Reared  upon  oyer  of  the  condition  that  the  confideratioo  of  the 
Horn  annuity  bond  ^as  pecuniary.  Then,  accofding  to  the  role  of 
hLr^  pleading  in  the  third  reMution  of  Wlelpdaie'^  cafe  (*J,  whoe  a 
bond  or  other  writing  is  avoided  by  ad  of  parliamem,  die' party 
who  would  avoid  it  ckmot  plead  non  eft  fadum,  bat  mnft  plead 
the  {pecial  matter* 

**  Littledale  contri^,  admitting  that  by  the  receiTed  conftm£lion 
of  the  annuity  zSt  taken  altogether,  if  the  cdhOderation  were 
hot  pecuniary,  the  cafe  was  taken  out  of  the  generality  of  the 
Erft  claufe,  contended  that  it  was  not  neceflary  for  the  defiend- 
ants  in  their  plea  to  allege  that  the  confideration  was  pecanbry, 
C  53^  3  but  that  it  was  fuJEcient  for  them  to  bring  the  cafe  within  the 
general  words  of  the  firft  claufe  of  the  ad,  which  extcods  to 
every  bond  given  to  fecure  an  annuity  \  and  it  lay  upon  the 
other  fide  to  ihew  in  reply  that  the  confideration  was  fuch  as 
that  the  ftatute  did  not  attach  upon  it.  As  it  is  faid  is 
Phwd,  '21^*  ^^at  where  the  body  of  an  ad  is  general,  he 
who  would  bring  his  cafe  within  an  exception  muft  plead  it 
fpecially. 

Lord  Ellemborough  C.  J.    That  is  the  cafe  where  die 
body  of  an  ad  is  general,  and  an  exception, to  that  generality  ia 
'.  '      afterwards  introduced  by  way  of  provifo  or  exceptiod  :  but  here 
the  body  of  the  ad  is  not  general  i  but,  as  Lord  Kenyon  obfervcd 
in  Crefpigny  v.  Wittenoom^  it  is  to  be  gathered  from  the  whole 
purview  of  the  ad  that  it  was  only  meant  to  apply  to  annuities 
granted  upon  pecuniary  confiderations :  and  the  iaft  fe£Uon  is 
introduced  only  ex  abundant!  cautela,  and  not  by  way  of  pro- 
iTifo  or  exception  to  the  general  enadment.     The  whole  range 
of  the  ad  (hewi^  this.    It  is  not  neceflary  to  ftand  upon  the  firft 
daiife  alone ;  though  even  on  the  condrudion  of  that  claufe  I 
think  it  may  be  fo  confined  :  but  the  meaning  of  the  Legiilature 
appears  (liil  clearer  as  you  advance  to  the  -ad  claufe,  and  the 
p^rufal  of  the  third  haves  no  doubt;  and  When  you  come  to 
the  8ih  claufe  it  is  matter  of  furprife  hc^  the  conftrudion  could 
etefiiivc  been  dottbrcd.  .         :  \. 

X  1  .     .   Pf^  Curinfn^  - :  Jiid^pnent  for  the  Plaintiff 

on  the  demurrer. 

jA)  "4^ Ttrm  Rep.  585.  and  2  H.  BlacaSo.  (*)  J  Rtp.119. 
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Still  agaiAjl  ^kliA  and  Hariris.  •  Tue/day^ 

June  ijlh. 
TN  an  adion  for  an  aflault  and  falfe  imprifonment,  to  whicl^  xh^  (^^^^ 

the  defendant  pleaded  the  gefieraljflae,  it  appeared  in  evi*  13  G.  3.^.80. 
dencc  for  the  plaintiff  before  Heath  J.  at  the  laft  Maidftone  af*.  £f'\«»  »  ?«>«!• 
fizcs,  that  the  defendant  Wallsy  as  headborough  of  C^^imJin  kflliw'iMmc 
the  CQuntj  of  Kent^  and  Harris  ad  his  affiftant»  arreftedthe  on  a  Sunday^ 
plaintiff  fomc  day  in  January  1805,  between  j  and  4  o'clock  anddircAs 
in  the  afterrioon,  and  detained  him  in  their  cuftody  Yril  ^h^^bcVo'tWrih 
ereningof  the  next  day,  when  they  carried  him  before  Mrf  paid  on  con* 
jtllnuti,  a  juftice  of  peace  for  that  county,  who  then  difobarged  ^i^ion ;  and 
him.     A  demand  of  thfe  copy  of  the  warrant  by  which  the  of^nj^eaor 
plaintiff  had  been^apprehended  was  then  proted  by  his  attorney,  rcfufat  to  pay 
but  no  cppy  was  given;    On  the  other  hand  Mr.  Aifnutt  the  05  g'^c  fccu- 
magiftrate  depofed,  that  an  information  Was  laid  before  hiln  by  "^^     ''  ^Jj? . 
ono  Bellenden  againft  the  plaintiff  for  killing  game  on  a  Sunday^  thejiTfhc?  * 
againil  the  ftat.  13  Geo,  3.  r.  8o.yi  6.  {a),  founded  on  the  prior  fhall  ly  tvar* 

.  .  •  ran/ under  his 
hand  and  fcal  caufe  the  fame  to.be  levied  by  di(lref<t  and.fale  ef  th^  oifender'a  goods; 
and  that  it  (hall  be  lawful  for  fuch  juftice  to  order  fuch  offender  to  le  detained  in  cup- 
tody  until  return  may  conveniently  ht'  made  tb  fuch  warrant  of  dfflrtfs,  unlefs  the 
party  convicted  (hall  give  fecinity  for  his  appearance,  &c.  ^  H(^  that  fuch  order  t9 
detain  in  eu/lody  uaiiL  the  return  of  the 'Warrant  of  diitrcfs  may  be  by  parol. 

.ftar. 

(«)  The  ad  of  the  10  Geo,  3.  direfb-that  ''in  cafefach  pfenalt^ 
^*  (hall  not  be  forthwith  paid  fuch  juilicc  (hall  by^watnant  und^r  hi« 
**  hand  and  fcal  caufe  the  fame  to  be  levied  by  diftrefs  and  fale  of  the 
^*  offender's  goods,  &c.  And  in*  cafe  no  fufficieol  diftrefs  can  be  had, 
*'  fuch  juftice  (haD  commit  the  offender  to  the  common  gaol/*  Stc. 
But  that  a6l  is  repealed  by  t}ie  13  Geo,  5.  c«  8b.  /.5.  in  all  its  provt*- 
iions.  But  byyi  6.  of  the  latter  ftatotc,  any  perfdn  Jcilling  game  on  a 
Sutiday^  ''  being  convided  thereof  in  the  inanner  and  form  prcfcr.i&ed 
•*  by  this  a6t,  (hall  be  &bjeded  to  the  'ItkefficiifeitUres  and  ipenaltfas 
<*  as  are  hereinbefore  cnaQcd  to  be  ibflid^d  for.  other  oftjences  againft 
«|  chiaa^/'  The  1  ft 'fed^ion -relates  only  to. fa  nAuch  of  the  ftac.  ^ 
ID  Geo.  3.  as  provides  againft  deftroying  game  in  the  ntght»  for  which 
k  in  Aids  certain  penalties  .oh  conviction  ibr  a  Hrft,  Ye^oad/ and  third- 
offence.  SeQ.  a.  gives  a. form  of  cdnvi^^ion ;  J7  5;  direfis  the  clbrk.of 
the  peace  to  give  a  eopy^  of  the  convidibn  -;  -aad/.  4.  cna£kt»  *^  That 
**  the  pecuoiary  penaltias  heneby  to  be  incurred  aud  made  payable  upon 

.       '       _  *'any 
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Ml.  10  (Sh^  3.  r.  19.  /  2.  (which  information  was  read  to  en» 
dence).  That  he  accordingly  fummoned  the  plaintiff^  who  ap- 
peared before  himy  and  eonndcd  him  of  the  penalty  fpecified 
in  the  a£l ;  wHich  the  plaintiff  declaring  himfelf  unable  to  pajy 
the  magiftratt  iflncd  a  warrant  of  diftrefs  returnable  the  next 
day,  and  verhJfy  dive^lcd  the  defeadanrs  to  deuin  the  plaintiff 
in  cuftody  until  it  couM  be*  kdMm  whether  a  fufficient  diftrefii 
could  be  levied  on  the  plaintiff's  goods*  The  plaintiff  however 
plid  the  p«ialty  lbs  neat  day,  and  was  then  difcharged.  It  was 
objeded  that  die  magiftrate  was  not  authorifed  by  the  ftatute 
<o  cottmit  the  plaintiff^ /wh^.*  if  he  were  fo  authorifed,  a  non« 
fuit  was  to  be  entctcdi  otfacrwife  a  verdiA  for  40/*  given  by 
the  jury  was  to  ftand^ 

Gmrrffw  and  Sf^immjft  now  fhewed  eanfe  againft  a  rule  for 
entering  a  nonfuit,  and  referred  lo  the  rule  laid  down  by 
J!r«iiiitii/(4i),  that  evnry  commitment  muft  be  in  writifigp  under 
the  hand  and  feal  of  the  perfoa  by  whom  it  is  made^  and  ex- 
535  3  prefling  hie  office  or  aothorityi  and  the  time  and  place  at  which 
it  is  madct  and  muft  be  diieAed  to  the  gaoler  or  keeper  of  the 
prifon*  And  contended  that  the  order  of  the  juftices,  fpoken  of 
in  the  ftat,  13  Gro.  3.  ^.  8o«  /  4.  to  detain  dbe  ofiender  in  cu(^ 
tody,  till  the  return  of  the  warrant  t>f  diftrelst  muft  be  under- 
flood  of  an  Older  of  commitiocnt  in  the  ufual  legal  fbrm^  namely 
an  order  u$  witbfg^  &c;  Tliat-this  was  confirmed  by  the  gc« 
Oeral  provifions  of  the  ftat*  24  Gio.  a.  r.  44.  whereby  no  adiion 
ftaU  be  brought  againft 'any  conftable  or  other  officer  a£Ung  in 
obedience  to  a  juftiee^s  warrant  until  demand  and  refufal  for 
fix  diys  of  the  perufid,  and\>f  atopy  of  Ac  warrant;  the  pro* 


^  any  convidiDn,'  ftc. UkaH  htfirAwiih  paid  by  ihe  perlbo  conviAcdt 
*^  &c.  And  in  caft  foch  pcrfon  IhaU  relitfe  or  ncglefi  to  pay  tbe 
<*  dmei  or  to  give  fccurily  for  the  payment  thereof,  fuch  juftkcihall 
^  by  warraitt  under  hii  hand  and  fcal  caafe  die  fame  to  be  kried  by 
^  dkbeft  and  iak  of  th^  offender^  goodi/*  Uc.  And  then  it  pro* 
eeeds;  «<  and  iiJMihid'Mf  tei^mfidfir  futhjufia  io  order Jmh  $/^ 
^  fender  io  ho  dtuimtd  in  fMJktwfiod^  mM  reiwm  wu^  €Omvammify  li  ioJ 
f*  and  wiado  io  faei  wmrmH  of'dl^fi%  unkls  the  party  fo  oonvaded 
<*  dull  give  fufficient  fiacufityfer  hit  appeataae^  4cc  But  if  vpoa 
<*  fuch  return  no  iuffideot  diftrcfr  can  be  had,  then  and  in  fiich  cafe 
<<  the  bid  jttftice  Aall  and  may  commit  fuch  offeaderj''  kc 

(tf)  zHawk.  oh.  x&yC  ijl. 

dnftioi 
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ydufiton  of  which  warrant  is  a  juftification  to  the  officer:  the        l8o6*^ 

objeft  of  which  regulation  is  to  give  fomc  certain  remedy  againft         "        ' 

the,  magiftrate  himfelf »  who  is  thereby  made  rofponfible  for  the  vtja 

legality  of  the  arreft.    But  if  a  commitment  by  parol  may  be      WALbS- 

juftifUdf  groit  mifcbief  and  uncertainty  will  be  introducedy 

aod  the  checks  intended  by  the  legiflature  in  favour  of  the  li« 

berty  of  the  fabje£^  will  be  eluded*    They  alfo  fuggefted  that 

the  proper  courfe  would  have  been  for  the  magiftrate  to  have 

made  out  his  warrant  in  the  alternative ;  it  e.  to  diQrain  for 

the  pe!Ki,Uy»  if  a  fufficieBt  diftrefs  could  be  found  i  or  otherwife, 

to  commit  the  party. 

Bajley  Serjt.  aad  TitJdj  were  to  have  fupportcd  the  rule  i 
but 

Hi  Court  were  all  fatisfied  that  under  the  zGt  of  the  i^Geo.  3. 
•4  8o«  the  magiftrate  might  legally  authori2e  by  parol  the  de- 
fendaiks  to  detain  the  plamtiff  in  cuftody  till  the  return  of  the 
warrant  of  diftrefs.  They  alfo  faudi  that  the  commitments 
fpoken  of  by  Hawkins  in  the  pafiage  cited  meant  commitments     [  53^  J 

iy  the  cuftody  of  (heriffs,  gaolers,  &c.  For  it  never  could  be 
oubted  but  that  a  magiftrate  might  by  parol  order  an  ofiender 
to  be  detained  in  cuftody  until  he  could  make  out  his  warrant  of 
commitment :  and  this  Court  were  in  the  conftant  habit  of  di- 
itding  commitmenls  veibaliyi  which  were  afterwards  recorded. 
So  a  magiftrate  in  cafe  of  a  breach  of  the  peace  within  his 
view  might  inftantly  order  the. offender  to  be  taken  into  cuf* 
tody :  otherwife  in  the  cafe  of  a  fiidden  aifiray,  all  the  powers 
of  ^e  king's  commiifion  might  be  in  abeyance  for  want  of  pen^ 
iuk«  and  paper^  That  there  was  nothing  in  the  ad  requiring 
the  authority  to  diftrain,  and  to  commit  if  there  were  no  fuffi* 
cieot  diftrefsy  to  be  by  the  fame  warrant :  and  the  Lord  Chief 
Joftice  thought  that,  according  to  the  wording  of  the  ad,  the 
authority  was  rather  more  proper!  j  czeouted  by  feparate  waiw 

Rule  abfolute  for  enteiw 
isg  a  nonfuit. 


53*  CASES.iM  TRINITY  TEUM 


a  • 


^f^^y^  torn  againJtVovfihh. 

June  iTtn.,  *  .    -^ 

Where  the  ASSUMPSIT  for  goods  fold '  and  delivered.    Pica  non  aP 

debt  was  paid  XI.  f^jnipfit.     At  the  trial*  before  Heath'],  at  the  laft  Surrey 

after  an  aitat  ^                                                                           • 

^lurlet  writ  aflizes  the  plaintiff's  deniand  (at  the  ^ood^  was  admitted  to  the 

ifiued,  the  amount  of  6/.  ioj.  i^.  ;  and  the  only  queftion  was/ whether 
defendant  the  defendant  had  not  paid  for  them  bcfor^  the  aflio'n  was  com- 
at  thrtriai  njenccd.  The  plaintiff  fucd  out  his  firft  writ,  dated  22d  of 
that  the  lati-  J^f^^  1805,  which  *wa8  not  proved  to  have  been  returned ;  hig' 
tat  was  not  fecond  writ^  an  alias,  on  the  25th  of  Junt^  and  an  alias  pluries 
returned;  for  returnable  in  MUhae/mas  term,  and  fervcd  on  the  26th  of 
the  alias  plu  ^HhA*  After  the  ifluing  of  the  laft  writ,  and  before  the  fer- 
ries writ  were  vice  of  it,  the  defendant  paid  the '  plaintiff  his  full  demand  for 
the  com-  (hg  goods ;  but  no  mention  whatever  was  made  of  the  cofts  at 
cf  the  a6lion  ^^^^  ^*"^^ »  which  it  was  now  inCfted  ought  alfo  to  have  been 
it  is  only  an  paid.  The  jury  found  a  verdiA  for  the  plaintiff  with  nominal 
irregularitjr  J  damagea )  and  the  defendant  had  leave  to  move  to  enter  a  nou*^ 
ih  *^  h  a  ^^^^*  ^  ^^^  Court  (hould  be  of  opinion  wjth  him. 
fffound  for  Bowen  moved  in  Eafler  term  lafl  to  enter  a  nonfuit,  iR,  on 
•  application  the  ground  that  for  want  of  (hewing  the  return  of  the  writ  Df ' 
^°  f^^  ^d"*^^  lalitat,  there  was  nothing  whereon  to  found  the  alias  pluries 
the  proceed-  ^^'^»  *"^  therefore  no  proper  commencement  of  the  a£lion 
ingS'  y<^^*  ihewn  before  the  debt  was  paid.  And  he  referred  to  Harris 
^*''*"wl'vcd  ^'  '*  ^-  ^^!ford(a),  where  it  was  holden  necefTary  to  (hew  the 
cannot  after-  return  as  well  as  the  fuing  out  of  the  firft  writ,  in  order  to  fave 
wards  be  ob-  the  ftatute  of  limitations.  2dly^,  That  th^'debt  was  paid  by 
jc<^ed  to.  ^^  defendant  without  any  knowledge  of  an  zStiov^  commenced ; 
it  be  obieacd  ^"^  ^^^^  ^^  receipt  of  it  by  the  plaintiff  without  any  demand 
at  the  trial  for  cofts  was  a  waver  of  them  on  bis  part.  The  Court  tfowever 
that  when  the  granted  a  rule  nifi  on  the  firft  ground  only ;  faying  that  the  laft 
thedrfcndant  g^^""^  of  objcftion,  however  it  might  have  induced  the  Cotirt 
had  no  notice  on  application  to  ftay  the  proceedings,  was  no  defence  at  the 
of  any  aftion  t^ial.     And  now, 

or'cofU  in-  LanveSi  on  fhewing  caufe,  having  obferved  that  the  debt  was 

curred.  <^ot  paid  till  after  the  iffuing  of  the  alias  pluries  writ,  the  ir* 

*C  S3?  3  regularity  of  which,  fuppofing  the  firft  writ  had  not  been  rc- 

[a]  6  Term  Rtf.  617. 

turned, 
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tamed,  was  cured  by  appearance,  and  could  not  be  objeAed  to        i8o5* 
at  nifi  priue ;  — 

The  Courty  nwthout  hearing^  any  further  argument,  agreed  Toms 
that  if  the  latitat  were  not  to  be  confidered  as  the  commence-  \ogatnjt 
ment  of  the  fuit  for  want  of  its  being  returned,  at  any  rate  the 
fubfcfquent  procefs,  to  which  the  defendant  had  appeared,  was 
to  be  fo.conGdered  :  and  the  debt  not  having  been  paid  till  after 
the  fuing  out  of  that  procefs,  the  plaintiff  was  entitled  to  a  ver- 
di£l  for  the  recovery  of  his  coAs.  They  added,  that  the  defend* 
tnt  Qiould  have  applied  to  the  Court  in  the  fird  inftance  to  (la/ 
the  proceedings,  inftead  of  going  to  trial.  And  Lannrence  J. 
obferved,  that  this  was  very  different  from  the  cafe  of  Harris 
V.  Wdolford^  where  in  order  to  avoid  the  ftatute  of  limitations 
it  was  neceffary  to  conned  the  alias  writ  with  the  original  writ 
of  latitat^  in  order  to  (hew  that  the  adion  was  commenced 
within  time ;  which  could  not  be  done  without  ihewing  the  re- 
turn of  the  firft  writ*  That  cafe  would  have  applied  more  to 
the  prefent  if  the  defendant  had  paid  the  debt  after  the  iffuing 
of  the  latitat,  but  befoie  the  iffuing  of  the  alias  pluries  writ} 
for  then  in  oirder  to  have  entitled  himfclf  to  the  cods  the  plain- 
tiff muff  have  (hewn  the  commencement  of  the  afiion  before 
the  payment  of  the  debt  by  the  return  of  the  latitat.  But  here 
the  debt  was  not  paid  till  after  the  alias  pluries  writ  iffued,  to 
which  the  defendant  appeared.  And  if  that  were  not  a  proper 
commencement  of  the  a£lion,  the  defendant  fliould  have  ap* 
plied  to  the  Court  to  fet  afide  the  proceedings  for  irregularity : 

but  having  waved  the  irregularity,  be  cannot  afterwards  obje6k 
to  it. 

Rule  difcharged  {a\ 
(<»)  Vv^  Parfont  v.  K^n^%  7  Term  Rep,  6  ,  and  Doc  v.  Dolnutit 
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juifsth!!,  '^^  ^™^  ^^^  '^^  Inhabkaatft  of  Lbtor. 

Five  days  be-  HPWO  juftices  bf  an  order  removed  J^  Bnaiir^  Hannah  hm 

S7h?*  tirt  ^^^  "^  ^'^^^^  ^'^^  children,  by  name,  from  the  parifli  of 

fcrvant  iU>-  ^^k  to  the  parifli  of  Cliftam-upon'TBatui^  both  m  the  county  of 
feoted  himfelf  Woreefiir.  The  fefiions  on  appeal  quaflied  the  order,  fubjefl  to 
d^  ^  fr!^  ^^  ^^  opinion  of  this  Court  on  the  following  cafe. 
wfttT^Tier^  The  pauper,  John  BrazUr^  being  legally  fettkd  in  CGfiofh' 
vice  to  look  t^n^Tfome^  on  the  31ft  of  March  1M5  hiicd  bimftilf  as  a  fer« 
out  for  ao-  Yant  in  hiiAandry  for  a  year  to  S.  jJm  of  the  paiifli  of  Lutfiej^ 
Tndonhi^'  and  agreed  for  6/.  fox.  for  the  year's  (errtoe.  The  pauper  re* 
return  the  fided  at  LmlJUj  in  Jone/s  fenrice  from  thence  until  the  15th  of 
mailer  on  March  1796;  tqpon  which  day,  by  penniffiott  of  hia  aaftcr 
rTt^ncTfaid  ^^^  ^^^  ^  porpofe  of  feeking  a  new  Cenrice  for  the  enfoing 
he  (hould  year,  be  went  to  the  Mop  (a  meeting  for  the  purpofe  of  hiring 
not  flay  aay  fenrants)  at  Bromyard^  fix  milet  from  Luljky.  The  pauper  did 
ivmce  'and*  ^^  ^^^^  ^^  ^^  maftcr's  hottfe  till  throe  o'clock  in  the  mom* 
oiFered*htm  a  ^"g  of  the  adth  of  March,  when  he  came  homie  with  ibme  i9>> 
trifle  Icfs  than  bona  in  hia  hat,  which  he  had  purchafed.  In  the  oourfe  of  the 
h»  whole  morning  of  the  26th  hie  mafter  came  to  him,  and  obferredb 
the  ftrvant  **  ^'^  fuppofed  matters  were  fcatce  at  the  Mop,  and  that  he  had 
refufcd ;  but  enlifted  for  a  Ibldier,  and  told  the  pauper  he  Ihould  ftop  ii# 
^^*  ^^"^^  longer  in  his  fecvice.''  The  pauper  told  hb  mafter  he  had  not 
Tccepted  htr  enlifted*  (which  was  the  fad,)  and  that  fae  wi&td  to  ftop  his 
whole  wages,  year  out.  But  the  mafter  (aid  he  would  not  keep  the  pauper 
though  he       j^|,y  longer  in  his  fqr rice,  and  the  pauper  fliould  ftop  no  longer; 

have  ftafd  out  ^°^  ^^  ^^^  ^^'^^  ^^^^  offered  the  pauper  as  wages  for  the  time 
his  year;  and  he  had  fcnred  fomething  lefs  than  61.  t6/»,  which  £he  pauper 
immrdlately  refufed  to  accept.  The  pauper  faid  he  would  have  accepted  the 
spplted  to  a    f  jj     3^  ^        -f  ^^  tendered  to  him  by  Us  mafter }  but 

oblige  hia 

mailer  either  to  pay  him  the  whole  or  to  reeetvc  him  into  his  fenrice  for  the  remaio* 
der  of  the  year ;  when  the  magiftrate  ordered  half  a  crown  to  be  dedoded  |  and  the 
frrvant  thereupon  hhed  blmfelf  to  amothtr  maJUr^  hifore  hii  firt  year  mfM  ma ;  aod 
after  the  year  received  from  his  6rft  ma<<er  bis  whole  wages  :  HeM  that  this  was  a 
diOblution  of  the  contrad  before  the  end  of  the  Tear  by  mutual  confent,  (gnificd  oa 
thcr  part  of  the  fervant  by  his  eacering  into  another  fenrice* 

a  Hoi 
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^Itt  he.had  naber  bite  fttidout  hi»fear.    The  frtupcr  left  hit  s8o6. 

inailer's  houfe  iounedialely  in  confequence  of  wbit  had  pafiedf  — — • 

•Dd  never  returned  to  it.   On  the  next  day » the  a7th  <JiMardi%  ^^  r^*^ 

#  fummons  having  been  taken  out  hy  the  pauper  agatnft  hit  jTi/jahi^ 
^after«.they  both  appeared  before  a  juftioe  oif  the  peace  for  die  tanu  of  ' 
iaid  county;  upon  .which  occaGon  the  pauper  applied  to  the  l*^\9^^.^ 
magiftf^^e  to  dire^l  his  mafter  either  4^  receive  him  into  hie 

fervice  for  the  remainder  of  the  years  or  to  pay  him  hb  whole 
year's  wages :  and  the  nagi^rate  verbally  direded  half  .a  crown 
to  be  deduced  from  the  year's  wages  and  retained  by  the  maf* 
ter.    The  pauper  on  the  fame  ayth  of  Mar^i  hired  him(elf  at 

#  Cervant  to  Mr.  SmM  ot  SrwduutSf  and  on  that  day  entesed 
upon  fuch  fervice*  About  a  week  after^he  pauper  went  to  hi$ 
former  matter  Mr.  Jm^s  for  hia  wages,  who  paid  the  full  fum 
of  6L  ic/.  Mr«  J9ms  fome  days  afterwards  applied  for  a/e- 
tum  of  the  half  crown  direAed  by  the  magiftrate  to  be 
deduAedy  but  the  fame  wvs  never  returned  to  Mr.  ^bw/.  The 
Sefficmsy  being  of  opinion  that  the  pauper  under  the  cireum* 
ilances  above  dated  had  gained  a  httlitm^t  in  Luljky  by 
hiring  and  fervice  for  a  year  with  S.  J§n€s$  quaflied  the 
order.  The  queftion  for  th<e  opinion  of  ehe  Court  was. 
Whether  under  the  circumftaacce  above  flated  the  pauper 
(erved  a  year  with  S.  Jenes^  fo  as  to  ^ain  a  fettlement  in  ' 

uyuyf 

PuUfTf  in  fuppoct  of  the  order  of  SeQons^  endeavonred  to  I  54'  3 
diftinguifli  this  from  Rm  v.  Kirtf^s  Pyon  {a)^  and  Rftt.  t.  Sud*' 
hook  (b) ;  in  the  former  of  which  the  maRer  upon  fome  difpute 
had  difcharged  the  fervant  fo  long  as  four  months  before  the 
end  of  the  year ;  and  the  magiftrate  to  whom  the  fervant  ap* 
{died  £or  redreis  gave  the  matter  the  option  either  to  take  her 
back  or  to  pat  an  end  to  the  contraA  upon  paying  the  whole 
year's  wages  (  and  he  elected  to  pay  the  whole  wages,  which 
the  fervant  agreed  to  accept ;  but  the  matter  withheld  fome 
"wool  which  he  had  agreed  to  give  her  if  (he  behaved  well. 
In  the  cafe  of  Sudbrook  ic  was  ftated  that  the  fervant,  about  a 
fortnight  before  bis  year  expired,  being  too  til  to  work,  kft  bis 
maper^s  fervice  upon  receiving  his  whole  year's  wages,  from 

whence  his  aflent  to  the  diflblution  of  the  contraA  was  inferred  i 

• 

(«)  4^^,351.  (»)Ib.35«. 
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iSotf.       ^  in  the  prior  c^fe  jt  ^s  from  die  ferraut's  accepting  die 

'  cwage^  iipon  the  terms  ofiered  bj  the  magiftrate  to  the  maftef. 

^c  King     In  neither  cafe  was  there  any  fraud,  which  is  the  diftinguifliing 

.    ^^^'^       feature  of  this  cafip.    Merc  the  fervant  going  to  feck  for  another 

tants  of      pi^ce  at  the. mop  waa  a  Uwful  caufe  of  abfence,  as  was  holden 

LsioH*      in  Reoc  v.  IJlip{a\  ianf  which  the  matter  could  not  hate  dif- 

charged  him,  even  if  he  had  gone  there  without  leave,  and  ftill 

kfs  with  it :  and  it  was*  fettled  iii  the  cafe  of  England  and  Wefi^ 

,  Jior/Uj{6)  that  a  mafter  cannot  prevent  his  fetvant  gaining  a 

fettlement  b]^  wrongfully  turning  him  out  of  his  fervice  before 

the  end  of  the  year.    Now  here  the  a£fc  of  the  mafter  was 

wrongful  and  fraudulent,  and  the  fervant  all  along  refufed  to 

put  an  end  to  the  contra£l,  and  received  his  whole  year's  wages 

after  the  expiration  of  the  year. 

E  542  ]         Fraie  and  Pftit  contri  were  flopped  by  the  Court. 

'  Ix>rd  Ellenborough  C.  J.  How  can  there  be  faidto  have 
been  a^conftant  refiifal  of  the  fervant  to  put  an  end  to  the  con- 
trail when  he  aftually  entered  into  another  fervice  before  the 
time  when  his  firft  contraA  would  have  expired  ?  That  is  an 
infuperable  difficulty.  That  he  did  not  receive  his  wages  be- 
fore the  year  was  out  cannot  vary  the  cafe  i  for  he  would  have 
reeeived  them  at  the  time,  if  offered.  The  cafe  of  King*i  Pjon 
is  almoft  in  terms  tl^  fame  as  the  prefent.  The  magiftrate  in 
both  cafes  was  made  a  fort  of  arbitrator  between  the  parties, 
and  both  parties  acquiefced  in  putting  an  end  to  the  contra^ 
of  mafter  and  fervant. 

The  other  Judges  concurred.  And  Le  Blanc  J.  added,  that 
if  there  were  any  fraud  in  this  cade  the  magiftrate  muft  have 
been  a  party  to  it. 

Order  of  Seflions  quaihed. 

(0)  I  Sira,  4a}.  (*)  lb.  5*$. 
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Sedgwick  againfi  Allerton.  ^'^/sSl 

Y  TPON  a  rule  for  fetling  afidc  an  interlocutory  judgment  for  The  piainfitf 
irregularity,  it  appeared  that  the  declaration  was  delivered  is  not  bound 
on  the  1 6th  of  May^  and  on  the  22d  there  was  a  rule  to  plead.   ^^  n<>'j<^^  » 
On  the  23d,  indorfed  fof  the  24th,  a  (ttrnmons  was  taken  out   topkadob- 
for  time  to  plead,  and  eight  days  tvere  given,  which  would   taincd  by  ^he 
expire  on  the  4th  of  Jurtf ;   but  the  plaintiff  was  never  ferv'ed  defendant  if 
l»ith  any  order  for  time  to  plead,  and  cdnfidering  the  order  as  jrawiTuo  a  i 
abandoned  he  figned  judgment  on  the  2d  of  j^rte ."  aftet  which,  {^rved ;  but 
jtnd  ♦  within  time  if  the  order  had  becrt  drawn  up  and  frrvcd,  ™»y  fign 

the  defendant  pleaded  the  ftatute  of  iirtiirations.  judgoient  as 

^  for  want  of  a 

Park  (hewed  caufe  againfl  the  rule,  and  contended  for  the  pica  after  the 

regularity  of  the  judgment,  for  want  of  drawing  up  and  ferting  *"°*c  when 
the  order  for  time  10  plead.     And  wouf/haS"* 

Tie  Court  wefe  fatisfied  that  the  order  ought  to  have  been  been  bound 
drawn  up  and  ferved ;  as  it  rtiight  Otherwife  open  a  door  to  ^^  plead  if  nor 

miftakes  and  perjaty  as  to  the  terms  on  which  the  order  was  {«*c**wic/l»«l 

.      -^^    -^     '  beenmadew 

granted.     Whereupon  #  r  .      ^ 

jfiiatt  contrili  objected,  that  the  declatatiOn  watf  delivered  fo 
late  in  the  laft  term,  that  the  defendaitt  was  not  bound  to  plead 
till  this  term,  and  therefore  did  not  want  the  order  for  time  to 
plead  :  and  this  being  aflented  to  by  the  Maftef, 

The  Court  on  this  latter  ground  fald,  that  the  parties  wefe  fe- 
mitted  to  their  original  fituation  as  if  there  had  been  no  otder   ' 
made  for  time  to  plead  i  and  therefore  made  the 

Rule  abf<)Itfte« 


Vol.  Vlt  T( 
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Wtdmfhjt      Thorhtok  and  Others,  Affignees  of  Rakgdai.s»  a 
•^*^  '  ^  Bankrupt,  againfi  Haroreavbs  and  Another. 

Where  %  TN  trover  for  certain  wools  and  woollep  clolhs,  tried  before 

trader  being  Rooke  J.  at  the  laft  Tork  ^{^zt%t  the  only  qfueftion  was,  whc- 

cred^     7  *  ther  the  defendant  had  obtained  the  goods  in  queftipn  b j  undue 

payment  or  preference  from  the  bankrupt  in  contemplation  of  bankruptcy, 

fectirity,  one  The  material  witnefs  for  this  purpofe  was.iSJ.  Hargreayes  the 

^'L^^L  L^  **/..  bodt- keeper  and  near  relation  of  the  defendants,  called  by  the 
which  he  faid     ,  .    .-         ,  ,    ,         ,        ^        ,  .  ,  ,      / 

he  would         plamtiffs  j  who  proved  that  when  RangdaU  became  a  bankrupt 

haTCy  (rave  a    he  owed  the  defendants  above  zoo/. :  ,that  he  had  before  pro- 

biir  of  fale  of   n^i^  them  payment,  and  had  not  kept  his  word.    That  J^^n^- 

andcbathsia  ^"^  "^^  ^^^  defendants  at  his  (the  witnefs's)  houfe  on  the  24th 
a  miH,  appa-  of  OBcber  laft.  RangdaU  had  then  two  parcels  of -goods  at  the 
^^v^\  cu*  ^^'^^*"^**  houfc,  the  value  of  which  were  to  be  fettled  aftcr- 
ftock  and ''  ^^ds.  The  defendants  told  Rangdah  that  they  expefiked  him 
iRimediatdy  to  have  paid  according  to  promife,  to  which  he  anfwered  that 
kft  his  ban-  he  had  not  the  money,  but  would  pay  50/.  in  a,  week.  The 
aSh^m^a  ^^^^^^^^  ^^  ^^J  would  have  money,  or  fccurity, . or  the 
bankrupt;  >  89^^ I  that  they  had  a  right  tp  ftop  the  goods,  ^nd  would.be 
thia,inafmuch  paid.  Rangdak  (aid  that  they  need  pot  be  in  a  hurry ;  they,  had 
?  '^V^  always  a  fuiEcient  fecarity  in  .their  hands  for  their  money*  The 
ledmn  the^  -  ^^^^  witnefs  alfo  depofed  that  he  did  not  recoiled}:  ^ny  thing 
trader  even  f^d  about  RangdaW$  flopping }  but  that  he  was  afnud  that 
from  any  pre*  fome  of  his  creditors  would  be  turbulent  with  him  if  he  could 
^^^^^^^^J»  not  pay  them  as  they  expefted  1  by  which  the  witnefs  fuppofed 
ordinary  mo-  that  RangdaU  might  mean,  in  cafe  he  fufiered  the  goods  to  re- 
tive  for  fuch  main  in  the  defendant's  hands.  The  witnefs  then  wrote  out  a 
*°  ii^*r^*°  *'^'*'*  ^'  parcels  of  a  fale  of  the  goods  in  queftion  from  Rangdak 
under  the  ^  ^^  defendants  {a)  \  which  was  not  fignred  by  RangdaU^  not 
preffure  of  a  was  he  afked  to  fign  it  i  but  the  witnefs  depofed  that  he  wrote  it 
threaty  is  evi- 
dence that  it  was  not  done  under  fuch  prefiure,  but  voluntanlyy  and  with  a  view  to 
prefer  the  particular  creditor  in  contemplation  of  bankruptcy }  and  is  therefore  void 
as  againA.  ttie  affignees  of  the  bankrupt. 

*  C  545  ] 

{a)  This  was  in  the  common  form  of  a  biD  of  parcels,  and  intitled 

<<  OBober  24th,  1805.     ^*  ^°^  ^'  Hargreaves,  bought  of  ^.  Reag' 

**  dak ;  and  then  followed  8  items  of  goods,  amounting  altogttber  to 

150/.  8#.  Zd.  „  ^^ 
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**  by  Rangdalit  confentj  order,  and  appointment,  in  his  room 
and  dead."  When  Rangdale  left  the  vitnefs^s  boufe  he  faid  he 
was  going  to  his  workman's  hoafe,  about  two  miles  from  his 
own  houfe :  he  did  not  fay  how  long  he  fliould  ftay,  nor  whe- 
ther he  ihould  go  home  that  night ;  and  he  gave  no  other  realbn 
for  going  than  the  fettling  about  delivering  two  raw  clothes  to 
the  defendants.  He  faid  fomething  vibont  facing  his  ereiiiorss 
but  did  not  give  that  as  a  motive  for  going  away,  to  the  belt  of 
the  witnefs's^  recplleflion.  But  that  if  he  (honld  be  obliged  to 
ftart  on  account  of  his  creditors,  he  hoped  the  witnefs  and  an- 
other perfon  whom  he  named  would  bring  about  an  atignment. 
Afterwards,  on  the  fame  evening,  Rangdale  defired  the  witnefs 
to  fay  to  his  uncle  that  he  thought  he  fhould  be  obliged  to  flop 
on  account  of  what  he  had  done  for  the  defendants  (i.  e.)  the 
fale  of  the  goods  in  queftion  to  them.  On  his  croOi-examina* 
tionhe  faid,  that  the  bill  of  fale  was  to  enable  the  defendants  to 
afcertain  the  value.  That  the  bankrupt  had  previoufly  at  times 
faid,  that  the  defendants  had  always  a  fecurity  in  their  own 
hands.  That  the  banl^rupt  fet  the  prices  to  the  goods,  and  the 
witnefs  wrote  them  down  as  he  fixed  them.  That  the  defend- 
ants had  fuSered  the  bankrupt  to  take  away  three  pieces  of  Raw 
the  day  before.  That  he  faid  he  had  plenty  to  pay  with,  and 
could  pay  2ox.  in  the  pound.  That  the  witnefs  made  the  bill 
of  fale  th^t  there  might  be  a  fale,  and  the  defendants  thought  it 
would  make  it  more  fecure.  On  this  evidence  the  learned 
Judge  left  it  to  the  jury  to  fay  whether  there  were  any  fraud 
between  the  bankrupt  and  the  defendants.  That  fraud  would 
vitiate  any  tranfa£lion,  but  that  where  there  was  no  fraud  cre- 
ditors had  a  right  to  ufe  menaces  or  compulfory  means  to  ob- 
tain payment.  And  he  left  it  to  them  to  decide  wheHier  the 
defendants  had  a£ted  honeftly  and  fairly  in  enforcing  this  fecu- 
rity by  bill  of  fale,  or  whether  the  bankrupt  had  aded  volun- 
tarily, and  had  fraudulently  agreed  with  them  to  give  them  a 
preference.  The  jury  found  averdifl  for  the  defendants; 
which  was  moved^  to  be  fet  tifidei  and  a  rule  nifi  granted  in 
Eafler  term  laft ;  agsdnft  which 

OfihiU  Seijt.  (and  Holroyd  was  with  him)  now  (hewed  caufe. 
This  is  no  more  than  the  common  cafe  of  a  creditor  obtaining 
fecurity  for  his  debt  by  due  diligence  and  a'  thieat  of  legal  pro* 

Ffa  ceft 
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cefs  before  the  bankruptcy  of  his  debtor,  and  while  be  yet  had 
a  difpofing  power  over  hia  property.  It  may  be  admitted  that 
the  defendants  confidered  Rangdalis  fituation  as  defperate  at 
the  time^  which  made  thorn  the  more  urgent  for  payment  or 
fecurity.  They  had  bcfott  called  upon  him  for  payment^  which 
he  had  promifed,  but  had  failed  to  pcrfonn  ;  and  zt  laft  the j 
declared  that  they  nvould  have  money,  or  fecurity,  or  the  goods 
then  in  their  hands,  which  they  mfifted  on  their  right  to  (lop, 
and  that  they  would  be  paid.  This  amounted  to  a  threat  of  an 
arreft  by  legal  procefs,  unlefs  they  obtained  payment  or  fecurity 
by  other  means.  On  the  other  hand,  it  appears  chat  RoMgdak 
did  not  Yoluntarily  execute  the  bill  of  iale  which  was  afterwards 
gtyen  \  for  he  ftiU  endeavoured  to  put  the  defendaDts  off  bf 
faying  that  they  need  not  be  in  a  hurry,  and  that  they  had  alwan 
a  fufficient  fecurity  in  their  hands.  But  fearing,  as  it  appears, 
that  if  he  were  fuedhe  fhould  bring  aU  his  creditors  upon  him, 
and  be  put  to  great  inconvenience,  though  ftill  infifttng  upon 
his  folvency,  he  at  hft  executed  the  bill  of  fale  of  ^the  giKxis  in 
the  ipill.  This  cannot  be  faid  to  have  been  a  voluniarj  paymoit 
made  in  contemplation  of  bankruptcy  in  favour  of  a  particular 
credit0|r ;  the  circumftances  (hew  that  he  made  it  unwillingly, 
aftef  having  in  vain  endeavoured  to  evade  and  poftpone  the 
dem*and.  If  the  defendants  had  fued  out  a  writ  againft  Hm 
under  which  the  payment  had  been  obtained,  there  could  have 
been  no  doubt  of  its  validity ;  but  there  was  no  nece(&ty  for  that 
when  the  end  was  obtained  by  the  threat  of  it.  TThe  queftioa 
of  fraud  was  diftioQly  left  to  the  jury,  and  negatived  by  their 
verdift.  And  he  referred  to  Hart/born  v.  Slodden  {0),  whert 
Lord  AlvanUy^  under  Comewhat  fimilar  circumftances,  faid,  tha 
<<  if  the  goods  be  delivered  through  the  urgency  of  the  demand, 
or  the  fear  o£  profecution,  whatever  may  have  been  in  the  cod* 
templation  of  the  bankrupt,  this  will  not  vitiate  the  proceeding/' 
And  there  too  the  goods  which  had  boen  given  to  the  defend- 
aitf  by  .the  trader  (hortly  before  his  bankruptcy  were  in  part 
payment  of  a  bond  debt  not  then  d|^c ;  and  ^jrct  the  fale  wu 

j;ftitbli(hed. 

PdrizaA  Teppim^  in  fupport  of  the  rule,  faid«  that  HartAwn 
T-  Shddith  9nd  othei^  cafes  there  cited^  were  c^es  where  the  aS 

(a)  2  Bo/.  Hf  Pull.  fZ2, 
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niptcy  did  not  take  place  till  fome  days  after  the  refpec-        1 806. 
'ties  given ;  whereas  here  at  the  time  of  the  bill  of  \    ", 

>^  *re  was  an  inception  *  of  the  zGt  of  bankruptcy ;  for    Tho  r  11  roif 

"^^  ^ar  that  the  bankrupt  ever  returned  to  his  own        Haii- 

^^  ^  he  certainly  never  (hewed  himfelf  again  in  his     caFAvsj*. 

\      ^  fufficiently  diftinguilhed  the  prefent  from  the     *[  54^  1 

/  \  "^n  if  the  goods  had  been  obtained-  upon  an 

'    >>  ^s  pending  an  incipient  slCL  of  bankruptcy* 

"*      v^  iitemplated  s  which  had  never  yet  been  de- 

\  ^  w'  there  was  1^0  fuch  dire£l  threat ;  only  a  mere 

ucurity ;  which  would  not  make  the  payment  by 
.^rupt  lefs  voluntary  when  made  in  ^contemplation  of 
.luptcy.     [In  anfwer  to  an  obfervation  of  Le  Blane  J.  that 
•iiere  was  no  evidence  of  the  proportion  which  the  goods  con* 
veyed  by  |be  bill  of  fale  bore  to  the  general  property  of  the 
bankrupt ;  they  anfwered,]  that  it  fwept  away  the  whole. 

Lord  E^LEBi^oRoyGH  C.  J*  The  only  d^culty  which  lies 
ion  the  plaintiffs  in  this  cafe  is  to  make  out  that  this  was  a  volun^^ 
tary  payipent  on  the  part  of  the  bankrupt  \  for  th^t  bankruptcy 
was  contemplated  by  him  when  he  made  the  bill  of  fale  all  the 
evidence  (Irongly  fliews.     But  taking  the  converfation  reported  r 

between  the  defendants  and  the  bankrupt  to  be  a  threat  of  pro- 
ccfs  if  they  did  not  receive  payment  or  fecurity  for  their  de. 
mand,  J  do  not  fee  bow  the  execution  of  fuch  a  threat  could 
put  the  bankrupt  in  a  worfe  fituation  than  the  adual  transfer  of 
the  good$  did;  fpr  that  left  him  without  any  property,  and  he  \ 

Was  immediately  pbliged  to  break  up  his  buQnefs  and  leave  his 
home.  This  wpi^Id  rather  (hew  th^t  he  did  not  make  the 
transfer  by  dint  of  the  threat  \  for  he  did  not  redeem  himfelf 
even  froa>  any  prefent  difficulty  by  doing  the  a£t ;  which  is  the 
motive  for  fuch  an  z6c  when  really  done  under  the  preiTure  of 
a  threat.  And  if  he  got  nothing  by  evading  the  threat,  I  fliould  [  549  !] 
lather  fay  that  it  was  a  voluntary  aQ:  and  preference  on  his 
part  as  to  the  ps^rticul^f  crjpditpirs.  Altogether  it  is  a  very 
fufpii;ioi)8  cafe,  ai^d  fit  to  be  f^^rther  inc^uired  intp  and  fubmitted 
to  another  jury. 

Lawrbmce  J^  If  the  bill  of  fale  fwept  away,  as  it  is  faid, 
the  whole  pf  the  bankrupt's  property,  it  would  be  difficult  tq 
fav  that  it  wa9  not  made  in  contemplation  of  bankruptcy  \  be- 

?  f  3  caufc 
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i8oi5«  caafe  It  would  be  in  itfelf  an  zGt  of  bankruptcy ';  and  !f  fd^made 

-  ■  ■'  I  in  contemplation  of  bankruptcy,  he  mud  have  intended  to  give 

Thor  NTOK  a  preference  to  the  particular  creditors. 

ff AR*  ^^^ ^^^^  Judges  concurring, 

ORtATEs.  Rule  abfolute  on  payment  of  collt. 


Thwr/day,  Xhc  KiNG  agoinft  The  Tuftices  of  SHROPSHHtB. 

The  juftices  A  .^  appeal  was  lodged  at  the  next  Seflions  after  ah  order  oF 

are  bound  by  reifaoval  made,  and  was  moved  to  be  adloumetf;  on  the 

r.  7.  /  8.  to  P^^^  ^'  "^^  appellants  ;    no  notice  havmg  been  given  to  the  re« 

receive  and  fpondents :  but  the  Seffions,  being  of  opinion  that  there  had 

adjourn  an  been  fufficient  time  for  the  appellants  to  have  given  fuch  notice 

toihc  a£xt  ^  *^'^^  ^^^  order  had  been  executed  and*  before  the  holding  of 

fej^s  after  ^he  feffions,  difmiflTed  the  appeal.    Whereupon  a  rule  was  ob- 

an  order  of  tained  in  the  laft  term,  calling  upon  the  defendants  to  fiew 

removal    ^       caufe  why  a  mandamus  (hould  not  iflue  to  them  commahdiri^ 
made,  againlt     ,  '      .  .  '.  t  ^  r -j  . 

fuch  order       them  to  receive  and  enter  a  contmuance  on  thfe  faid  appeal  to 

if  no  notice,  the  ^next  general  quarter  feflions,  and  there  to  bear  and  deter- 

have  been  j^^^  jj^g  matter  of  the  faid  appeal.     This  rule  was  enlarged 

nfpondent  ^^  ^^^  prefent  term  on  the  motion  of  the  defendant'^  couHiftl. 

though  they  But 
fhould  be  of         Clifford  now  moved  to  make  the  rule  abfolute  ;   ffaUng  tKc 

Se'order  was  ^^^^  ^^^^ »  ^^^  f^gg^*"g  ^^^  ^^c  defendants,  upon  adiice 

executed  in  taken,  were  fatisfied  that  they  had  no  difcretion  to  dffmifs  th^ 

fufficient  time  appeal  unheard,  on  the  ground  alleged,  as  had  been  once  rMed 

feffi'oM  to^  in  The  King  v.  The  Jujices  of  the  North  Riditig  of  rbrl^ife  {a)  \ 

have  enabled  ^^  contrary  having  been  fmcc  delermined  ih  The  King  v.  Tht 

the  appellants  Jujlices  of  Bucks  (i),  upon  the  conflru£!ltion  of  the  ftat;  9  Gio*  I. 

to  give  rca-      ^^  ^^  r  3^^  ^j^ich  exprefsly  direSs  that  «*  if  it  (hal!  apwcar  to 
fonable  notice    rl    ef  tr         t_  r      L\        >  *.  ^•^         -i*»    iJ^. /njt 

of  their  ap-      *^  ScfTuns  that  reafonable  notice  was  not  given,  tbin  tb^fam 

peal  to  the        adjourn  the  appeal  to  the  neist  quarter  feffions f '  arid  thtn  '^ahd  tfiere 

refpondents.    finally  determine  the  fame ." 

L  55^  .]  laoxA  Ellemborougr  C.  J.  fa}d  that  fhis  opinion  delrrearid 

in  the  cafe  of  The  King  r.  The  JujUces  of  B'ucktnghamjlbire  had 

{a)  3  Term  Rep.  I50.  {p)  3  Ea^,  341. 

been 
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beea  well  confidered ;  and  the  Court  were  fatisfied  that  the        i8o5« 
ilatute  was  compulfory  on  the  Seffions  in  thefe  cafes  to  receive        ~— 
iSHd  adjourn  the  appeal.  '^^  Jfj*^ 

'  JPer  Curiam^  Rule  abfolute.   ThTjufticcs 

of 
Skropshuli. 


•w 


PoB,  on  the  Demife '  of  Lord  Bradford,  againjt   yJ^^J^  ^ 

Watkims  and  Another.  Jum  9th. 

T^HIS  was  an  ejeft^ient  for  the  recovery  of  mefluages  and  Under  an 

-S   lands.  &c.  in  the  parifli  of  Middliton  in  the  county  of  Lan-  agreement  of 
i»  •./.....  X      '^         «  r«i-      n-       dcmilCp  dated 

xyter^  upon  a  demife  laid  the  i  ith  ot  June  i8o5.     ine  attion  |„  Januaty^ 

was  tried  before  Chamhre  J.  at  the  laft  af&zcs  for  that  county  $  of  a  dwelling.* 
and  the  cafe  turned  upon  the  fufficiency  of  the  notice  to  quit.  ^^^^  and 
The  premifes  in  qneftioni  in  the  poiTeffion  of  the  defeudantSj  -^      f^^  ^1^^* 
<:onfiftingof  mefluages  or  dwelling«'houfes,  out^houfeSt  mills»  purpofeof 
and  other  manufafiuring  buildings,  meadow  and  pafture  lands  carrying  on  a 
and  bleaching  grounds,  though  not  much  of  the  latter,  together  ^q^^^Jj*,.  Jj^J^ 
with  all  watercourfes,  &c.  were  holden  under  a  written  agree*  ccruin  mea« 
ment  for  a  leafe,  dated  the  xft  of  January  1792,  for  a  term  of  dow,  pafture, 
35  years,  ie  commence  as  to  the  meadow  ground  from  the  25/A  ef  and  bleaching 
December /ift/n  iajl  pajl ;  and  as  to  the  pafture  ground  (except  the  fercourfes 
field  called  the  Bull' Hill  for  haining  in)^iB  the  2$th  g^ March  &c.  for  a  term 
then  next,   and  as  to  the  faU  field  called  the  Bull  Hill,  and  the  o^  35  1^^^ 
houfingf  mills f  qut'boufing^  and  other  iuUdingSf  and  all  the  refidue  ^    ^^  ^^^^ 

of  the  faid  premifes^  from.'the  ift  ofMzj  next  s  at  the  yearly  rent  1^  ground 

from  the  25th 
of  Z7^r^^laft;  as  to  the  pafture,  from  the  2^th  o^  March  neit;  and  as  to  the 
houfingt  mtlht  and  all  the  reft  of  the  preipifes,  from  the  I  ft  oi  May  ;  referving  the  firft 
halfyear'a  rent  on  the  day  of  Penlecoft%  and  the  other  half-year'a  rent  at  Martinmas  s 
held,  that  the  fubftanuad  fubjed  of  demife  being  the  houfe  and  buildings  ibr  di^ 
porpofe  of  the  manufadlure,  which  were  to  be  entered  on  the  ift  otMay^  that  was 
the  fubftantial  time  of  entry  to  which  a  notice  to  quit  ought  to  refer^'  and  not  to  the 
25  th  oiDnemherf  when  the  incoming  tenant  had  liberty  of  entering  on  the  meadow) 
which  was  merely  aus^iliary  to  the  other  and  piincipal  fubjed  of  deoMfe ;  and  confe* 

![uently  that  a  notice  to  quit  fenred  on  the  28th  of  September  (which  would  have  beeu 
ufiBcient  >yith  reference  even  to  the  25th  of  March^  the  day  of  eiitry  on  the  pafture 
ground ;  the  29th  of  September  being  the  correfponding  half  yearly  ^day  of  holding 
to  the  2{th  of  March)  to  quit  at  the  expiration  qfthe  current  year  of\holf^g%  was  fuU 
ficient*  r  Notice  to  quit  fenred  on  one  of  two,  tepauts  on  the  premifes,  who  held 
pnder  a  joi&(  d(mife|  is  evident  ^at  the  nptl^e  rpacbe4  tlte  other  who  (ired  fi(^ 
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i8o^.         of  150A  payable  on  the  day  of  Pentecoft)  and  on  the  feafl^day  rf 
■*    '  '  St.  Martin  the  Bijhop  in  winter^  the  Jirfi  pa jment  thereof  to  begin 

^?'  and  be  made  on  the  feafi^day  of  Pcntecoft  next.     It  was  further 

Watkivs.    ^S^^^^  ^^^^   ^'  original  leflee  *  from  whom  the  defendants 
*r  5^2  J      claimed  fliouid  within  10  years  after  the  commencement  of  the 
term  lay  out  4000/.  in  buildings  and  improvements  on  the  de- 
mifed  premifes.     And   the  Icflec  was  at  liberty  to  get  coals 
pndcr  the  preipifes,  paying  a  certain  proportional  rent  for  the 
fame  to  the  landlord.     The  notice  to  quits  which  was  ferved 
on  the  defendants  on  the  7,%th  of  September  18049  was  for  the 
defendants  to  quit  at  the  expiration  of  the  then  current  year  of  their 
holding.    It  alfo  appeared  that  the  defendants  were^partners  in 
the  bleaching  trade  which  they  carried  on  upon  the  premifes, 
Obje£lion  was  taken  to  the  notice  to  quit,  that  it  was  not  half 
a  year  before  the  25th  of  December^  nor,  (according  to  the  num-* 
ber  of  days)  before  the  25th  of  March  i  and  that  the  tenancy 
being  entire*  the  notice  to  quit  being  bad  as  to  part  of  the  de-» 
mifed  premifcs  was  bad  as  to  all.     But  the  learned  Judge,  on 
the  authority  of  the  cafes  afteromentioned^  thought  it  fufficient  \ 
confidering  that  the  efie£live  commencement  of  the  tenancy  was 
on  the  I  (I  of  May^  when  the  entry  was  to  be  made  on  the  houfes 
and  the  reft  of  the  premifes,  befides  the  meadow  and  pafture 
ground,  which  the  tenant  had  liberty  to  enter  upon  before. 
lo  Eafter  term  laft  a  rule  nifi  was  obtained  for  fetting  afide  the 
TCxdiGt  and  having  a  new  trial,  upon  two  grounds,  tft,  that  the 
fttbftantial  time  of  entry,  (which  according  to  Doe  d.  Strickland 
T.  Spence  (a)  is  alone  to  be  regarded)  was  either  the  25th  of 
December^  from  whence  the  firft  holding  as  to  the  meadow 
ground  W48  to  commence :  or  from  Martinmas  preceding ;  the 
rent  being  referved  at  Penteccfl  and  Martinmas,  and  the  firft  half 
C  553  3      7^^^  being  payable  at  Penteeofi  next  after  the  date  of  the  agree* 
ment  \  with  neither  of  which  periods  [Chrifimas  or  Martinmas) 
did  the  notice  to  quit  accord.     2dly,  That  notice  to  quit  was 
only  ferved  on  the  defendant  WaiUns,  who  refided  on  the  pre- 
mifcs }  there  being  no  proof  that  the  other  defendant,  who  was 
jcnnt  tenant  with  and  partner  of  Watiins,  and  refided  at  Liver' 
fools  had  been  ferved  with  any  fuch  notice.    But  on  the  autho- 
rity of  Jones  d.  Griffiibs  v.  Marfh  (b),  it  having  been  left  to  the 

'  (a)  6£^,  ISO.  .  {jf)  i^Ttrm R*p. ^6^. 

Jury 
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jury  to  fay  whether  the  notice  ferved  on  the  one  upon  the  pre-        1806- 
mifes  had  not  reached  the  other  defendant,  this  objeflion  was  ■ 

afterwards  abandoned.  ^  ^?* 

Cockei/StTjUy  Toppings  and  ITates  were  now  to  have  (hewn  mfxKiJis 
caufe ;  but  after  the  former  had  dated  the  fads,  and  the  rule 
laid  down  in  Dof  v.  Spence^  and  contended  that  the  fubftantial 
time  of  entry  was  cither  on  the  25th  of  March  when  the  in- 
coming tenant  entered  upon  the  pill ure  ground,  or  on  the  ift 
of  May  when  he  tookpofleflion  of  the  houfe  and  manufa£luring 
buildings,  &c.,  which  were  the  principal  pbje£ls  of  the  demife ; 
the  Court  defired  to  hear  the  other  fide ;  faying,  that  the 
onus  was  thrown  upon  them  of  (hewing  that  the  fubftantial 
commencement  of  the  tenancy  was  either  at  Martinmas  or 
Cbrjftmas. 

J^arky  ff^oejf  and  Scarlett,  in  fupport  of  the  rule,  faid,  that 
in  the  cafe  of  Doe  v.  Spenccy  where  there  w^ere  different  times 
of  entry  upon  different  parts  of  the  premifcs,  the  Court  looked 
to  the  rent  days  as  explanatory  of  the  true  commencement  of 
the  term  5  becaufe  it  happened  there  that  the  time  of  entry  on 
the  houfe  accorded  with  ihe  next  rent-day  :  but  here,  if  the  [  554  T 
fubdantial  time  of  entry  be  taken  only  from  the  ift  of  Mayy 
the  tenant  whofe  firft  half  year's  rent  was  made  payable  at 
Pentecoft  would  have  to  pay  it  yearly  fix  months  beforehand, 
without  the  enjoyment  of  that  which  it  was  faid  was  the 
principal  fubjedl  of  the  demife,  and  in  refpeft  of  which  enjoy- 
ment the  rent  is  referved.  And  the  fame  objection  applies, 
though  in  3  lefs  degree,  to  the  25th  of  March,  as  the  com- 
xpenccment  of  the  tenancy,  even  fuppofing  that  a  notice  to  quit 
any  time  before  the  29th  of  September  the  correfponding  half 
year's  day,  without  going  further  back  than  the  25th  of  Sep- 
Umier,  would  fuffice  for  a  half  year's  notice  to  quit  on  the 
i5th  o^  March;  (which  all  the  Court  were  clearly  fatlsfied  that 
it  would.)  [^Le  Blanc  J.  having  obferved,  that  ih  truth  there 
was  little  or  no  enjoyment  of  the  pafture  or  meadow  between 
the  25  th  of  December  and  the  ift  of  May :  they  anfwcrcd]  that 
they  might  be  ufed  as  bleaching  gr«iunds  during  that  period  ; 
^hicb  diftinguifiied'  this  cafe  in  another  refpe£fc  from  Doe  v. 
Spence,  where  the  demife  was  merely  for  agricultural  purpofes* 
Here  the  occupation  pf  the  meadow  ground  on  the  25th  of 
Decemter  was  99  beneficial  to  the  tenant  for  manufafturing  pur« 

pofcs 
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1 8^^  softs  as  that  of  the  houfe  on  the  ift  of  May  t  therefore  the  no* 
* .;.  I,  tice  to  quit  (hould  have  beeii  half  a  year  before  the  firft  ttiXtj^ 
Dob         which  would  neceflarily  Have  been  fuflicient  for  the  fiibfcquent 

Wateins.  ^^^^^  ^^  ^1*^7  ^^  ^^^  feycral  other  parts  of  the  p'remifcs; 
though  as  the  tenancy  was  entire  no  ejectment  could  hare  been 
brought  till  after  the  id  of  May^  the  lad  period  of  quitting* 
\Le  Blanc  ^.  faid,  that  ihejre  was  no  evidence  that  the  meadow 
wgs  to  bp  ufedjpr  bleaching.]    They  then  noticed  anocher'dif* 

t  555  ]  tin^AQn  between  this  and  the  cafes  of  .D(»r  v.  Snowdon  {a)y  and 
Doe  V.  Spenct:  that  hpfe  there  was  an  exprefs  ftipulation  in  t&e 
agreement  that  the  term  of  35  years  fhbuld  <<  atmmence  as  to 
the  meadow  ground  from  the  25th  of  Deamber^*  &cJ  which 
precluded  all  argument  by  implication  that  it  was  to  commence  at 
any  other  time  as  to  that  part  of  the  premifes;  and  fo  of  the 
reft :  whereas  in  the  other  cafes*  the  only  exprefs  ftipulation 
w,as  as  to  the  times  oi  entry  on  the  fcveral  parcel^,  which  left  \\ 
open  to  implication  and  conftrudlion  as  to  the  true  commence- 
ment  of  the  term  demifed« 

Lord  Eli^enborough  C.  J.  The  rule  was  laid  down  by 
the  Court  in  Doe  v.  Spence^  that  in  thefe  cafes  where  the  in- 
coming tenant  enters  upon  different  parts  of  the  demifed  pre^ 
mifes  at  different  times»  the  giving  half  a  year's  notice  to  quit 
before  the  fubftantial  time  of  entry  is  fuiEcient':  and  this  is  a 
convenient  rule  to  adhere  to.  What  then  was  the  lubftantlal 
time  of  entry  in  this  cafe  ?  The  objeA  of  the  demife  was,  as 
ftated»  for  the  purpofe  of  the  tenant's  eftablUhing  and  ^carry- 
ing, on  a  certain  manufa£lory,  of  which  the'houfesi  bUildi'ngS| 
:md  watercourfe^  conftituted  the  principal  part  \  of  thc{6^  a$ 
well  as  of  the  coal-mines,  the  tenant  was  to  take  poflefiion  on 
tke  ift  of  Mays  and  every  thing  elte  in  the  demife  was  merely 
auxiliary  to  the  firft  mentioned^  which  were  the  prmdpal  ob* 
jpds  of  it.  The  po^eflibn  of  die  meadow  on  the  ^5tb  of  jtKtw 
ce^tcf  might  be  convenient  to  the  incoming  tenant  to*  prepare 
i^  if  it  (hoi4d  be  wanted,  for  the  purpofe  of  ufing  it  afterward^ 
as  ^  bi^hinggroiu^d ;  for  there  could  be  no  beneficiai  enjoy- 
mf;nt  qf  i^  s^s  9^ca^o^  at  that  feafon.  It  is  therefore  to'be  con* 
u{lei:e4  as  a  n^ere  li^rty  of  entering  upon  a  part  for  theinir* 

t  55^  3     ppljp  o(  pr^i;l92  ^  ^^^  ^^  ^^^  convenient  enjoyment  of  th^ 

«4**  •..«  *  ^♦^\'r 

(4)  2  Bloc.  Sep.  I334. 

teil 
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reft  and  principal  ohjtfk  of  the  deintfe»  the  hoofes,  millSi  and        xSo5.- 

wat^rcourfe8.    No  inconvenience  can  arife  from  fuch  a  con*        ■ 

ftrudiion ;  and  it  obviates  the  inconvenience  of  giving  feparate    '      "^^^^ 

notices  to  quit  the  different  parts  of  the  premifesi  which  were     \v/tki«s 

clearly  meant  to  be  demifed  as  one  entire  thing.     Then  if  that, 

which  was  a  by-gone  day  at  the  time  when  the  agreement 

bisars  date,  were  not  the  fabftantial  day  of  «ntry  of  the  tenant* 

the  notice  to  quit  was  in  time  for  either  of  the  other  days  of  - 

entry ;  for  the  ift  of  Mayj  which  was  the  fubftantial  time  of. 

entry  on  the  principal  fubje£l  of  the  demife  ;  or  even  for  the 

25th' of  March^  if  that  were  required. 

Grose  J.  It  is  ri^  to  adhere  to  the  rule  laid  down  in 
J}oe  V.  Spertcff  which  is  founded  in  good  fenfe  and  convenieocei 
that  the  half  year's  notice  to  quit  (hall  be  given  with  reference 
to  the  fabftantial  time  of  entry  of  the  tenant ;  and  when  that 
18  muft  depend  on  what  is  the  fubftantial  part  of  the  thing  de« 
xnifed  whereon  the  tenant  enters.  Now  here  the  demifed  pre« 
mife^  confifted  of  meadow,  pafture,  and  manufafiuring  build- 
ings, &c.  on  which  the  tenant  was  to  enter  at  dificrcnt  times  ; 
but  the  fubftantial  parr  of  the  demife  was  thelioufe  and  ma- 
nufacturing buildings^  &c.  on  which  the  tenant  was  to  enter 
on  the  I  ft  of  May:  that  therefore  was  the  fubftantial  day  of' 
entry.  In  fome  cafes  indeed  it  has  been  faid  that  the  material 
time  to  look  to  is  the  day  of  payment  of  the  rent :  with  thofe 
cafes  I  do  not  meddle :  it  is  fufficient  to  fay  that  they  do  not 
apply  to  the  prefent.  And  there  is  the  lefs  reafon  for  taking 
that  as  the  criterion  in  this  cafe ;  for  the  day  of  Penteco/l^  on 
which  the  firft  half  year's  rent  was  made  payable,  may  fall  up- 
wards of  a  month  fooner  or  later ;  and  it  might  fo  happen  that 
the  tenant,  if  his  tenancy  were  determinable  at  that  period,  [  ^j^  ^ 
might  be  deprived  of  fo  much  enjoyment  of  the  preihifes  de- 
mifed, though  he  paid  rent  for  the  whole  year. 

Lawrence  J.  The  queftion  is,  if  there  have  been  a  I'eafon- 
able  notice  to  quit  given  in  this  cafe  ?  It  was  decided  in  Doe 
v«  Spence  that  half  a  year's  notice  to  quit  with  reference  to  the 
original  time  of  entry  on  the  fubftantial  part  of  the  premifes 
demifed  was  fufficient,  though  other  parts,  the  previous  occu- 
pation of  which  were  only  auxiliary  to  the  principal  fubje6l  of 
demife,  were  to  be  quitted  at  lefs  than  half  a  year's  notice,  with 
reference  to  the  original  times  of  entry  on  fuch  auxiliary  parts. 

Nov 
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1 83$.        Now  here  the  fubftanttal  parts  of  the  demife  were  the  houfe 

-  and  manufaAuring  buildings,  &c.  which  were  entered  on  the 

.\        I  ft  of  May  i  and  the  other  parts  of  the  premifcSt  which  the 

Wat  I  IKS*    ^^^^^^  had  liberty  to  enter  before,   were  only  auxiliary  to 

thefe. 

Le  Blanc  J.    The  fubftaatial  time  of  entry  is  not  neceflarily 
tp  be  coUedied  from  the  rentrdays,  though  it  happened  in  the 
cafe  of  J}oe  v.  Spwce  that  the  tenant  entered  on  the  fubftantial 
part  of  the  premifes  on  the  day  from  which  the  rent  was 
reckoned.    But  here  the  rent  is  referved  on  a'day  on  which  np 
part  of  the  premifes  were  entered  by  the  tenant.     In  this  cafe 
the  principal  parts  of  the  fubje£b  demifed  were  the  houfe  and 
buildings  which  were  demifed  for  the  purpofe  of  carrying  on  4 
manufaflure  there ;  and  thefe  were  entered  on  the  ill  of  Afay: 
and  therefore  the  giving  fix  months'  notice  to  quit  with  relation 
to  that  which  was  the  fubftantial  time  of  entry  is  fuificienr, 
without  reference  to  the  times  of  entry  on  the  other  parts  whicl^ 
t  Sf^  J      "^^^^  merely  auxiliary  to  thofe.    There  was  no  evidence  that 
the  meadow  which  was  entered  on  the  25th  of  D<ffmtfr  wa^ 
tp  be  ufed  as  a  bleaching  ground  i  and  it  is  certain  that  it  couI4 
not  be  fo  ufed  in  the  firft  inftance  by  the  incoming  tenant,  be* 
fore  he  had  entered  upon  the  houfe  and  pthejr  buildings  where 
the  manufaQurc  was  to  be  (anied  on. 

Rule  difcharge4t 
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HiNDE  againft  Whitehouse  and  Gal  an.  Friday^ 

Juac  20th. 


and  caufed  them  to  be  put  up  for  falc  by  public  au£lion  upon  ^j^^  \Qc\i^  ©f 
the  following  conditions  ;  <<  the  higheft  *  bidder  to  be  the  pur-  the  kiag  and 
chaferi  and  in  cafe  of  difpute  the  lot  to  be  put  up  again.     The  ^^c  owner, 
fugara  to  be  taken  with  all  faults  and  defcSs  as  they  now  are^    f^"'  ^^fj^^ 
at  the  king*!  weights  and  tares^  with  the  allowance  of  drafts  or  re^  not  be  re- 
weighed  giving  up  the  draft*     To  be  at  the  purchafer^s  ri/k  from  moved  till  the 
the  time  of  fale :  and  to   be   pofitivcly  removed   within  two  duj'«werc 
months,  or  rent  to  be  p^id  for  any  longer  time  they  may  re-  advertifed  for 
main.   Payment  to  be  made  on  delivery  of  invoices  by  approved  fale  by  auc- 
tion on  the 
20lh  of  September  \  vrhcxi  famples  of  half  a  pound  weight  from  each  hog(head»  drawn 
ajter  the  fugars  bad  been  weighed  and  the  duties  afcertained  at  the  king's  beam. 
Were  produced  to  the  bidders  aflVmbled  ;  and  the  auctioneer,  f  having  then  before 
him  the  printed  catalogue  of  fale,  containing  the  lots,  marks,  and  Dumber  of  hhds., 
and  the  grofs  weights  of  the  fugars  ;  and  alfo  another  written  paper  containing  the 
eonditifms  of  fale  t  which  latter  he  read  to  the  bidders,  as  the  conditions  on  which  the 
fugars  mentioned  in  the  catalogue  were  to  be  fold ;  but  the  tvn  pt^ert  were  neither 
etUemally  annexed  nor  contained  any  internal  reference  to  each  other^)  wrote  down  o»  the 
catalogue  the  name  of  the  highed  bidder,  and  the  Turn  bid  for  th^  particubr  lots  ; 
having  firfl  informed  the  bidders  that  the  duties  were  not  then  paid,  but  would  be 
paid  on  the  morrow  by  the  feller  \  and  after  the  biddings  ctofra,  the  fampiei  were 
deGvered  to  and  accepted  by  the  purchafer^  according  to  the  ufual  pra6ttce  at  fuch  fales, 
at  part  0/  his  purcbafct  to  make  up  the  quantity  marked  as  weighed  at  the  King's  beam: 
and  a  fire  having  confumed  the  fugars  on  the  2 2d  of  Se^embert  before  the  dutiea 
could  be  paid,  and  without  the  default  of  the  feller:  Hela, 

ift.  That  at  common  law  there  was  a  fale  to  change  the  property  at  the  time  and 
place  of  au^ion  ;  though  the  goods  could  not  be  delivered  till  the  duties  were  paid, 
which  was  known  at  the'time ;  fuch  bein?  the  manifeft  intent  of  the  contracting 
parties :  and  confeqnently  that  the  lofs  muit  fall  upon  tht  buyer. 

adly.  That  aifuming  a  fale  of  goods  by  audion  to  be  within  the  I7tb  fedion  of 
ihc  ftatute  of  frauds  29  Car.  2.  r.  3.  (which  whether  it  were  or  not  was  not  now 
necvifary  to  be  decided,)  and  therefore  requiring  to  be  evidenced  by  a  memo- 
randum  in  writing  of  the  bargain  figned  by  the  party  to  be  charged,  or  his  autho* 
rized  affent,  except  where  the  buyer  (hall  receive  part  of  the  goods  fold ;  yet  here 
the  delivery  to  and  acceptance  of  the  famplee  by  the  buyer  ;  which  delivery  was  made 
as  part  of  the  thing  purchafcd,  and  upon  which  the  duties  were  paid ;  at  any  rate 
took  the  cafe  out  ot  the  (latute* 

3dly,  It  feems  that  taking  fales  of  goodt*  by  aj^'on  to  be  within  the  17th  (cc- 
tion,  the  auAioneer  or  broker,  who  is  a  middleman,  mull  be  taken  to  be  the  agent 
of  both  parties,  fo  as  to  bind  the  purchafer  by  his  fignature.  ^  £  559  2 

bills 
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t?66.        bills  on  London  to  the  fatisfaflion  of  the  feller  not  ezceediilg  3 

'  months  date.     Not  to  advance  lefs  than  2^*  per  cwt.  at  each 

HiKi>s        bidding."     Of  which  conditions  the  defendants  had  notice. 

WHtxE.      '^*^  ^^^  defendants  were  the  higheft  bidders  at  fuch  fale  for 

KousB.       ^^^  ^^^^  ^  ^^c  ^^^  fugarsy  confiding  of  27  bhds.,  and  became 

purchafers  of  the  fame  at  the  price  of  74/.  per  cwt.  at  the  king's 

weights  and  taresi  with  the  allowance  of  draft.    That  the 

price  of  the  27  hhds.  amounted  to  1265/.  ^^*^*  3^*    That  the 

plaintiff  on  the  23d  of  September  delivered  to  the  defendants  an 

invoice  of  the  27  hhds.,*  whereupon  they  became  liable  to  pay 

him  the  1265/.  11/.  3  J.    But  that  the  defendants  did  not  make 

'  payment,  &c.    There  were  other  counts  laying  the  contraA 

'  mbre  generally.    To  all  which  the  defendants  pleaded  the 

general  iflue.    The  caufe  was  tried  before  Rooh  }•  at  the  laft 

aflizcs  at  Lancajter  ;  and  the  point  in  difpute  waSf  whether  the 

plflfintiff  or  defendants  (hould  bear  the  lofs  *  of  the  fugars  in 

queftion,  which  were  knocked  down  to  th6  defendants,  by  the 

au£lioneer,  at  the  fale  on  the  20th  of  ^eftemher^  and  which 

were  burned  on  the  22d  of  September  by  an  accidental  fire  in  one 

of  the  king's  warehoufes  at  Liverpool^  where  they  were  depo- 

fited.    It  was  proved  that  the  fugars,  after  being  landed  at 

Liverpool  on  the  plaintiff's  account,  were  depoGted  in  one  of 

Si  S^  1      the  king's  warehoufes  there,  under  the  locks  of  the  king^and  of 

the  plaintiff,  from  whence  they  could  not  be  removed  nntQ 

the  duties  were  paid.    Previous  to  the  fale,  famplea  were  (taken 

of  the  fugars,  about  half  a  pound  weight  out  of  each  hogihead, 

according  to  cullom.    The  printed  catalogues  of  goods  for  fale 

was  made  out  in  this  form  and  di&ributed :  <*  To  be  Cold  by 

audion,  at  Watirhtn^e  and  Sf7/'s  office,  on  FriJay  the  aoth  of 

September  1805,  at  I  o^clock,  300  lihds.  Jamaica  {ugzT^  juft 

landed.    For  particulars  apply  to  Thomas  Hinde^  merchant^  or 

'    iFiiterhoufe  and  Sr//,  brokers. 
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R.H. 
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&c. 
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At  the.  time  of  the  falc  the  auflioneer's  printed  catalogue  lay  1806. 

Oi]\  tl^c  dc(k  before  him,  and  he  wrote  down  in  the  fame  hne  — 

with  the  lot.purchafcd  the  name  of  the  highcft  bidder,  or  pur-  ^^^^a 

chafer,  and  the  pricp  bid  per  cwt.  t|ius :  White- 

Lot.       Mark.       Hhds.       Grofs  Wt,  house* 

23         R.H.         12  1693  13      74^.  j    andG./.i. 

7    JThitehoufe 

.  .1'  ■  .•  .  ■       •     • 

'   The  auA!on  '^^  holden  at  the  time  and  place  appointed,  and 

^as  conduced  by  Mr.  S///,  as  auctioneer.   There  was  no  other 
(ale  on  the  fame  day.     The  famples  were  exhibited  in  the  fale 
room,  and  the  lots  in  queftion  were  knocked  down  to  the  de-       [  5^0 
f  endan^  as  the  higheft  bidders.     At  the  commencement  of  the 
fale  the  auQioneer,  having  the  catalogue,  and  alfo  a  written 
paper  containing  the  conditions  of  fale,  in  his  left  hand,  at  the 
fame  time,  read  the  latter  paper,  as  the  conditions  on  which  the 
fa}e  of  the  fugars  mentioned  in  the  catalogue  was  to  proceed,  to 
the  company  aflembled,  (including  one  of  the  defendants)  wHich 
paper  was  entitled,  "  Conditions  of  fugar  fale,  September  20th, 
1805  i^'  and  which  paper  he  afterwards  depofited  on  his  deflc 
under  the  catalogue,  on  which  catalogue  he  wrote  his  minutes 
yf  tjie  bidders'  names  and  prices  i  but  the  two  papers  were  not 
faft^ne^  together  in  any  manner.    He  alfo  made  the  following 
declaration  by  parol  to  the  bidders j  which,  after  the  fale,  his 
clerk  wrote   down   upon   the   paper  of  conditions   of    fale. 
<<  N.  B.   Thefe  fugars,  gentlemen,   have  been  drawn  in  the 
warehoufe  within  the  lad  two  days ;  as  fuch,  no  allowance 
whatever  will  be  made,  except  where  an  evident  error  is  mani« 
fed.     The  duties  are  not  yet  paid^  but  we  intend  paying  them  to* 
morrow  morning.**     It  is  cudomary  at  fuch  fales  to  give  an  op- 
tion to  the  purchafer  to  take  the  fugars  fold  according  to  the 
weights  taken  at  the  king's  beam, '  which  were  marked  in  the 
catalogue,  or  to  have  them  re-weighed  :  to  this  option  one  of 
the  conditions  of  fale  points.    But  it  is  the  conftant  pra£lice 
fqr  the  purchafer  to  declare  his  option  before  he  leaves  the  fale 
room,'  if  be  wifh  to  have  them  re-weighed,  in  order  that  the 
feller  may  know  how  to  make  out  the  invoices ;  otherwife,  if  he 
then  declare  no  option;  the  invoices  are  made  out  according  to 
the  weight  at  the  king's  beam.    In  the  prefent  cafe  the  defend- 

t  ants 
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1806.        ants  declared  no  option.     The  fugars  are  always  weighed  on 
— ..        landing,  before  they  are  *  put  into  the  warehoufc ;  on  which 
Hinds       weighing  the  duties  are  afcertatnedi  and  after  that  the  famptes 
«^a/n/T        jjj^g  drawn.     The  famples  are  always  delivered  to  the  purchafer 
HousB.       ^^  apart  of  his  pur  chafe  to  ntah  up  the  quantity  i  and  were  ac- 
*[  562  3      cordingly  delivered  to  the  defendants  on  tHfe  fame  diy  aftet  the 
fale.     The  invoices  were  n^ade  out  on  Saturday  the  21ft  of  8ep*^ 
tembeTf  but  were  not  delivered  to  the  defendants  till  Monday  the 
23d,  after  the  fire  happened.     The  duties  are  always  included 
in  the  price  of  the  fugars,  and  fuch  duties  are  always  paid  by 
the  vendor,  and  are  fo  required  to  be  by  the  flat.  41  Geo.  j- 
c.  44.  (ti),  and  till  paid  the  fugars  cannot  be  removed  from  the 
king^s  warchoufe.  The  fale  was  over  by  a  quarter  pad  4  o'clock 
on  Friday  the  20th,  but  from  the  hours  of  office  and  the  diftance 
there  was  not  time  after  the  fale  to  get  the  entries  made,  and 
to  pay  the  duties.     Saturday  and  Sunday  were  holidays  at  the 
cullom-houfe ;  and  Monday  the  23d  was  kept  as  fuch,  being 
the  king's  coronation  day.   The  circun^ance  of  Saturday  being 
a  holiday  was  not  reco]le<3cd  at  the  time  of  tl)e  fale,  when  the 
au6iioneer  declared  that  the  duties  (hould  be  paid  on  the  mor« 
row ;  but  the  circumftance  was  mentioned  by  the  defendant 
Whitehoufe^  to  a  clerk  of  Waterhoufe  and  Sill.     On  this  point 
the  jury  found  that  there  was  no  negled  in  the  vendor  as  ta 
the  non-payment  of  the  duties  before  the  fire  happened,  which 
was  in  the  courfe  of  Sunday  the  2  2d.    The  auQioneer  faid  that 
it  often  happened  that  purchafers  fold  their  fugars  again  before 
the  duties  were  paid,  and  before  they  were  delivered  out  of  die 
warehoufe ;  and  that  after  the  fire  the  defendants  gave  him  in- 
ftrufllons  to  take  care  of  the  goods^  and  fave  what  he  could^ 
nvithout  prejudice  to  the  rights  of  the  parties. 
C  563  ]  Upon  this  proof  it  was  objected  that  there  was  no  legal  evi* 

dence  fufficient  to  fix  the  defendants  with  the  piirchafe  of  thefe 
•goods  within  the  ftatute  of  frauds  j  there  being  no  memoran- 
dum in  writing  of  the  contra61  figned  by  the  parties  or  their 
authorized  agent.  That  the  audioneer  was  no  authorized  agent 
of  the  vendees ;  but  that  fuppbfing  he  were  fo,  the  whole  con* 
trad  muft  appear  upon  the  paper  figned  by  him  with  the  nanae» 
of  the  defendants,  whereas  the  conditions  of  fale, 

{a)  And  vide  39  U  40  Grv.  3*  e*  48s. 
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an  efletitial  part  of  the  contrafi,  were- not  fo  fignedj  nor  in  any        1806. 
ways  conneOcd,  except  by  parol  teftimony,  which  was  inope-     ^    " 
rativc  by  the  ftatute,  with  the  catalogues  figncd.     And  that  the       HiNDg 
delivery  of  the  famplcs  was  cliverfo  intuitu,  and  not  as  part  of     Whi'i^«» 
the  goods  contrafled  for.     The  learned  Judge  over-ruled  the        housi* 
objediiony  but  refcrved  the  point ;  and  a  verdi£l  was. found  for 
the  plaintiff  for  iiioA     Whereupon  a  rule  nifi  was  obtained 
in  Eq/ltr  term  laft,  for  fetting  afide  the  verdict,  and  granting  a 
new  trul,  upon  the  fame  grounds  of  objection  t  which  rule  was 
in  this  term  oppofed  by  Park^  Toppings  and  ScarlHt^  who  (hewed 
caufe,  and  fupported  by  Sir  V.  Gibbs^  Marjbcdl  Serjt.,  Hoiroyd^ 
and  LitileJale,     The  cafe  was  much  argued,  upon  the  circunv* 
ftances  of  it ;  but  it  is  fufficient  to  (l«2te  the  general  points. 

On  the  part  of  the  plaintiff  it  was  contended,   ift»  that  fales 
by  auflion  are  not  within  the  ftatute  of  frauds  (j)  at  all,  becaufe 
from  the  publicity  of  fuch  tranfadions  there  is  no  danger  of 
perjury  in  the  fabrication  of  pretended  contracts,  which  it  was 
the  objr£t  of  the  (latuce  to  guard  againft  in  private  tranfac^ 
tions,  fuch  alone  being  open  to  that  danger.     For  which  they       [  5(54  J 
cited  the  opinion  thrown  out  In  Simon  v.  Metivier  or  Motivos{b). 
2dly,  That  if  fuch  faics  were  within  the  ilatut^  yet  that  the 
requifites  of  it  were  complied  with  here  either,  xft,  by  the  writ- 
ten memorandum  of  the  contra£t  of  fale,  on  which  was  fub- 
fcribed  the  name  of  the  p.urchafer,  made  at  the  time  by  the 
auctioneer,  who  was  to  be  confidered  as  the  agent  of  both  par- 
ties, according  to  the  cafe  cited.     And  they  contended  that  the 
conditions  of  fale  being  on  a  ieparate  piece  of  paper  made  no 
difference;  being  exhibited  together  with  the  paper  fo  fubfcribed 
at  the  time  of  the  fale,  as  forming  part  of  the  terms  on  which 
the  contrad  of  fale  was  to  be  made :  and  that  it  was  not  ne- 
ccflary  for  the  two  papers  to  be  attached  to  each  other  by  a  pin 
or  other  failening;  for  the  fame  objeclion  might  dill  be  mada 
that  whether  fo  attached  or  not  at  the  time  mud  be  proved  by 
parol  evidence.     But  that  if  the  objedlion  had  any  weight,  it 
would  go  the  length  of  proving  that  no  parol  evidence  could  be 
given  to  (hew  that  the  printed  conditions  exhibited  at  the  time 
of  the  fale  were  part  of  the  terms  of  fale,  (ince  they  were  not 
annexed  to  the  written  contrail  fubfcribed  with  the  purchafer^t 

(tf)  39  Car,  2.  t.  3./.  17.     (i)  I  Bhc.  Ref.  601,2.  and  5  Burr,  1923^ 
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iSotf.       smne  by  the  auSioneer.    Or,  tdlj^  that  at  any  rate  the  cafe 
■  .waa  taken  out  of  the  ftatute  by  zpari  delivety  of  the  goods  foU*, 

HiwDs       which  the  delivery  of  the  (amples  mnft  be  taken  to  be;  being 
Wm"^^        accminted  for  as  part  of  the  quantity  fold,  and  included  as  facb 
Mousfe.      in  the  weight  at  the  king's  beam^  by  which  the  duties  were  af- 
certained. 

On  the  part  of  the  defendants  it  was  urged,  ift,  that  the 
I  i^S  1      words  of  the  17th  fedlton  of  the  ftatute  comprehended  all  coa- 
traAs  for  the  fade  of  goods  for  loA  or  upwards,  without  any 
diftin£lion  between  fales  by  au£lion  and  other  fales :  though 
if  the  pofitive  words  of  the  ftatute  could  be  difpenfed  with  bf 
general  reafoning,  the  frequent  difputes  which  arofe  at  paUic 
fales,  concerning  the  terms  of  the  bidding,  (hewed  that  thcf 
Were  as  much  within  the  mifchief  meant  to  be  guarded  againit 
as  any  other  fales :  the  condition  might  be  varied  daring  the 
fkle,  or  a  new  condition  added ;  or  one  fet  of  conditions  might 
be  fabftituted  for  another  afterwards,     adiy,  Suppofing  fuch 
fides  to  be  within  the  ftatute,  it  was  contrary  to  the  plain  fid 
to  conGder  the  auSioncer,  who  was  appointed  and  paid  by  Ac 
feller  alone,  ^md  over  whom  the  purchafcr  had  no  control,  as 
the  agent  of  «th|e  latter.     That  the  memorandum  made  by  dte 
-auAioneer  of  the  purchafcr's  name  and  the  fom  bid  was  merely 
for  the  private  information  of  his  employer,  and  which  the 
buyer  had  no  right  to  infpcft.  -  And  they  denied  the  authority 
of  Simon  V.  Methier  on  both  points  ;  which  they  fatd  had  been 
broken  in  upon,  with  refpeft  to  fales  of  land  by  auftion,  in 
JTalker  v.  ConJlahU{a)  in  C.  5.,   Stansfietd  v.  Johnfin  (h)  before 
Ld.  C.  J-  Eyre^  and  by  the  Mafter  of  the  Rolls  in  Buchma/ler 
V.  /forr^(r);  and  though  fales  of  land  depend  upon  another 
fedion  of  the  ftatute  ;  yet  in  thfa  ttffcSt  there  is  no  diftinc* 
tion  in  reafon  between  the  two  {J).    3dly,  They  argued,  that 
fttppofing  the  auaionccr  to  be  the  agent  of  both  parties,  yet 

(a)  I  Btf.  a  Pnfl.  306.  (<)  I  £>  K.  P.  C^  tor. 

(f )  7  Vtf.jun.  345.  But  vide  what  waa  faid  by  Lord  EUtm  C  » 
Cola  V.  TrtiotUtk,  9  Fef  jun.  »49- 

{d)  By  the  4th  fea.  to  affcft  landa»  thf  note,  &c.  muft  be  fip» 
by  an  «f«o^  thereunto  lawfully  authorized  by  vtridng^  &c.  which 
wordB  "  by  'writing*'  are  omitted  in  the  17th  fed.  touching  the  lale 
of  goods* 

belt 
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•       *  » 

here  was  no  fufficient  memorandum  in  writing  of  the  bargain  i        iSo5. 

becaufe  there  was  no  connediion  either  external,  or  internal  by  ■' 

Words  of  reference  or  by  the  context,  between  the  p^per  fi'gned       ^'**.^* 

by  the  au£iioneer  and  the  other  paper  containing  the  conditions      "Vvfi^TE* 

of  fale,  and  which  were  part  of  the  bargain  of  fale }  and  it  was       Housa< 

the  fame  as  if  the  aufiioneer  had  yerbally  declared  thofe  condi- 

tions«     That  the  ftatute  did  not  go  to  exclude  parol  evidence  of 

the  real  terms  of  the  contradi,  for  otherwife  the  check  intended 

by  the  ftatute  would  be  nugatory  i  but  only  to  nullify  the  con* 

trafl  fo  made^  unlefs  the  terms  were  committed  to  writing  and 

fignedj  &c.    That  neither,  4th]y,  did  the  delivery  of  the  famples 

take  the  cafe  out  of  the  ftatute ;  becaufe  the  famples  were  de*^ 

livered  diverfo  intuitu,  to  enable  the  purchafer  to  compare  the 

bulk  of  the  goods  with  them,  to  fee  that  they  correfponded,  or 

to  fell  by  them  again  ;  and  not  as  a  part  of  the  bulk  itfelf.    And 

that  it  made  no  more  difference  that  the  famples  were  included 

in  the  weight  at  the  king's  beam,  than  if  a  quantity  of  cloth 

were  firft  meafured  and  then  fold,  and  a  fmall  ftrip  were  cut 

oiF  by  way  of  fample  to  identify  the  bulk  pr  to  (hew  to  cuftom- 

grs.     Befides  which,  the  duties  were  to  be  paid  by  the  feller; 

and  whether  he  were  guilty  of  laches  or  not  In  not   having 

paid  them  before  the  accident,  yet  the  bulk  could  not  have 

been  delivered  to  the  purchafer  out  of  the  king's  warehouf(i 

till  the  duties  were  paid ;  but  an  abfolute   fale  to  change  tht 

property  implies  a  prefent  power  of  delivery  at  the  place  where 

the  good3  are. 

The  CiUrt  faid  they  would  deliver  their  opinion  on  the  next 
day ;  which  was  now  done  by  , 

Lord  Ellenborough  C.  J.  This  was  the  cafe  of  a  fale  by  [  5(^7  ] 
2u£lidn  of  fugars  in  the  king^s  warclioufe,  and  whrch  were 
afterwards  burnt  whilft  they  remained  'there  under  the  king's 
lock  and  depofited  there  for  the  receiving  of  the  king's  duties* 
And  the  qucftion  is.  Whether  fuch  a  faie  of  thofe  goods  ha9 
taken  place  as  is  fuflicient  to  change  the  property,  and  to  make 
tbem  the  goods  of  the  purchafers  i  The  goods  were  put  up  to 
falc  on  the  acth  of  Sfptember,  in  purfuance  of  a  catalogue  of  faie 
which  bad  been  previoufly  diftributed  for  that  purpofc,  contain* 
Ing  the  lots,  marks,  number  of  hogflieads,  and  grofs  weights  of 
the  fugars,  and  referring  for  further  particulars  to  the  brokers) 
and  they  were  fold  on  that  day,  according  to  certain  conditions 
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i8o6«        of  fale,  which  the  au&ioncer  read  to  the  bidders  aflembled,  at 
■  the  conditions  on  which  the  falc  of  the  fugars  enumerated  in 

Hindi       the  catalogue  was  to  be  made ;  (his  Lordfhip  here  defcribed  the 
Wh^ite-      catalogue  and  read  the  conditions  of  fale,  as  before  dated  5)  and 
tfovsB*       ^^^  auctioneer  alfo  informed  them  that  the  duties  were  not 
then  paid)  but  would  be  paid  by  the  fellers  on  the  morrow.     It 
is  admitted  however   that  no  laches  is  imputable  to  the  fellers 
for  the  npn-pnymciit  of  the  duties  between  the  time  of  fale  and. 
the  fire,  which  happened  on  the  2 2d  of  September.     Two  quef- 
ttons  h^ve  been  made  on  the   17th  ftrclion  of  the  (latute  of 
frauds,  upon  which  quedions  it  depends  whether  what  has 
paffLd  between  the  {>arties  as  to  thofe  goods  condituted  a  valid 
contrad  of  fait  in  refpe£l  to  them.     The  firft  queftion  argued 
upon  the  htter  words  of  that  fe£lion  is  this ;  Is  the  writing 
which  has  been  put  upon  the  catalogue  of  fale  by  the  aui3ionecr 
**  a  note  or  memorandum  in  writing  of  the  bargain  made  and  figned 
by  the  parties  to  be  charged  by  the  contra£ly  or  thtir  agents 
C  568  3      thereunto  lawfully  authorifed^^  within  the  meaning  of  the  fta* 
tute  ?    The  fecond  queftion  is,  Whether  this  be  a  cafe  in  which 
the  buyer  can  be  faid  to  have  "  accepted  ^ar/  of  the  goods  fold^  and 
actually  received  the  fameV*     But  independently  of  and  belides 
thefe  queRions,  it  has  been  faid  that  fales  by  auQion  are  not 
within  the  flatute ;  and  the  cafe  of  Simon  v.  Motivos^  reported  in 
3  Burr,  1921.  and  i  Blac.  Rep,  599.  has  been  relied  on.     The 
report  in  Burrow  does  not  diftin£lly  mention  this  latter  point. 
But  in  the  report  of  Sir  W.  Black/lone^  Lord  Mansfield^  fpeaking 
of  fales  by  au£tion,  fays,  <*  The  folemnicy  of  that  kind  of  fale 
precludes  all  perjury  as  to  the  fa£l  itfelf  of  fale."    He  then 
mentions  the  cafe  of  a  fale  of  fugars  by  audion,  which  were 
«  afterwards  confumed  by  fire  in  the  au£lion  warehoufe,   and 
where  the  lofs  fell  upon  the  buyer."     He  afterwards  adds, 
^*  according  to  the  inclination  of  my  prefent  opinion  aufiions 
in  general  are  not  within  the  ftatute."   And  Mr.  Jullice  WUmat 
fays  that  he   *<  inclined  to  think  that  fales  by  auQion,,  opcnlj 
tranfacied  before  500  people,  are  not  within  the  ftatute.**  With 
all  deference  to  thefe  opinions  I  do  not  at  prefent  feel  any  fof- 
ficient  rcafon  for  dtfpenfing  with  the  exprefs  requifition  of  a 
memorandum  in  writing  in  a  flatute  applying  to  all  fales  of 
goods  above  the  value  of  loA,  without  exception,  merely  be- 
caufe  the  quantum  of  parol  cridCQCC  in  the  cafe  of  an  aufiion 

It 
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is  likeljr  to  render  the  danger  of  perjury  lefs  conGderable;  That         iSo^T. 
argument  in  .a  degree  applies  to  all  fales  in  market  overt:  and        ' 
if  we  once  get  loofe  from  the  pofitive  words  of  the  -ftatute,  it       Hinde 
will  become  a  queftion  only  of  the  quantum  and  degree  of  dan-^     White- 
ger  of  perjury  in  each  particular  inftance :  which  opens  a  door        hbad*  ^ 
to  an  indefinitenefs  of  con(lru£lion  founded  on  all  the  varying 
circumilances  of  the  time  and  frequency  of  perfons  attending 
the  place  of  fale,  and  the  like :  which  would  be  deftruflivc  of       [  569  3 
all  certainty  of  praftice,  and  render  the  rule  of  the  ftatute  per-- 
haps  more  mifchievous  than  beneficial  to  the  trading  World 
who  aire  to  be  governed  by  it.     I  am  not  therefore  prepared  to 
fay  that  fales  by  au£lion  are  not  meant  to  be  comprehended 
within  the  ftatute.     Nor  would  I  be  unierftood  as  giving  any 
conclufive  opinion  to  the  contrary  :  neither  is  it  neccffary  that 
I  (hould  upon  the  prefent  occafion.     The  firft  queftion  on  the* 
letter  of  the  ftatute  is,  is  this  a  memorandum  of  the  bargain 
made  by  an  agent  of  both  parties  ?     In  refped  to  fales  of  goods,' 
it  has  been  uniformly  fo  holden  ever  fince  the  cafe  of  Simon  v.' 
Motivos ;  and  it  would  be  dangerous  to  break  in  upon  a  rule 
which  afFeds  all  fales  made  by  brokers  aSing  between  the  par- 
ties buying  and  felling,  and  where  the  memorandum  in  the 
broker's  book,  and  the  bought  and  fold  notes  tranfcribcd  there- 
from and  delivered  to  the  buyers  and  .fellers  refpedlively,  have 
been  holden  a  fufficicnt  compliance  with  the  ftatute  to  rendex* 
the  contraA  of  fale  binding  on  each.     All  the  great  tranfac* 
tions  of  fale  in  this  great  city  are  fo  condudled,  and  ftand  on 
this  foundation  of  legality  only  :  and  it  Is  too  late,  I  conceive^ 
to  draw  it  into  queftion.     Suppofing'the  au£lioneer  or  broker 
for  fale  to  be  the  agent  of  both  parties,  the  queftion  then  is, 
has  he  made  a  memorandum  of  the  bargain  in  this  cafe  i  and 
it  appears  to  me  that  he  has  not.     The  minute  nvade  on  the 
catalogue  of  fale,  which  is  mt  annexed  to  the  conditions  of  falt^ 
nor  has  any  internal  reference  thereto  by  context  or  the  like,  is  a 
mere  memorandum  of  the  name  of  a  perfon,  whom  perhaps  wc 
may  intend  to  be  the  purchafer,  and  of  the  quantity  and  price  of 
the  goods,  which  we  may  perhaps  on  the  foot  of  fuch  memo* 
randum  alfo  intend  to  have  been  fold  to  the  perfon  fo  named 
in  the  catalogue.     But  in  treating  it  as   fuch  memorandum       [  57^  1 
throughout,' we  muft  intend  alfo  (contrary  to  the  fad)  that  the 
goods  were  fold  for  ready  money,  and  uaattcoded  by  the  cir-^ 
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iBotf.       cnmftances  fpecified  in  the  conditions  of  fale.     And  the  CM* 

,  dition$of -fale,  though  as  unfigned  they  cannot  be  evidence  o( 

HiwBB       the  bargain  itfelf,  are  yet  capable  of  being  given  ia  evideiioei 

^^""^^        and  accordingly  have  been  fo,  as  a  part  of  the  tranfa£lion  be« 

uo<ia«.*      twten  the  parties,  and  in  order  to  ihew  that  it  was  oa  thoCs 

conditiqna  that  the  goods  were  fold*     I  am  of  t>pinioo  therefere 

that  the  mere  writing  on  the  catalogue,  not  being  by  wy  w* 

ferefige  incorporated  with  the  conditions  of  fale,  is  not  ai  me* 

morandum  of  a  iargain  under  thole  conditions  of  fale. 

As  to  the  next  queftion  on  the  (latute  $  inafmuch  as  the  half 
pound  fample  of  fugar  out  of  each  hogfhead  in  this  c;^e  is,  by 
the  terms  and  conditions  of  fale,  fo  far  treated  as  a  pan  of  the 
entire  bulk  to  be  delivered^  that  it  is  confidered  in  the  origioal 
weighing  as  conilituting  apart  of  tie  bulk  aSually  weighed  oat  U 
the  buytf  and  to  be  allowed  for  fpecifically,  if  he  (hould  chafe 
to  have  the  comniodity  re-*weighed^  I  cannot  but  conCder  it  as 
e^part  of  the  g§odsfold  under  the  terms  ofthejale^  acctpted  emd  ac 
iually  reeeiyed  as/uch  by  the  buyer.  And  although  it  be  deliveitl 
partly  alia  intuitu^  namely,  as  a  fample  of  quality,  it  does  not 
^therefore  prevent  its  operating  to  another  confident  intent  alfo 
in  purfuance  of  the  purpofes  of  the  parties  as  ezprefled  in  the 
conditions  of  fale»  namely,  as  a  part  delivery  of  the  thing  itfelf% 
as  foon  as  in  virtue  of  the  bargain  the  buyer  (hould  be  entitled 
to  retain>  and  Ihould  retain  it  accordingly. 

As  to  the  laft  point  made  in  argument,  viz.  that  there  has 
r  J9I  ]  been  no  effeflual  fale  in  this  cafe  made,becaufe  the  commodity 
was  incapable  of  delivery  till  the  king's  duties  were  paid,  and 
which  were  to  be  paid  by  the  feller  \  I  think  that  the  falcj 
within  the  meaning  of  the  parties  to  the  conditions,  was  com* 
plete,  fo  as  to  caft  the  fubfequcnt  riik  of  lofs  upon  the  buyen 
The  words,  <<  time  of  fale,"  and  <<  higheft  bidder  to  be  the 
ptirchafer/-  all  evidently  relate  to  the  tranfafiion  of  felling  at 
the  time  and  place  of  au^lion ;  which  was  confidered  between 
them  s^s  effe£lual  for  the  purpofe  of  transferring  the  property 
%yA  the  confequent  rifk  of  lofs  from  th<^  buyer  to  the  ieller,  not- 
IK^ithfltanding  the  intermediate  right  of  puftody  or  Hen  upon  the 
goods  in  the  crown  until  the  duty  (hould  b^  paid-  BeCdes,  after 
earned  given,  the  vendor  cannot  fell  the  good^  lo  another 
without;  a  default  in  the  vendee :  and  therefore  if  the  vendee 
do  not  come  and  ^j  fj^r  ^  t^^  ajgiray  ^e  ^^^  the  vendor 

pught 
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ought  to  go  and  requeft  him ;  and  then  if  he  do  not  come  and        1 8etf« 

pay  for  and  take  away  the  goods  in  a  convenient  time  the  agrees  ■ 

ment  u  ilffhlved^  and  the  vendor  is  at  liberty  to  fell  them  to  any       ^'•';" 

other  pcrfon.     Per  Halt  C.  J.  in  Lang  fori  v.  Adminifiratrix  of    ^^^^^ 

TtUr^  Sa/k.  113.     So  in  No/s  Maxims^  88.  it  is  faid,  «*  If  I  fell       house. 

my  horfe  for  money,  I  may  keep  him  untH  I  am  paid ;  but  I 

cannot  have  an  a&ion  of  debt  until  he  be  delivered ;  yet  tho 

property  of  the  horfe  is  by  the  bargain  in  the  bargainor  or  buyer. 

But  if  he  do  prefently  tender  me  my  money,  and  I  do  refufe  Wf 

he  may  take  the  horfe,  or  have  an  adiion  of  detainment     And 

if  the  horfe  die  in  myfiable  between  the  bargain  and  the  delivery^  I 

may  have  an  af^ion  of  debt  for  my  money,  becaufe  by  the  bargaim 

the  property  was  in  the  buyer"     On  this  latter  ground,  therefore^ 

I  do  not  think  that  the  fale  is  incomplete.     And  as  the  ftatutQ 

ha^  been  fatisfied  by  a  part  delivery  of  the  goods  fold,  acceptedl 

by  Ihe  buyer,  I  think  the  contraft  of  fale  valid  as  far  as  rc(p^€t^       C  57^  3 

the  (latute  alfo,  and  that  the  rule  for  a  new  trial  O)ould  be  dif-* 

charged. 

Some  of  the  Judges  on  the  bench  conceiving  that  the  X<^4 
Chief  Juftice  had  queftioned  generally  the  authority  of  the  cafi; 
of  Simon  v.  Metivier,  defired  to  have  it  underftopd  that  thof 
concurred  in  the  judgment  delivered  in  this  cafe,  pn  the  groun4 
that  a  part  delivery  of  the  thing  bought  (which  they  confidere4 
the  delivery  to  and  acceptance  of  the  famples  by  the  buy^  to 
be  in  this  cafe)  took  the  cafe  our  of  the  ftatute ;  leaving  the  au« 
thority  of  that  cafe  to  ftand  as  it  did  before  on  its  own  ground^ 
untouched  and  unfan£lioned  by  the  prefent  decifion.  But  the 
Lord  Chief  Juftice  declared,  that  the  only  part  of  that  CJ^f^ 
which  he  meant  to  queftion,  though  it  was  unneceflary  at  pre* 
fent  to  decide  upon  it,  was  the  opinion  thrown  out  that  audion^ 
were  not  within  the  ftatute,  of  which  he  (hould  referve  his  ap«f 
probation  for  future  confideration.  But  as  to  the  d^her  point 
there  decided,  that  fuj^ofing  falcs  by  auAionecrs  or  hrokefs  ra 
be  within  the  17th  fe£lion  of  the  ftatute,  the  audioneef  pr 
broker  muft  be  taken  to  be  the  agent  of  both  parties,  the  pra^ice 
had  become  fo  fettled  fince  the  decifion  of  that  cafcj  that 
it  would  be  dangerous  to  (bake  itp  and  it  was  not  his  intentioii 
tp  queftion  it. 

Rule  diicbargeji 
Pg4 
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Saturday.        The  KiNG  agaittji^  The  ComraiflVry  of  the  Confiftorial 
jmi€%i  ,  ^^j  Epifcopal  Court  of  ihe  Bifhop  of  Winchester 

in  and  for  the  Parts  of  SurrV. 


Where  there  'T'HIS  was  a  rule  calling  upon  the  commiflary  of  the  biihop 
"  °r  j^^"  *'  of  Winchcfler  to  (hew  caufc  why  a  mandamus  (Iiould  not 
fworn  officer  V^^^  ^^  him,  his  deputy,  or  other  competent  judge  in  this  be- 
at an  clcc-  half,  commanding  him  to  fwear  and  admit  S.  RuJfAl  into  the 
tion  (e.g.  of  ^gj^g  of  onc  of  the  churchwardens  of  the  parift  of  the  Holy 
dtn  onc  of  Trinity  in  Guildford,  Surry.  The  affidavits  in  fupport  of  the 
vhon)  by  rule  dated  an  immemorial  cudom  in  this  parifh  for  perfons 

ci  Itom  was  paying  fcot  and  Ibt  to  the  parifli  in  the  veftry  room  thereof  an- 
chcfenby         *^  '„  .  ..  ^.        r     r  #^.* 

pai-(hi(.ner8      nually,  tonommate  and  appomt,  and  m'cafe  of  an  oppoGiiOQ  to 

paying  fcot  YOtc  in  the  cleflion  of,  one  churchwarden  of  the  parifli ;   and 

and  lot,  fQ|.  the  reflor  to  appoint  the  othjcr;  and  that  fuch  appointment 

*il   r   n.  *"*^  cleSion  fhould  take  place  on  Enjier  Monday  in  every  year, 

poirted  by  And  that  as  far  back  as  the  books  of  the  pariQi  exiftj  viz.  for 

the  rc£lor,  the  laft  two  hundred  yean,  it  appears  that  whenever  a  poll  for 

y  I^^  alter  ^ijQrcii^arden  has  occurred,  entries  of  the  votes  given  have  been 
in  fad  ^rc-  .       ,  r  «  t  * 

lidedHhe        ttadc  by  the  perfons  polling  of  their  names  or  marks.     That 

control  of  the  no  inftance  occurs  in  the  books  of  a  poll  for  the  parifli  church- 
election  ct*  >jirardcn  havine  been  kept  open  for  more  than  two  days ;  nor 
xnonl  wiipon  ^as  it  ever  known  withm  living  memory  for  about  60  years 
the  elefiors  pall  during  which  three  fuch  polls  were  remembered,  fone  in 
thtir.ff  Ives :  »  which  Mr.  Martyr  was  the  fuccefsful  candidate)  that  they  wer^ 
t  c.e  be  a  ^^^'  continued  beyond  four  o'clock  in  the  afternoon  of  the  fc- 
ciiftom  to  re.  xrond  day.  And  this,  in  the  judgment  of  the  deponents,  was  a 
gulale  the 

time  tor  making  fuch  clei&io|i>  it  18  not  competent  to  a  majority  of  the  clcAor* 
BflVnihlt'd  at  the  time  of  fuch  elcd^Ion  tp  narrow  the  pcfiod  w-hich  the  common  law 
v^ould  allow  ;  and  therefore  a  refi>1ution  by  thrm  that  it  fliall  conclude  at  a  given 
time  miift  at  1^11  lirrtt  a  time  reafonable  in  itftU  -with  refpe6k  to  numbers  and  diT- 
tance,  and  he  uf  fufficient  notoriety.  But  whether  a  vcfelution  by  a  majority  of  the 
Ttftry  on  the  fiift  day  of  tht  ele£\jun  ^o  clpfe  the  poll  at.^  o'clock  on  the  next  day 
in  a  pari(h  wheie  the  number  of  cV^ors  did  not  txceed  180,  and  where  the  affidavits 
ftated  a  cudom  for  2CO  years  not  to  keep  the  poll  open  for  more  than  two  days,  and 
po  inianct  withip  livinc^  mtmery  of  extending  it.  beyond  4  o'clock  on  the  feC6ad 
day,  wtr  fufficient  to  warrant  the  clofiiyg  of  the  poll  at  that  time,  while  fo|iic  of  the 
TOtcrs  were  flill  coming  to  poll,  and  others  had  Op  Q9tice  pf  t|ic  rcfolution ;  was  4 
^t  qutftion  to  ^e  uied  upon  a  mandamm* 
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fuffictent  time,  the  number  of  voters  not  amounting  to  i8o.        i8o5» 

That  on  laft  EqflerMondajt  April  7th,  the  perfons  paying  fcot      — — - 

and  lot  to  thje  parifli  aflemblcd  at  the  veftry-room  to  cleft  one    Th^  ^^V^ 

of  the  churchwardens)  when  the  reftor  appointed  W.  Sadler  ^  r^y^  Cotmmf. 

churchwarden.      After  which   two  eligible  candidatesj    Mr.    fary  of  the 

Martyr  and  Mr.  Ruffell^  were  propofed  and  feconded  by.  differ-     Bifliopof 

cnt  inhabitants  paying  fcot  and  lot,  to  fill  the  office  of  the    WiNCHfc«» 

other  churchwarden  ;  and  a  poll  being  demanded,  the  perfona 

entitled  proceeded  to  give  their  votes  until  4  o'clock  in  the  even^ 

ing  of  the  fame  day ;  Mr.  Sadler  being  in  the  chair,  and  the 

veftjy  clerk  taking  the  votes  as  ufual.     That  at  the  commenc^n 

ment  of  the  poll  it  was  agreed,  without  any  diifentient  voice^ 

that  at  the  clofe  of  the  poll  for  that  day,  at  4  o'clock,  a  time 

(hould  be  fixed  for  the  final  termination  of  fuch  poll :  and  acv 

cordingly,  at  4  o'clock  on  that  day,  the  numbers  for  Mr.  Ruffill 

being  then  26,  and  for  Mr.  Martyr  23,  and  feveral  of  the  rc-^ 

fpe<ftive  friends  of  the  parties  having  come  to  the  veflry-roon\ 

for  the  purpofe  of  fixing  the  time  for  the  final  clofe  of.  the  poll^ 

after  taking  the  fenfe  of  the  n^eeting,  the  following  order  was 

made  and  entered,  *«  April  7th,  1806,  by  order  of  the  veftry,  it 

is.  determined,  that  the  poll  for  the  ele£lipn  of  churchwarden 

for  the  parifii,  Sec.  fhall  be  finally  clofed  on  the  8th  of  Aprll^ 

at  4  o'clock  in  the  afternoon  of  that  day,  as  fubfcribed  by  the 

majority  of  the  perfons  then  afTembled,  amongft  whom  was 

the  overfeer  of  the  poor  who  had  before  voted  in  favour  of  Mr. 

fidartyr^  though  two  of  hii  ffiends,  who  had  been  prefent  in 

that  meeting,  and  agreed  to  fix  a  time  at  4  o'clock  for  finally       [  575  ] 

clofing  the  poll,  quitted  the  room,  without  figning  fuch  refolu* 

tion."     And  the  deponents  depofed  to  their  belief,  that  this  re-» 

folution  was  generally  known  throughout  the  pariih*  and  indeed 

throughout  the  town  of  Guildford,  the  fame  evening;.     That  the 

poll  was  refumed  on  71(/^/iy. morning,  and  clofed  at  4  o'clock 

on  that  day,  purfuant  to  the  prior  refolution ;  one  voter,  who 

had  before  declared  his  vote  for  Mr.  Martyr^  being  allowed  to 

|]gn  his  name  after  the  clock  ftruck  four :  and  on  calling  up 

jthe  votes,  there  appeared  to  be  for  Mr.  Rujfell  67,  and  for  Mn 

Martyr  52  •,  whereupon  the  former  was  declared  duly  elcfted  j 

and  afterwards  prefented  himfelf  to  the  commifTirv  to  be  fwom 

into  the  office,  which  the  commifTary  r^fufed  to  do,  alleging 

ibftt  SI  frttdX  had  been  entered  againft  him  by  Mr.  Martyr. 
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Tbat  not  more  than  two  other  perfons  elaimed  to  rate  st  die 
etedion,  who  were  prevented  by  the  clofing  of  the  pcdl  at  foot 

'^^  ^^    <>*cloGk  on  the  Tui/itf.    The  affida¥it8  ie  anfwcr  to  the  rule 
•plJ^J^If^  ftated  that  Mr.  Martyr  was  in  Ltrndan  at  the  time  of  the  eke* 

iary  of  the     tion,  and  did  not  return  to  GuUiferd  till  fome  days  ^erwards. 
Bifliop  of     That  he  never  authorized  any  perfon  to  confent  to  clofing  the 

WiMCHEs*  p^jj  ^^  ^  o'clock  on  the  Tuefdaj^  and  that  the  fame  was  done 
without  his  privity  or  confent.  That  to  the  heft  of  the  de- 
ponent's knowledge  and  belief  it  has  not  been  ufual  to  clofe  the 
poll  on  fuch  ekSions  until  all  the  perfons  having  a  right  to 
vote  have  voted,  without  the  exprefs  confent  of  the  candidates  \ 
and  that  fuch  confent  was  given  in  17961  in  the  ele£lion,  when 
Blr.  Martyr  was  the  fuccefsful  candidate.  That  when  die  poll 
was  clofed  on  the  prefent  occafion  there  remained  43  perfons 
entitled  to  vote,  who  had  not  given  their  votes,  feveral  of  whom 
would  have  voted  for-  Mr.  Martyr^  if  not  prevented  by  the 
elofing  of  the  poll  at  that  time;  and  in  particular,  five  voted 
C  57^  ]  depofed  that  they  went  to  the  church  about  4  o'clock  on  the 
Tuefdoy  for  that  purpofe,  but  were  told  they  were  too  late ;  and 
a  fixth  depofed  that  he  did  not  know  of  the  refolntion  for 
clofing  the  poll  then,  and  that  it  was  his  intention  to  have  voted 
for  Mr.  Martyr  if  his  vote  would  have  ferved  his  eleSion :  and 
others  depofed  that '  they  had  protefted  againft  the  refolution 
lor  clofing  the  poll  on  the  Tuefdoy^  but  were  over-ruled  by  a 
majority  of  the  vedry  prefent. 

jy^Sevjt.,  Garr&Wy  and  Peake  (hewed  eaufe  againfi:  the  rale, 
j|nd  contended  that  no  refolution  of  the  veftry  to  clofe  the  poll 
at  any  particular  time  was  legal  $  at  leaft  not  without  fufficient 
previous  notice  given  to  all  the  eledors  of  fuch  a  refolutioa 
being  intended  to  be  made ;  but  dtat  the  pdl  miift  be  kept 
open  as  long  at  leaft  as  the  voters  were  continuing  to  come  in 
to  vote,  and  until  fuch  an  interval  elapfed  without  any  ▼«iter 
oemiag  in  as  made  it  veafbnable  to  ooQcludc  that  no  more  in* 
tended  to  vote.  That  it  was  plain  that  that  period  had  not 
wrived,  as  the  poll  was  clofed  while  the  voters  were  (till  coming 
in  to  voie,  and  while  above  40  voters  remained  nnpolled. 
^nd  thoy  alfo  denied  that  4  o'clock  the  (iscond  day  was  a  ieft> 
fimable  time  for  clofing  the  pol^  as  the  right  of  voting  was  mit 
fonfined  to  refidents  in  the  porifiii  and  the  notice  given  the 
day  before  might  not  be  in  time  toioaohthc  non-icfidaitf|  even 

if 
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if  it  vere  fufficiently  notorious  within  theparifhi  which  they       i8o6. 
denied  that  it  was.  — . 

Sir  F.  Gibbs^  contra,  relied  upon  the  cuftom  ftatcd  in  the    "^^^^^i^ 
affidavits,  for  the  majority  of  th^  vellry  to  refolve  on  the  firft  TheCommir* 
day  at  what  hour  on  the  fecond  day  the  poll  fliould  be  clofed^ .    £117  Qf  tho 
and  4  o'clock  appeared  to  be  the  lateft  ♦  hour  for  that  purpofe  j      Bifliop  of 
which  he  contended  was  a  reafonable  time  for  180  voters  to         y^^^ 
poll,  and  fufficient,  unlefs  any  of  them  kept  back  for  the  purpofe     \  577  ^ 
of  ferving  a  particular  candidate  who  wi(hed  for  delay.    He 
obferved,  that  there  appeared  no  right  in  the  reSor^s  churcb* 
warden  to  prefide  at  |he  ele£lion,  and  therefore  the  right  of  ad« 
joumment  and  of  regulating  the  manQer*and  time  of  taking  the 
poll  devolved  by  common  law,  according  to  Stoughi&n  v.  Rejm 
fudJU  (a),  upon  the  whole  body  of  elefiors,  to  be  exercifed  as  ia 
other  cafes  by  the  majority  aflembled.    And  notice  of  the  inten* 
tion  to  come  to  fucfa  a  refolution  on  the  firft  day  was  rendered 
unneceflary  by  the  cuftom.     At  any  rate,  fufficient  cotour  of 
an  eleQion  was  (hewn  to  warrant  the  ifiuing  of  the  mandamua 
to  try  the  validity  of  it. 

Lord  Ellenborough  C.  J.  The  cuftom  ftated  is  a  fuffioient 
foundation  for  the  Court  to  grant  the  mandamus.  I  cannot 
make  out  upon  thefe  affidavits  how  the  redor's  churchwarden 
was  a  good  prefiding  officer :  he  is  not  fworn.  Then  here  was 
an  ele£iion  under  the  control  of  the  ele£iors  themfelves;  and 
if  there  were  a  cuftom  to  determine  it  at  a  certain  period  that 
would  govern  :  but  without  any  cuftom  there  muft  be  fome 
limit,  if  the  limit  were  affigned  by  a  competent  authority,  and 
were  in  itfelf  reafonable.  Now  putting  out  of  the  queftion  the 
refolution  of  the  veftry  on  the  firft  day  to  determine  the  eledlioQ 
at  4  o'clock  in  the  evening  of  the  fecond  day,  it  ftill  appears  that 
for  aoo  years  paft  there  has  been  no  inftance  of  an  ele£lion  pf 
churchwarden  continuing  beyond  4  o'clock  on  the  fecond  day«^ 
I  fee  nothing  unreafonable  in  this  limit ;  and  at  any  rate  it  14 
fufficient  to  warrant  us  in  letting  the  mandamus  go. 

Grose  J.  declared  himfelf  of  the  fame  opinion ;  relying  on      t  57'  3 
the  cuftom  ftated,  which  appeared  to  allow  reafonable  time  for 
the  voters  to  come  in.     And  he  obferved  that  this  was  not  like 
aA  eledioft  of  membeis  to  ferve  in  parliameatj  which  mighi 

(a)  2$tr,  I04J. 

happen 
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The  King 

ngatnft 
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Bifliopof  ' 

VTlMCHES- 
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happen  at  any  period ;  but  here  the  ele£lion  commenced  annu- 
ally on  a  certain  aay,  Eafler  Monday^  which  was  known  to  all 
the  voters,  and  therefore  they  were  lefs  open  to  be  furprifcd. 

Lawrence  J.  It  is  true  that  the  eleflors  cannot  narrow 
the  time  which  tlie  common  law  or  cuftom  would  allow  for 
making  the  eltAion ;  yet  there  being  no  in  (lance,  as  appears  by 
the  affidavits,  of  a  poll  for  the  ele£tion  of  churchwarden  in  this 
parifii  continuing  open  beyond  4  o'clock  on  the  fecond  day,  it 
is  evidence  of  its  being  part  of  the  cuftom  that  the  votes  muft 
be  given  within  that  time  :  and  here  too  notice  6t  and  reafon- 
able  in  itfelf  was  given  the  day  before  at  the  veftry  that  the 
poll  would  be  then  clofed.  The  only  doubt  which  I  feci  isj 
whether  that  notice  were  fufficiently  public. 

Lb  Blanc  J.  If  there  had  been  no  cuftom,  there  would 
have  been  a  difficulty  in  the  cafe :  but  if  there  be  a  cuftom  to 
conclude  the  poll  at  a  certain  time,  that  being  a  reafonable 
time,  the  voters  muft  tender  theii^  votes  within  it :  and  this  is 
£t  to  be  tried. 

It  was  then  agreed  that  the  validity  of  the  eledion  (hould  be 
tried  in  an  iffiie. 


tS79!l 

Soiurdayj 

The  Court 
rill  grant  a 


The  Kino  againji  Hopkins  and  Wife. 


/^ ARROW  moved  yefterday,  on  behalf  of  the  mother  of  ai^ 
^^  infant  Baftard  child,  for  a  writ  oF  habeas  corpus  dire^lcd 
babcascorpus  {^  ^ht  defendants  who  had  gotten  poflcffion  of  the  child,  to 
the  bodv^^a  '^""g  it  before  the  Court,  in  order  that  it  might  be  reftored  to 
baftard  child,  her.  The  affidavits,  which  were  very  long,  ftated  minuteljf^ 
within  the  ^11  the  circumftances  of  the  birth  of  the  child,  and  the  fubfc- 
turc**forThc  fl"^"*  events  attending  the  tracing  of  it  into  the  poflcffion  of 
purpofe  of  the  defendants  \  from  whence  it  appeared  that  the  child  was 
yeftoring  it  to  born  and  foon  after  baptized  in  November  1 803  :  that  in  Augu/l 
ofthc'mo.  '  ^^5  ^^^  defendants  obtained  poflcffion  of  it  by  ftratagem  and 
ther,  from  pretence  *,  but  foon  after  returned  it  to  the  mother ;  from  whon^ 
whofe  quiet 

pofltflion  it  was.tiken  at  one  ti^ne  by  fraud  and  afterwards  by  force :  and  this  witln 
out  prejudice  to  the  queftion  of  guardiaolhip,  which  belongs  to  the  Lord  Chancellor 
TtprcfcDttDg  the  King  in  Chancery, 
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It  was  again  taken  by  force  by  Mrs.  Hopkins  and  two  foldiers        tto6» 
in  January  iJo6.  "^•' 

Lord  Ellenborouch  C.  J.  had  fome  doubt  upon  the  open-  The  Ki  ko 
ing  of  the  cafe  whether  the  Court  could  interfere  on  behalf  of  Hof  lulws* 
the  mother  of  an  illegitimate  child,  who  had  no  legal  right  to 
the  perfoh  of  the  child ;  and  tfie  queftion  of  guardianfliip  be* 
longing  to  another  forum,  with  which  this  Court  could  not 
interfere ;  and  the  child  not  being  of  an  age  to  complain  for 
itfelf  of  any  illegal  reftraint  on  its  perfon.  He  therefore  defired 
the  matter  to  be  mentioned  again  on  this  day,  when  the  Court 
would  have  had  an  opportunity  of  looking  into  the  cafe  of  Dr. 
JHofelefs  child  {a). 

Accordingly  on  this  day,  the  matter  being  again  mentioned^       [  {So  } 
and  the  fubftance  of  the  affidavits  fully  ftated ; 

Lord  Ellenborouch  C.  J.  faid:  It  appears  that  the  mother 
of  the  child,  fo  called,  had  it  in  her  quiet  pofleflion,  under  her 
own  care  and  protection,  during  the  period  of  nurture.  That 
ihe  was  firft  divefted  of  her  pofleflion  by  (Iratagem,  and  after 
recovering  it  again  was  afterwards  difpoflisfled  of  it  by  force* 
In  fuch  a  cafe  every  thing  is  to  be  prefumed  in  her  favour. 
Without  touching  therefore  the  queftion  of  guardianfliip,  we 
think  that  this  is  a  proper  occafion  for  the  Court,  by  means  of 
this  remedial  writ,  to  reftore  the  child  to  the  fan\e  quiet  cuftody 
in  which  it  was  before  the  tranfa£tions  happened  which  are  the 
fubje£l  of  complaint ;  leaving  to  the  proper  forum  the  deciCon 
of  any  queftion  touching  the  right  of  cuftody  and  guardianlhip 
•f  this  child,  with  which  we  do  not  meddle  (^). 

Writ  granted. 

(m)  Vide  5  Eqfif  224,  n.  and  Rex  v.  Scfetf  5  Term  Hep.  278. 
(i)  Vide  De  Manneville^B  cafe,  10  Vef»jtm,  59. 
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Saitirdttf,  Gould  and  Another  i^aitUi  Holm^troH. 

lafl  in  error,  ITTPON  si  rule  niG  for  entering  an  cxoncrctur  upon  tkc  ball- 
who  were  ex-  piece,  and  to  ftay  proceedings  agamft  the  bail  in  errorg 

dTd  t '^f-  *'  appeared  that  judgment  was  figned  in  this,  the  original  ac- 
tify,  were  re-  ^^^  ^^  Trinity  term  1805  ;  and  on  the  i(^th  of  July  following 
Ueved  from  a  writ  of  error  was  brought^  when  Pin  and  Gerrard  were  pnc 
proceedings     \^  ^  \^^^i  jjj  error,  who  were  excepted  to  on  the  aoth  5  and  on 

thouirh  no  '  ^^  ^^^^  ^  notice  of  juftification  was  given  that  tbej  would  ja£» 
other  hail  had  tify  on  the  *  firft  day  of  Micbaelmai  term  laft  i  but  they  neyer  did 
been  put  in ;  juftify,  though  they  remained  on  the  bail-piece ;  and  on  the 
madctToa^*  2oth  of  January  1806  the  writ  of  error  was  nonproflcd  for 
the  coftB  up     want  of  the  bail  juftify ing. 

to  this  time.  Park  and  Bowen  fliewed  caufe  againft  the  rule,  and  contended 
havin^^  b"^  that  the  bail  were  liable,  though  they  were  at  firft  excepted  to 
induced  by  and  bad  not  juftified;  for  they  ftill  remained  upon  the  bail- 
former  cafes  piece,  and  might  have  rendered  their  principal  {a)\  and  he  had 
to  F^^^d  had  all  the  benefit  of  delaying  the  original  plaintiff's  fuit  by 
«r  -32  1  '  means  of  fuchbailputin.  Theyfaid  that  there  was  no  iaftance 
of  the  firft  excepted  Sail  being  exonerated  unlefs  other  bail  had 
been  put  in  and  juftified}  as  in  Jones  v.  Tubb{b)f  Fulke  v. 
Sifurki  (/r),  and  trailer  ?.  Green  {J). 

Sir  F.  Gibhf  in  fupport  of  the  rule,  faid  that  the  only  ne« 
ceflity  for  bail  in  error  fince  the  ftatutes  of  Car.  2.  was  to  ftay 
execution;  but  they  muft  be  fuch  bail  as  tie  Court  Jbalt  allsvf 
6f[e)  i  and  that  defcription  does  not  apply  to  bail  excepted  to 
and  not  juftifying.  The  defendants  in  error  by  exeepting  to, 
rejed  as  far  as  in  them  lies,  the  bail,  and  make  their  election 
to  fue  out  execution  on  the  original  judgment  if  the  bail  do  not 
juftify ;  which  they  might  hare  done  in  this  cafe.  And  it  is 
no  obje^lion  that  the  original  plaintiffs  were  prevented  from 
ftting  out  execution  daring  the  long  vacation  ;  for  fo  they  would 
have  boen  before  the  ftat«  16  &  17  Car.  a.  c.  8./  3. 


m^ 


{a)  Vide  Rex  v.  The  Sheriff  0/  Effex.     5  rerm  Rep.  633. 
{h)  1  ^iy.  337.  and  Sayer^  58.       (c)  i  Blac,  462.      (d)  Sayer,  308. 
[e)  Vide  3  Jae,  1.^8.  made  perpetual  by  3  Car,  i.  r.  4.7!  4.  and 
13  Car.  2.  J.  a.  e.  2.  /  9*  and  16  £2^  17  Car.  a#  c^  8.  /  3« 
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tied  up  by  the  writ  of  error.    Befidesi  it  was  according  to  the  i8o6'« 

pradice  of  the  Court  in  this  cafe  to  take  till  the  then  next  Go^ft 

term  to  fee  whether  the  bail  fliould  be  allowed  or  not,  of  which  and  Another 

no  party  can  complain.     At  any  rate  the  plaintiffs  (hould  have  ^oinfi 


rlOLM- 


withdrawn  their  exception  to  the  bail  before  they  proceeded 

STftOMi 

againft  them. 

The  Court  then  faid  that  the  party  who  takes  exception  to 
the  bail  put  in  conGders  them  as  no  bail  uhlefs  they  juftify^ 
and  therefore  not  having  juftified  they  muft  be  confidered  as 
no  bail.  But  inafmuch  as  the  bail  had  negle£led  to  apply  to 
the  Court  to  be  (truck  out  of  the  bail-piece,  by  which  the 
t)laintiff8  had  been  induced  to  commence  proceedings  againd 
them,  on  the  authority  of  the  former  cafes,  the  Court  directed 
the' bail  to  pay  the  colls  of  thofe  proceedings  up  to  this  tirne^ 
and  then  to  be  difcharged. 

Rule  difcharged* 


Wardell  againji  Gcoch.  ^"^1 

JrHtK  2 IK* 

f^ARROW  had  obtained  a  rule  calling  on  the  plaintiflF  to  The  Court 
^  fliew  caufe  why  the  defendant  fliould  not  be  difchargcd  ^jJa^ricd  w?! 
out  of  cuftody  on  filing  common  bail,  on  an  affidavit  that  (he  |naa  oo  filinir 
was  a  married  woman  at  the  time  of  the  debt  contra£ked,  commoo  baiU 

which  was  for  goods  fold  and  delivered,  and  that  the  plaintiff"  "^^^  ^*f  ^"^4 
-  .  for  goods  fold 

knew  It.  and  deUvcrcd 

Sir  r.  Gibbs^  who  now  (hewed  caufe,  fald  that  it  alfo  ap*  to  her  by  the 
peared  by  affidavit  that  the  defendant  was  living  apart  from  P^'^*J"» 
her  hufband  at  the  time,  and  had  a  feparate  maintenance  («)•  |hc  time  that 
But  (hewasamai« 

•  Lord  Ellenborough  C.  J.  faid  that  he  faw  no  objcflion  ^^^^  wronian, 

to  relieving  her  in  this  fummary  way;  the  plaintiff  having  a^ai?*!rom^^ 

dealt  with  her,  knowing  her  to  be  a  married  woman.  hufband,  with 

per  Curiam^  Rule  abfolute  (*)•  a  feparate 

maintenance. 

(a)  Vide  CoirbeH  v.  P^elmt%  ft  um.  I  TermR^^.  *C  5^3  2 

lb)  Vide  Marjball  v.  Ruttonj  8  Term  Rtp.^^g^ 
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SMurday^  Richmond  againji  Johnson,  Clerk. 

If  tbfrc  be  »  npRESPASS  for  taking  and  carrying  away  the  plaintiff's  goof<^, 

certificate  •*-    and  converting  it  to  the  defendant's  ufe.     Pifcas,    id,  not 

againit  any  guilty.     2d,  (with  leave  of  the  court)  a  juflification,  that  the 

than  da-  defendant,  asvicari  &c.  was  entitled  to  the  tithe  of  geefe.  and 

■lages,  upon  that  the  plaintiff  being  liable,  &c.  rendered,  and  the  defendant 

*^^j?r**     fi  accepted  the  goofc  as  tithe.     3d,  (with  like  leuve)  that  the 

/t.  ihcplain-  goofe  was  taken  by  the  licence  of  the  plaintiff:  oa  all  which 

tiff  (hall  not  iffuesVere  taken,  and  a  general  verdid  was  found  for  the 

have  the  coils  plaintiff,  on  the  whole,  with  3/.  damages.     And  the  Judge 

nleas  on '^  having  certified  againft  any  more  cods  than  damages  on  the 

which  all  the  fta^t.  43  EUz.  c.  6.  /  2. ;  but  not  having  certified  on  the  ftat. 

ffliieswere  ^Ann,  c,  (6.yi  5.  that  the  defendant  had  a  probable  caufe  to 

found  for  plead  the  feveral  fpecial  matters  5  a  rule  nifi  was  obtained  for 

the  judge  diredling  the  mafter  to  allow  the  plaintiff  the  cods  of  the  fpe« 

have  not  ccr*  cial  pleas  found  for  him,  upon  the  authority  of  the  ftat.  of 

Sirilif  ^"^''  "^^^^^  ^'^^^^  ^^^^  *^  ^  ytTdidi  be  found  upon  any  fuch 
r»  i6.  ^  ?.  *'''"^  ^^^  ^^^  plaintiff,  coHsJhali  be  given  at  the  difcretion  of  the 
that  tlie  de-     Courts  unlefs  the  Judge  who  tried  the  faid  iffue  (hall  ctrttfy 

fcndant  had      j^at  the  defendant  had  a  probable  caufc  to  plead  fuch  matter, 

probable  ^ ' 

caufc  to  plead  ^^* 

the  fcvcral  •  Walton  (hewed  caufe  againft  the  rule,  and  argued  that  the 

te^^"V"Tfcc-  ^^^'  ^^  ^'"^^  ^^^  "°^  meant  to  repeal  the  ftatutc  of  Elizabeth^ 
tibn 'which  and  did  not  apply  to  a  cafe  where  all  the  iffues  being  found  for 
lays  that  *«  if  jhc  pjaintiff,  he  would  have  been  entitled  to  his  cofts,  of  courfe, 
««a  verdidbc  ^^^^^^  f^^  the  certificate  granted  under  the  ftatutc  of  EUxaketb. 
*«  anyifluefor  But  that  the  ftat,  of  Jnnc  only  applied  to  cafes  where  feveral 
••thcplain-      juftifications  being  pleaded  which  would  bar  the  a£lion,  one 

**A^fic^^*  of  them  is  found  for  the  defendant,  which  would  entitle  him 
"  inaii  be 

•*  given,  &c.  to  the  cofts  of  the  caufe:  there,  unlefs  the  judge  certify  that 
•«  imlela  the  ^^^  defendant  had  probable  caufe  to  plead  the  bther  bars  which 
•*  uicd^the  °  arc  found  for  the  plaintiff,  the  latter  Ihall  be  entitled  to  de- 

«•  fatd  iffue^      du£k  the  cofts  of  thofe  unileceffary  pleadings.    And  he  referred 

•'  (hallccr- 

4*  tifv  *'  &c« 

#nly  applying  to  cafes  where  one  at  Icaft  of  the  fpecial  pleas  is  found  for  the  defend* 

»Dt,  which  would  futitle  him  to  the  general  cofU. 
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to  Hovard  v.  Che/hire  (tf),  as  in  point ;  where  it  is  faid  to  have         i8o5. 
been  refolved  at  a  meeting  of  all  the  judges,  that  if  there  be  a        ■     ■ 
certificate  upon  the  ftat.  43  ^//z.  the  plaintiff  (hall  not  have    Richmomd 
the  cofts  of  any  plea  pleaded  with  leave  of  the  Court ;  although       /^g^if^ft 
the  iflue  be  found  for  him,  and  the  judge  have  not  certified  that 
the  defendant  had  a  probable  caufe  for  pleading  the  matter  therein 
pleaded. 

Hullocif  in  fupport  of  the  rule,  denied  the  authority  of  that 
cafe,  and  that  the  reafoning  on  which  it  was  decided  was  not 
well  -  founded.  Before  the  ftatute  of  jfnne  a  defendant  could 
not  plead  more  than  one  plea  in  bar,  and  when  the  legiflature 
gave  him  the  privilege  to  plead  feveral  bars,  it  was  not 
meant  that  he  (hould  exercife  it  at  the  expence  and  to  the  op- 
preflion  of  the  plaintiff:  and  therefore  the  ftatute  dire£ls  that 
if  a  verdi^i  (hall  be  found  on  any  iflue  for  the  plaintiff,  cof^s 
fiiall  be  given,  unle/s  the  judge  certify.  It  is  true  that  thofe  C  585  J 
cofts  are  there  faid  to  be  at  the  difcretion  of  the  Court ;  but  that 
is  only  as  to  the  quantum^  and  does  not  extend  to  the  denial  of 
cofts  altogether.  And  if  this  conftruflion  hold,  as  it  is  ad- 
mitted, where  one  of  the  iffues  is  found  for  the  defendant,  a 
fortiori  it  muft  hold  where  they  arc  all  found  for  the  plainti£ 
And  he  referred  to  Jones  v.  Davies{b\  Greenhow  v.  IJley{c)9 
and  Duberley  v.  Page  (t/j,  as  having  put  a  different  conftruftion 
on  the  ftatutes  to  that  adopted  in  Hovard  v.  Chejbirey  and  as 
having  decided  that  the  Court  have  no  difcretion  under  the 
ftat.  of  yfnne  to  deny  the  cofts  of  double  pleas  found  for  the 
plaintiff,  unlefs  the  judge  certify  for  the  defendant  under  that 
ftatute.  And  he  put  the  cafe,  that  the  plaintiff  had  demurred 
to  one  of  the  fpecial  pleas,  and  afterwards  had  obtained  a  ge- 
neral verdift  for  3/.  at  the  trial,  and  the  judge  had  certified 
againft  more  cofts  than  damages  under  the  ftat.  of  Elizabeth  g 
after  which  the  plaintiff  obtained  judgment  on  the  argument 
of  the  demurrer ;  it  could  not  be  fuppofcd  that  the  certificate 
of  the  judge  at  ni(i  prius  could  bar  the  plaintiff  of  the  cofts  of 
his  demurrer.  »  •• 

The  Court  obferved,  that'  in  none  -  of  the  cafes  cited  by  the 
plaintiff's  counfel  was  there  any  certificate  granted  under  the 

(fl)  Sayerf  260.  (b)  BarneSf  14c. 

(<)  lb.  135.  (d)  2Term  Rep.  i^\. 

Vol.  VIL  H  \k  .  ftatutt 
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i8o5.  ftatute  of  Elizabetb  to  deprive  the  plaintiff  of  full  cods.  And 
■  in  order  to  try  whether  this  were  a  cafe  within  the  5  th  feftion 
Richmond  of  the  ftat  of  j//i/i^,  (and  if  it  were  not,  it  was  admitted  that 
Tohnsok;  ^^  certificate  under  the  ftat.  of  Elizabetb  would  bar  the  plain- 
tiff of  his  full  cods,  notwithftanJing  the  double  pleas  pleaded 
by  leave  of  the  Court  under  the  4th  iec.  of  the  ftat.  of  jinne,) 
L  5^^1  they  afked  whether  in  this  cafe,  where  all  the  pleas  were  found 
for  the  plaintiff,  if  the  judge  had  certified  under  the  ftatute  of 
jimte  that  the  defendant  had  probable  caufe  for  pleading  thcni> 
and  had  not  certified  againft  full  cofts  under  the  ftatute  of 
Elizabeth^  fuch  certificate  under  the  ftatute  of  Anne  could  have 
deprived  the  plaintiff  of  his  cofts  ?  To  which,  if  no  fatisfadorj 
.  anfwer  could  be  given,  (and  none  was  given)  they  thought  it  a 
material  argument  to  (hew  that  the  5  th  fe£kion  of  the  ftat.  of 
Anne  only  applied  to  a  cafe  where  one  of  the  fpecial  pleas  was 
found  for  the  defendant.  And  prefently  after  Walton  drew  the 
attention  of  the  Court  to  the  wording  of  that  fe£lion  ;  which 
was,  that  '<  if  a  verdi£l  ftiall  be  found  upon  any  tffiu  (not 
<'  iffue/)  in  the  faid  caufe  for  the  plaintiff,  cofts  fliall  be  given» 
«  &c." 

Hullock  referred  alfo  to  Dodd^.  Joddrell  {a).  Brook  v.  WiUet  {b\ 
Folium  V.  Simj^on{c)f  and  Bartlet  v.  Spooner{d),  as  further  ex- 
emplifying the  conftru£lion  put  upon  the  ftatute  of  ^fr»^, which 
be  had  contended  for. 

Lord  Ellenborough  C.  J.  We  will  look  into  the  cafes, 
and  if  any  doubt  Qiould  occur  we  will  mention  it  again.  But 
at  prefeut  I  am  inclined  to  think  that  the  plaintiff  is  deprived 
of  his  cofts  by  the  certificate  granted  under  the  ft.  43  Eliz,  It 
is  clear  that  fuch  would  be  the  effe£t  of  the  certificate,  except 
fo  far  as  it  is  controlled  by  the  5  th  fe£lion  of  the  ftat.  of  Anne, 
That  ftatute  meant  to  give  an  advantage  to  a  defendant  of 
pleading  feveral  matters ;  though  in  fo  doing  it  provided  that 
C  S^7  1  ^^^^  privilege  fliould  not  be  exercifed  vexatioufly  to  the  plain* 
tiff:  therefore  it  fays  that  if  any  Iffue  ftiall  be  found  for  the 
plaintiff,  he  ftiall  have  cofts,  &c.  unlefs,  &c.  by  which  I  an- 
dcrftand^  that  if  any  one  or  more  of  Ceveral  iffues  be  found  for 
the  plaintiff,  the  reft  being  found  for  the  defendant,  the  plain« 

(a)  2  Term  Rep.  235.  (b)  iff.  Bloc.  435. 

(0  a  Bo/,  isf  Pull.  368.  {d)  Bull.  AT.  F.  335. 

tiff 
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tiff  (hall  have  his  cofts  of  thofe  pleas  found  for  hiin,  unlefs  the        iSofi. 

judge  (hall  certify,  &c.     This  was  to  check  a  fuperfluity  of        ■  ■ 

pleading;  and  was  neccffary  to  be  introduced  wJiere  any  one    Ricmmono 

bar  was  found  for  the  defendant,  which  would  give  him  the     i^^^jg^j 

general  cofts  of  the  caufe,  except  for  this  provifion :  but  where 

all  the  ifiiies  were  found  for  the  plaintiff,  he  did  not  want  any 

new  provifion  to  give  him  the  cofts  of  the  pleadings.     And  this 

fhews  that  the  ftatute  of  Anne  was  not  meant  to  apply  to  fuch 

a  cafe.     Where  indeed  the  cafe  is  within  the  5  th  fe£tion  of 

that  ftatute,  as  if  upon  a  demurrer  joined  the  matter  be  judged 

infufficient,  the  cofts  are  in  the  difcretion  of  the  Court  only  as 

to  the  quantum ;  that  is,  to  be .  taxed  by  the  proper  officer  as 

in  other  cafes ;  or  if  a  verdiA  be  found  upon  any  iffue  for  the 

plaintiff,  &c.  which  is  to  be  underftood  in  the  fenfe  I  have  be* 

fore  mentioned :  <<  unlefs  the  judge  who  tried  the  /aid  ijfut 

Ihall  certiir jT,"  &c. ;  and  in  that  cafe  the  defendant  (hall  be 

exempted  from  the  cofts  of  thofe  iffues  found  for  the  plaintifi> 

which  he  would  otherwife  have  been  obliged  to  pay.     But  here 

the  certificate  under  the  ftatute  of  Elizabeth  has  taken  away 

from  the  plaintiff  all  the  cofts  as  to  all  the  iffues  to  which  he 

would,  have  been  entitled  without  the  aid  of  the  5th  fedion  of 

the  ftatute  of  Anne, 

The  other  judges  expreffed  their  decided  opinions  that  the 
5th  feGion  of  the  ftatute  of  Anne  had  no  reference  to  this  cafe 
where  all  the  iffues  were  found  for  the  plaintiff,  and  Lawrence]  C  588  1 
added,  that  the  queftion  ought  not  to  be  difturbed  after  having 
been  decided  by  the  opinion  of  all  the  judges,  as  reported  in  the 
cafe  in  Sayer* 

Rule  difcharged. 
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i8otf« 


lAonday^        The  KiNG  againft  The  lahabitants  of  the  .Weft  Riding 
^"^  '3^-  of  the  County  of  York. 


AT  the  fummer  affizes  at  Tork  in  1803,  *'^**  indifJincntj 
^  found  at  the  former  affizes,  was  tried j  for  a  nufance  in 


By  the  com- 
mon law  de- 
fined by  the  "°*  repairing  a  certain  highway;  upon  which  a  fpecial  vcfdift 
flat.  22  H,  8.  was  found,  which  was  removed  by  certiorari  Before  judgment 
c.  5.  and  fub-  \^x.O  this  court. 

xvhcrTthc  in-  '^^^  indiftment  ftated  that  from  time  immemorial  there  was 
habitants  of  a  and  yet  is  a  common  and  ancient  king's  highway,  leading  from 
county  are       the  market-town  of  Hudclersfield  in  the  Weft  Riding  of  the 

'^'  5  °j.    ^     county  of  2^<?ri^  towards  and  unto  the  market-town  of  Man* 
repair  ot  a  '^  ^  ^  . 

publicbrldge,  chefier  in  the  county  palatine  of  Lancajiery  in,  through,  and 
they  arc  liable  over  the  townfliip  of  ^t\cl  in  the  Weft  Riding,  &c.  ufed  for 
to  the^ex^tMt  ^  ^^  ^\^%^  fubjefls  of  the  king  for  themfelves  and  with  car- 
of3cofeetof  riages,  &c.  to  pafs,  &c.  And  that  a  certain  part  of  the  faid 
the  highway  highway,  at  the  faid  townfliip  of  Slutck  in  the  Weft  Riding,  &c. 
^f  ^^\  M  •  ^^  ^'^^^  ^  certain  part  thereof  lying  next  adjoining  the  weft  end  of 
and  if  in-  ^  certain  public  bridge  there,  called  Tamewaier  Bridge^  and  tuitbin 
didcd  for  the  the  diftance  of  j^oo  feet  thereof  beginning  at  the  weft  end  of  the 
nonrepair  f^j^i  pufjiJ^  bridge,  and  extending  from  thence  weftwards,  con- 
can  only  cx(J-  taming  in  length  45  feet  and  in  breadth  feven  yards,  and  a  ccr- 
iJciaLe  them-  tain  other  part  thereof  lying  next  adjoining  to  the  eaji  end  of  the 
fclves  by  faid  bridge y  and  within  the  difiance  of '^00  feet  thereof  beginning 
\'^\\  "that^^  -at  the  *  eaft  end  of  the  faid  bridge,  and  extending  from  thence 
fomc  other  is  eaftwards,  containing  in  length  J50  f;:et,  and  in  breadth  fevcn 
bound  by  yards,  on  the  2d  of  March  42  Geo.  3.  &c.,  at  the  faid  town- 

preicription      ^-    ^j  ^uicL  &c.  was  and  yet  is  very  ruinous  and  in  decay 

or  tenure  to      -    *^        ^  .      «  r     1         /     r  i  •  r^      r  t     »  • 

repair  the         ^^^  want  of  repair,  &c. ;  10  that  the  lubjetts  of  the  king  cannot 

fame,  fafely  pafs  ;  to  the  common  nufance,  &c.  againft  the  peace,  &c. 

L  5^9  ]  and  againft  the  form  of  the  Jiaiutes.  And  that  the  inhabitants  of 
the  IVeJl  Riding  of  the  county  5/"  York  the  faid  common  highway, 
fo  as  aforefaid  being  in  decay,  of  right  ought  to  repair  andawend^ 
when  and  fo  often  as  it  (hall  be  ncceflary.  To  this  the  inhabi- 
tants of  the  Weft  Riding  pleaded  not  guilty ;  and  upon  the 
trial  by  a  jury  of  the  neighbourhood  of  the  town  of  Leeds^ 
bemg  next  adjoining  to  the  Weft  Riding  returned  by  the 
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fherifF,  according  tea  fpccial  writ  dircdlcd  to  him  for  thb  pur-        i8c6. 
pofc,  a  fpecial  verdidi  was  found,  dating  in  fubftancc  :  — 

That  from  time  immemorial  there  haa  been  and  yet  is  a  com-  ^"^  -a^ 
mon  public  highway  for  carriages,  &c.  fiom  Huddersfield  to  »pjf^.  \ff^^ 
Manchejlevy  leading  thipough  the  townfhip  of  ^ncl  in  the  Weft  Riding  of 
Riding  of  Torhjhiret  and  acrofs  the  river  Tame  there  flowing:  York. 
and  that  from  lime  immemorial  until  within  time  of  living 
memory  there  was  no  bridge  acrofs  the  river  Tame  at  ^ici, 
except  a  foot  bridge,  and  all  perfons  having  occafion  to  crofs 
the  river  there  with  cattle  and  carriages  went  acrofs  a  ford  in 
the  river;  the  foot  bridge  being  a  little  higher  up  the  river  than 
the  ford.  That  before  the  year  1756  a  ftone  bridge  for  car* 
riages,  &c.  called  Tamewater  Bridge^  was  ere£led  by  voluntary 
fubfcriptions  at  ^ick,  five  or  fix  yards  higher  up  the  river  than 
the  ford  j  which  ftone  bridge  was  in  that  year  fwept  away  by  a 
flood,  when  the  bridge  was  rebuilt  with  ftone  by  voluntary 
fubfcriptions,  and  made  a  little  longer  than  the  former  bridge,  r  ^qq  ^ 
and  erefied  at  the  ends  of  the  faid  highway  next  the  river ; 
which  continued  until  Augujt  1 799,  when  it  was  again  fwept 
away  by  a  flood ;  and  thereupon  the  fame  was  again  rebuilt 
with  ftone  by  and  at  the  expence  of  the  inhabitants  of  the  Weft 
Riding,  and  was  finifhed  on  the  2d  of  March  42  Geo*  3.  the 
day  mentioned  in  the  indi£lm^nt,  and  ftill  continues  there. 
And  that  thefe  feveral  ftone  bridges  have  been  publicly  ufed^ 
and  have  been  and  are  of  great  public  ufe  and  benefit ;  and  that 
the  prefent  bridge  has  been  maintained  and  repaired,  and  is 
maintainable  and  repairable  by  the  inhabitants  of  the  Weft 
Riding.  That  the  prefent  ftone  bridge  was  made  by  the  inha- 
bitants of  the  Weft  Riding  larger  and  wider  than  either  of  the 
preceding  bridges  \  and  that  the  parts  of  the  highway  next  ad- 
joining to  the  eaft  and  weft  ends  refpeftively  of  the  prefent 
bridge^  (being  the  parts  of  the  highway  during  the  time  that 
the  fame  was  fo  out  of  repair  as  in  the  indi£lment  mentioned) 
were  made  higher  in  order  to  come  up  to  the  faid  bridge,  and 
wider  than  they  were  before.  That  the  townfliip  of  ^ick  lies 
in  the  parifli  of  Saddlewortb  in  the  faid  Riding,  .which  parifh 
has  been  immemorially  divided  into  four  diftriQs  called  Mears^ 
in  one  of  which  mears,  called  Shaw  Mear,  the  highway  ia 
^ick  next  adjoining  the  weft  end  of  the  bridge  lies;  and  ia 
another  of  which  mearsj  called  Lords  Mear,  the  highway  in 
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i8o6,        ^ici  next  adjoining  the  caft  end  of  the  bridge  lies  :  and  that 

the  inhabitants  of  thcfe  rcf^cftivc  mears  have  rcfpcftively  rc- 

^    '^a^     paired  and  maintained  from  time  immemorial  the  faid  refpe£Uvc 

The  Weft     parts  of  the  highway  adjoining  the  eaft  and  weft  ends  of  the 

Riding  of     ford  before  the  building  of  the  firft  mentioned  carriage  bridge> 

York.        ^^^  ^^^  ^^^^  adjoining  to  the  refpedive  ends  of  the  prefent 

L  59^  J      bridge  when  the  fame  has  been  out  of  repair  ;  and  that  the  parts 
of  the  highway  indifted,  were  out  of  repair,  &c.     But  wbe- 
t    ther,  &c. 

Holroyd  for  the  profecution.  The  Riding  being  liable  to  the 
repair  of  the  bridge  is  in  confequence  liable  to  the  repair  of 
3po  feet  of  the  highway  adjoining  each  end  of  it.  And  no 
queftion  can  arife  as  to  any  fpecial  liability  of  the  refpediive 
mears,  becaufe  the  general  iflue  only  is  pleaded;  and  any 
queftion  of  that  fort  can  only  be  raifed  by  a  fpecial  plea.  The 
flat.  22  ^.  8.  r.  5.  for  repair  of  bridges  and  highways  is  framed 
upon  the  prefumption  that  the  inhabitants  of  the  county  wer^ 
at  common  law  bound  to  repair  the  bridges  within  the  fame, 
where  no  other  perfons  were  fpecially  chargeable  for  fuch  re- 
pairs; for  the  ftatute  does  not  create  the  charge,  but  only  di- 
reAs  the  manner  in  which  it  (hall  be  impofed.  The  fame  ob- 
f(?rvation  applies  to  the  300  feet  of  highway  at  each  end  of  the 
bridge.  It  direfls  (/  9.)  that  fuch  portion  of  the  highway  (hall 
be  amended  as  often  as  need  (hall  require,  without  faying  by 
whom ;  and  it  direQs  the  juftices  of  the  peace  to  inquire,  hear, 
and  determine  in  their  feflions  refpeding  the  repairing  of  the 
fame,  <<  in  as  large  and  ample  manner  as  they  might  do  to  and 
for  the  making  and  repairing  of  bridges  by  virtue  of  that  2&J* 
Now  the  power  given  them  is  to  tax  the  inhabitants  of  the 
cpuilty,  which  would  be  abfurd  and  unjiift,  if  they  were  not 
the  perfons  bound  to  the  repair  of  the  highways  at  the  ends  of 
the  bridge.  The  ftatute,  therefore,  being  only  declaratory  of 
the  common  law,  the  particular  and  fummary  remedy  therein 
prefcribed  need  not  be  purfued  \  but  an  indifbment  lies  ac  com- 

(59^  3  sqaoQ  1^^  ^^^  ^^^  nufance.  Lord  Cohe[a)^  in  his  comment  on 
this  ftatute,  not  only  confiders  that  the  county  is  at  common 
law  liable  to  the  repair  of  bridges  (^),  but  alfo  of  the  300  feet 

{a)  2/fl/7.7oo,  I,  5. 

\b)  And  vide  Rgx  v.  Weft  Riding  of  Tori,  2  Eaft,  j^^S. 
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of  highway  adjoining  the  ends  thereof;  one  of  them,  as  he        i8o5. 
fays,  depending  upon  the  other.     So  in  13  Rep.  33.  after  fay-        -e^-.. 
ing  that  of  common  right  all  the  county  (hall  be  charged  to  the    The  KiNa 
reparation  of  a  bridge,  becaufe  it  is  a  common  eaftment  for     rJ^^w  n. 
the  whok  county,  and  that  the  ftat.  22  H.  8.  c.  5.  was  but  an      Riding  of 
affirmance  of  the  common  law;  Lord  Coke  adds,  ^^  So  it  is  of       York. 
a  highway  of  common  right ;  all  the  county  ought  to  repair  it, 
becaufe  that  the  county  have  their  eafc  and  paflagc  by  it ;  which 
ftands  with  the  reafon  of  the  cafe  of  the  bridge :"  which  fhews 
that  he  was  fpeaking  of  the  highways  at  the  ends  of  bridges. 
The  reafon  is  obvious,  that  where  there  is  a  bridge,  it  neceflar 
lily  brings  a  greater  concourfe  of  perfons  from  the  neighbour- 
ing country  to  that  fpot,  in  order  to  pafs  the  river  with  more 
convenience  ;  and  the  repair  of  the  highways  at  the  endsof  thq 
the  bridge  is  no  more  than  a  compenfation  to  the  pariih  where* 
in  the  bridge  ftands  for  the  increafed  ufe  and  expence  of  its 
roads.     Dalton  {a)  and  Crompton{b)  are  alfo  of  the  fame  opinion* 
Thefe  refer  to  43  ^Jfize,  pL  37.  (r) :  where  it  was  prefented  in 
J5.  R.  that  the  abbot  of  Combe  ought  to  repair  Chejlerford  bridge, 
in  the  county  of  Leicejler ;  to  which  he  alleged  a  prior  record 
in  the  fame  Court,  by  which  he  was  charged  with  the  repair 
of  the  fame  bridge ;  to  which  he  pleaded  that  he  was  only      [  593  J 
bound  to  repair  two  arches  of  it :  and  the  iflue  being  joined 
thereon,  the  jury  found  quod  Abbas  de  C.  non  tenetur  reparare 
nifi  duas  arches  pontis  de  C.  et  pontem  ultra  curfum  aqux,  et 
non  fines  ejufdem  ponth.     To  which  Knivet  J,  faid,  we  mud  in- 
tend that  you  are  bound  to  repair  the  bridge,  and  the  highway 
adjoining  to  each  end  of  it,  although  the  foil  be  in  another ;  be« 
caufe  the  eafement  fliall  be  preferved  to  the  people,  &c.  And  39 
it  is  not  found  by  the  record  who  ought  to  repair  the  remainder 
of  the  bridge,  without  which  the  repair  of  the  two  arches  will 
be  of  no  ufe,  you  cannot  go  acquitted,  but  mufl:  anfwer  over* 
This  mud  have  proceeded  upon  the  fame  principle  as  where  the 
owners  of  a  certain  ellate  are  bound  to  the  repair  of  a  bridge  or 
road,  it  is  fufficient  to  indi£l  any  one  who  is  in  the  pofleflion 

{a)  e.  16.  [V)  186.  ^• 

{c)  This  IS  dated  in  Bro.  tit.  Prefentments  in  Courts ^  2z  Be  29.  but 
more  fully  in  Fitz.  Crompt.  Jujl,  186.  and  vide  Fit%»  Nat.  Bnv.  I27« 
irrit  di  Reparatiom  Facicnda, 
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iBo6.        of  part  of  the  eftate,  and  he  mud  get  his  contribution  from 

— -        the  reft.     So  the  fubfequent  (latuces  of  the  i  Ann.  ft.  I.  ^.  i8. 

The  KiKO    /  3.  5.  &  13.  and  the   12  Gro.  7.  c.  29.  which  are  IcgiflatiYC 

Thc^Wcft     cxpofitions  of  the  ftat.   of  /f.  8.  afltime  the  liability  of  the 

Riding  of     county  to  repair  as  well  the  highways  at  the  ends  of  bridges,  as 

York.        the  bridges  themfelvcs. 

Lambe  contra.     Admitting  that  decided  cafes  (fl)  have  eftab- 
lifhed  the  liability  of  the  county  to  repair  public  bridges  at 
common  law  ;  yet  fuch  liability  has  never  been  extended  to  the 
highways  at  the  ends  of  bridges :  nor  does  it  attach  in  any  cafe 
where  any  other  perfons  are  found  to  be  liable  for  the  repairs, 
as  the  mears  nre  in  this  cafe.     At  common  law  the  pari/b,  and 
not  the  county,  is  bound  to  repair  public  highways  within  it ; 
and  therefore  the  county  was  not  bound  to  plead  fpeciallys 
C  594  1      but  it  lay  rather  on  the  profecutor  to  (hew  fuch  fpecial  matter 
in  the  indictment  as  would  charge  the  county,  againft  common 
right,  with  the  repair  of  the  highways  in  queftion ;  as  by  rea- 
fon  of  the  ftatute  of  H^.  8.  and  the  appointment  of  the  juftices 
in  purfuance  of  the  diredions  of  that  z€t.     [It  was  obferred 
that  the  indidlment  charged  the  non-repair  to  be  agaitifiibe 
firm  ofihejtatutes.1   The  ftatute  only  gives  the  juftices  a  power 
to  inquire,  hear,  and  determine  who  are  liable  to  the  repair  of 
bridges  and  highways,  and  to  make  fuch  procefs  upon  every 
prefentment  before  them  againft  fuch  as  ought  to  be  charged 
for  the  repair,  "  as  it  (hall  fccm  hy  their  difcretions  to  be  necef- 
fary  and  convenient  for  the  fpecdy  amendment  thereof-**     To 
avoid  all  difHculty  as  to  the  txzOi  limit  where  the  bridge  ended 
and  the  common  highway  began,  the  juftices  had  power  given 
.    ,  them  to  exercife  their  difcretion  within  300  feet  how  far  the 
county  (where  no  other  was  found  fp'Cial'y  liable  to  the  repair) 
ihould  repair  it ;  and  to  that  extent  they  are  required  to  tax 
the  inhabitants  of  the  county.     Then  that  method  ought  to 
have  been  purfued  which  the  ftatute  points  out,  and  not  the 
remedy  by  indidlment,  which  is  not  given.     The  3d  fe£^toa 
which  cxprefsly  creates  the  duty  of  the  county  to  repair  decayed 
bridges,  where,  according  to  the  ad  fe£lion,  it  is  not  known 
who  elfe  are  liable,  is  (ilenc  as  to  the  repair  of  the  highways  at 

{a)  They  arc  all  collcacd  in  Rexy,  The  Maiiktnti  of  tht  Wifi 
ItiJiti^  0/  Tori/hire,  1  Eafl,  342. 

the 
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the  ends;  and  therefore  no  indiftment  lies  in  this  cafe  upon        1806. 
that  general  claufe.     And  if  this  could  be  maintained  it  would         ,,-1 
take  away  the  difcretion  which  the  a£k  meant  to  vcft  in  the  juf-    The  Kino 
tices.     [Lord  Ellenhorough  C.  J.  The  difcretion  given  is  rather      r^?^^  a 
as  to  how  much  of  the  300  feet  is  neceflary  to  be  repaired.]      Ridincr  of 
The  difcretion  is  as  to  the  apjJortioning  how  much  of  the  .300        Yori^. 
feet  (hould  be  repaired  by  the  county,  and  how  much  by  the 
parifh,  where,  as  is  faid  in  2  Itifi,  705.  no  others  are  found  lia- 
ble to  repair  the  whole.     The  application  (hould  have  been  for 
a  mandamus  to  the  judices  to  apportion  the  rcfpe£live  parts* 
And  this  is  analogous  to  other  cafes,  as  where  highways  are 
found  to  be  narrow,  a  difcretionary  power  is  given  by  the  gene- 
ral highway  adt  to  the  magiftrates  on  application  in  certain  cafes 
and  within  certain  limits  to  widen  them  ;  but  no  indiflment 
lies  againft  the  parifli  for  not  widening  them.     Neither  can 
any  inflance  be  found  of  an  indictment  againft  a  county  for 
the  non-repair  of  the  highways  at  the  ends  of  bridges.     Th^ 
cafe  in  43  JJpze^  pi-  37.  is  merely  the  opinion  of  a  fingle  judge, 
and  the  refult  of  it  is  not  intelligible.     The  abbot,  in  anfwer 
to  a  prcfentment  for  the  non-repair  of  a  bridge,  (hewed  by  the 
finding  of  a  jury  on  a  former  prcfentment,  that  he  was  only 
liable  to  repair  two  arches  of  the  bridge  ;  and  yet  he  is  not  ac- 
quitted, becaufe  he  did  not  repair  the  highways  at  the  end  of 
the  bridge,  or  (hew  who  elfe  was  liable.     [Lord  Ellenhorough 
C.  J.     The  cafe  (hews  the  general  opinion  then  entertained 
that  the  highways  at  the  ends  of  bridges  were  con(idered  as 
excrefcences  of  the  bridges  themfelves,  and  that  the  liability  to 
repair  the  one  followed  the  other.]    The  ftatutes  oi  Anne  and 
Geo,  ^,  do  not  carry  the  matter  further  than  the  prior  (latutc  of 
Jien.  8, 

Hslroyd  in  reply.  The  argument  of  the  defendants  is  founded 
upon  the  aiTumption  that  the  county  is  not  liable  at  common 
law  to  the  repair  of  the  highways  adjoining  the  ends  of  bridges, 
which  is  contradifted  by  the  authorities  cited.  The  ftatute  of 
Hen.  8.  merely  (ixed  the  limit  of  the  liability  at  300  feet  from 
riic  ends  of  the  bridge,  which  before  might  have  been  doubtful 
at  common  law,  or  have  depended  upon  the  particular  circum^  [  596  ] 
fiances  of  each  cafe*  But  the  ftatute  itfelf  afliimes  the  prior 
liability,  and  merely  direds  how  the  county  (hall  be  aflefled. 

Thea  )l  the  county  be  prima  facie  liable  at  common  law^  it  caa 

only 
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i8o5.        only  get  rid  of  the  indiSment  by  (hewing  fpecially  fome  other 
■  pcrfon  bound  by  tenure  or  prefcription  to  fuftain  the  charge. 

The  King     r^x  v.  The  City  of  Norwich,   i  Stra.  i8o.  182. 

T^c  Weft         Lord  Ellenborough  C.  J.     As  this  cafe  comes  before  us 

Riding  of  upon  a  fpccial  vcrdift,  and  will  probably  be  canicd  further,  W(B 
York.  will  confidcr  it  together  9  though  I  have  no  doubt  at  prefent 
upon  the  fubjeft.  I  confider  it  as  having  been  laid  down  long 
iago  by  Lord  Coke,  that  the  300  feet  of  highway  at  the  ends  of 
the  bridge  are  to  be  taken  as  part  of  the  bridge  itfelf ;  being  in 
the  nature  of  the  thing  intimately  connected  with  it,  and  the 
exa£t  limits  difficult  in  fome  cafes  to  be  afcertained  from  the 
continuation  of  arches  beyond  the  fides  of  the  river.  The  ftat. 
of  Hen.  8.  meant  to  define  the  limit  which  perhaps  was  uncer« 
tain  at  common  law ;  but  the  ftatute  ftill  proceeds  upon  the 
aflumption  that  there  exifted  a  common  law  liability  for  the 
county  to  repair  th^  highways  at  the  ends  of  the  bridge  as  well 
as  the  bridge  itfelf,  as  appendages  to  it.  All  the  authorities 
cited  go  to  (hew  that ;  and  fo  do  the  requifitions  of  the  fubfe- 
quent  ftatules  of  jinne  and  Geo.  2-  The  only  queftion  is. 
Whether,  as  up  to  the  time  of  the  indidlment  for  the  non« 
repair  of  this  newly  ere£led  bridge  in  the  place  of  the  former 
bridge,  the  mears  had  been  in  the  habit  of  repairing  the  high- 
ways at  the  ends  of  the  bridge,  that  makes  any  difference  ?  Bat 
it  feems  to  me  that  the  new  bridge,  having  been  once  adopted 

r  597  1  as  a  public  bridge,  muft  be  taken  to  be  fo  with  all  its  confc* 
quences  and  appendages.  And  even  if  that  were  otherwife> 
it  may  be  proper  to  confider  whether  the  fpecial  matter  found 
by  the  jury  ihould  not  have  been  pleaded. 

Cur*  adv.  Tult, 
His  Lordfliip  now  delivered  the  unanimous  opinion  of  the 
Court.     After  dating  the  indidiment  and  fpecial  verdi£l-«- 

The  Cngle  queftion  arifing  on  this  fpecial  verdif^  is,  Whether 
the  highway,  adjoining  a  common  public  bridge,  at  each  end 
thereof,  to  the  extent  of  300  feet  from  the  bridge,  is  of  common 
right  to  be  repaired  by  the  inhabitants  of  the  County  or  Riding 
in  which  fuch  bridge  ftands?  Or,  in  other  words.  Whether,  a 
different  rule  of  law  prevails  with  refpe£l  to  the  300  feet  of  the 
highway  at  each  end  of  a  public  bridge  from  that  which  prevails 
with  rcfpe£l  to  the  bridge  itfelf  ?  for  it  feems  to  be  admitted 
iu  argument  on  the  part  of  the  defendantSj  that  this  Tamewater 

Bridgi 
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Bridge  is  of  common  right  to  be  repaired  by  all  the  inhabitants        x8o6. 

of  the  Weft  Riding ;  and  that  if  the  highway  ^t  each  end  of  it,        

to  the  length  of  300  feet,  be  by  the  common  law  fubjcft  to  the    ^^^  -^^ 
fame  rule,  as  to  repairs,  as  the  bridge  itfelf,  that,  notwithftanding     rp^^  yircft 
the  fafts  found  by  this  fpccial  verdift,  inafmuch  as  the  defend-     Riding  of 
ants  have  pleaded  only  Not  guilty^  and  not  (hewn  by  pica  that  any        ♦  o*^» 
other  perfons  are  bound  by  tenure  or  prefcription  to  repair  it, 
the  common  law  liability  of  the  defendants  muft  remain.  After 
the  cafe  of  The  King  againft  The  Inhabitants  of  the  Wejl  Riding 
of  JTorl/birej  5  Burr,  2594.  refpeding  the  bridge  over  Glujhurne 
Beck,  it  could  not  be  argued  that  this  bridge,  though  built  ori- 
ginally by  fubfcription  in  lieu  of  a  foot  bridge,  having  become 
of  public  ufe  and  benefit,  was  not  chargeable  on  the  Riding  at       C  59'  1 
large.     But  it  has  been  endeavoured  to  feparate  the  highway  at 
each  end  of  the  bridge  from  the  bridge  itfelf,  and  to  fubjeft  it 
to  a  different  rule  of  law.    This  we  think  cannot  be  done.   The 
highway  within  the  limits  of  300  feet  at  each  end  is  dependent 
on  the  bridge  as  to  its  form  and  dimenCons ;  its  level  muft  be 
varied  as  the  bridge  is  made  higher  or  lower,  fo  as  to  make  the 
afcent  or  defcent  more  gradual :  and  we  fee  no  reafon  to  con- 
ftrue  the  ftat.  22  Hen.  S.  as  declaratory  of  the  common  law 
with  refpefl  to  bridges,  and  introduftory  of  a  new  rule  of  law 
with  refpe£t  to  the  highways  at  each  end  of  them.     The  ftat. 
I  jinn,  ftat.  i.  r.  18.  made  for  explaining  and  altering  the  ftat. 
22  ff.  8.  favours  this  conftruflion  :  all  its  claufes  and  provifions 
coupling  the  bridge  with  the  highway,  and  confidering  thei^ 
as  bound  by  the  fame  rule  of  law  with  refpe£l  to  the  repairs  of 
thenif     So  the  law  was  \inder(lood  by  the  Judges  in  the  time  of 
JEd.  3.,  as  appears  by  the  cafe  cited  by  Mr.  Holroyd  from  the 
Tear  Booh,  43  AJftze^  pL  37.  and  referred  to  in  Bro.  Ah.  pU  22. 
Prefentments  in  Court.     The  cafe  is  this — ^It  was  prefented  ia 
the  King's  Bench  before  Knivet  and  Ing,  that  the  abbot  of 
Combe  ought  to  repair  the  bridge  of  Cheflerford,  in  the  county 
of  Leice/ter:  upon  which  a  diftrefs  was  awarded  againft  the 
abbot }  who  now  came  and  alleged  a  record  in  the  fame  Court 
of  King's  Bench,  that  how  he  was  heretofore  before  Chebre  im- 
peached for  the  fame  bridge ;  when  he  came  and  pleaded  that 
he  was  not  bound  to  repair,  except  two  arches  of  the  fame 
bridge ;  upon  which  iflue  was  joined ;  and  the  inqueft  *  came 
and  found  for  the  abbot*    Judgment  if  he  ihould  be  now 

chaurged. 


598  CASES  iM  TRINITY  TERM 

1806.        charged.    And  the  record  was  read,  which  was, ««  Whereupon 
"  the  jury,  &c.  who  fay  upon  their  oaths  that  the  abbot  of  C.  is 

y  **  "^^  *  bound  to  repair,  except  two  arches  of  the  bridge  of  71  and 
The  Weft  ^^^  bridge  ultra  curfum  aquz|  and  not  the  ends  of  the  bridge." 
Siding  of  Knivet.  We  intend  that  you  are  bound  to  repair  the  bridge, 
^  York.  j^j  ^^  highway  adjoining  the  one  end  of  it  and  the  other,  al- 
.  L  599  J  though  the  foil  may  be  in  another  5  fo  that  the  eafement  fliall. 
be  Caved  to  the  public.  And  you  are  bound  to  make  the  bridge 
of  fufficient  height  and  ftrength  for  the  courfe  of  the  water. 
And  although  by  the  accretion  of  water  the  ends  (hall  be  re- 
jnoved,  yet  you  are  bound  to  purfue  the  courfe  of  the  water, 
and  to  repair  the  highway,  without  leave  of  him  to  whom  the 
land  belongeth.  And  inafmuch  as  in  this  cafe  it  is  not  found 
nor  limited  in  the  record  who  ought  to  repair  the  remainder  of 
the  bridge,  and  without  doing  fo  it  will  be  of  no  value ;  although 
it  (hottld  be  found  that  the  arches  are  fufficiently  made,  yet  this 
fhall  not  difcharge  you :  therefore  fee  whether  you  can  fay  any 
thing  elfe.  From  this  cafe  it  is  clear  that  in  thofe  days  the 
charge  of  repairing  j  the  highways  at  the  ends  of  a  bridge  was 
confidered  as  belonging  prima  facie  to  the  party  charged  with 
the  repair  of  the  bridge  itfelf.  And  the  ftatute  of  /f.  8.  may  be 
conGdered  as  having  fpecified  the  diftance  of  300  feet  from  the 
ends  of  the  bridges,  for  the  purpofe  of  reducing  to  more  con«* 
venient  certainty  what  fliould  in  all  cafes  thereafter  be  confi- 
dered as  the  extent  and  limit  of  this  charge  upon  the  county. 
We  are  therefore  of  opinion,  that  upon  the  fads  dated  on  this 
record^  judgment  muft  pafs  for  the  crown. 

Judgment  for  the  Crown, 
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The  Kino  againji  The  Bi(hop  of  Oxford.  j^^""^ 

rpHE  former  writ  (a)  having  been  quaflied  for  mfufficicncy,  A  chapel  m 

a  new  rule  was  obtained,  calling  upon  the  biihop  to  (hew  the  townfhip 

caufe  why  a  writ  of  mandamus  (hould  not  iflue,  commanding  ^      '  ,^  ^^' 

him  to  licenfc  the  Rev.  I/aac  Knipe^  clerk,  to  officiate  as  chap-  1^28  by  a 

lain  or  curate  of  the  church  or  chapel  of  Piddingtorii  in  the  parifh  dccdexccutcdt 

of  Ambrofden,  in  the  county  and  diocefe  of  Oxford.  ^^  ^^^  ^^^ 

^,      •(-,..     ^  r.         irt'^ii-  •        impropriator 

The  affidavits  m  fupport  of  the  rule  ftated,  that  from  time  ofthcrcftory 

immemorial  there  was  a  church  or  chapel  in  the  townfhip  of  the  then  vi« 

Piddsnjrton.  in  which  divine  fervice  and  other  ecclefiaftical  duties  ^^[*^.     ^^  ^ 
,.  -Ill  r         ji_  t.i«  .•      inhabitants  of 

have  immemorially  been  performed  by  a  chaplain  or  curate  in  ^^^  townfhip 

prieft's  orders,  nominated  and  appointed  by  the  inhabitants  of  and  confirm- 

the  townfhip,  or  the  major  part  of  them;  which  right  either  «dbythcdio- 

cclan  *  whcrC" 
originated  or  was  confirmed  by  a  deed  of  1428,  between  the  ^     in  con- 
then  impropriator  of  the  re£lory  of  Ambrofden^  the  then  vicar  fideration  of 

a  yearly  pay- 
ment to  the  vicar,  it  was  provided  that  the  curate  of  the  chapel  fhould  receive  all  the 
tithes  due  to  the  vicar  from  the  fald  inhabitants,  and  (hould  be  appointed  by  them  t 
under  which  deed  they  continued  to  exerciTe  the  power  of  appointment  and  pre* 
fentation.  In  1797  ^^  ^^  paffed  for  incloHng  open  lands  in  the  townfhip,  in  which 
it  is  recited,  as  if  a  matter  of  doi^bt,  whether  the  curate  were  entitled  to  the  fmall 
tithes,  or  to  a  modus  in  lieu  of  tithes ;  the  decifion  of  which  is  left  untouched  by 
the  afl.  In  1801^  upon  a  vacancy,  the  inhabitants  appoint  and  prefent  a  curate^ 
upon  an  agreement  fi^ncd  by  him  and  the  principal  inhabitants,  wherein  they  ftate 
that  he  is  appointed  to  the  curacy,  &c.  and  to  the  nibney  payment  of  ^o\,  8s.  2d.  ah* 
nuaHy^  payable  out  of  the  lands  and  hereditaments  in  P.  in  right  of  the  faid  curacy,  to- 
gether with  furplice  fees,  and  all  other  profits^  privileges^  and  appurtenances  to  the  fama 
belongings  and  of  right  payable  That  the  inhabitants  confidenng  that  fum  not  luffi« 
cicnt  for  the  proper  fupj-ort  of  the  curate  had  voluntarily  agreed  with  him  to  pay  a 
further  annual  fum  of  29/.  1  is  iod,\  with  ^provifo  that  it  "  fhall  not  in  any  refpeft 
alter  the  money-payment  of  40/.  8/.  idp  therewith  the  faid  lands  are  and  have  been 
TIM  R  IMM  E  MORI  /^  L  charged  in  right  of  the  faid  church,**  Held  that  this  agreement, 
entered  into  for  the  purpofe  of  re  (training  the  then  curate  from  alTerting  his  claim  to 
the  fmall  tithes'by  due  courfe  of  law,  and  furnifhing  evidence  againft  his  fucccffors, 
was  flmoniacal,  and  the  prefentation  made  thereon  void.  And  the  right  of  pre* 
fentation  having  thereupon  devolved  on  the  crown  by  flat.  31  Fliz.  c.  6,/,^.  whofc 
prefentce  had  been  licenfed  by  the  ordinary,  a  mandamus  to  the  ordinary  to  licenfe 
another  curate  fubfequently  appointed  and  prefented  by  the  inhabitants,  who  had 
given  notice  of  having  withdrawn  their  former  nomination  and  prefentment  and  can* 
celled  the  agreement,  was  denied ;  and  the  rule  was  difchargcd  with  foils* 

{a)  Vide  antey  345.  S.  C,  upon  another  point. 

of 
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iSotf.        of  the  parifli,  and  the  inhabitants  oi  Piddington^  confirmed  hj 

•  "  '*  the  decretal  order  pf  the  then  diocefan.     By  that  deed  it  was 

TK    K  provided,  that  the  curate  fliould  wholly  receive  all  the  tithes, 

again/i        '^^^  ^^  pcrfonal,  greater,  lefleri  or  fmall,  and  all  other  emolu* 
TheBiftiopof  ments  and  profits,  &c.  due  from  the  inhabitants  of  the  townfhip 
Oxro&D.      jQ  jjjg  vicar;  in  lieu  whereof  the  faid  inhabitants  were  to  pay 
to  the  vicar  20x.  a  yean     The  affidavits  then  ftated  that  the 
chapel  became  vacant  on  the  12th  of  May  1801  by  the  death  of 
the  curate*     That  in  June  1801  one  of  the  churchwardens  of 
the  townfhip  waited  on  the  bi(hop,  and  informed  him  that  the 
falary  of  4c/.  a  year,  which  had  been  theretofore  paid  to  the 
curate,  not  being  conCdered  by  the  inhabitants  a»  fufficient, 
t  they  had  agreed  to  make  an  addition  of  30/.  a  year  to  it;  to 

^hich  the  bi(hpp  appeared  then  to  have  no  obje£tion.  That 
there  was  a  meeting  of  the  inhabitants  on  the  pth  of  September 
following,  to  nominate  another  curate,  when  Mr.  Stopes  and 
Mr.  Pear/on  offered  themfelves  as  candidates ;  and  the  latter, 
having  been  nominated  by  a  majority  of  the  inhabitants,  applied 
to  the  bifliop  for  a  licence :  but  the  bifliop,  having  inquired 
concerning  the  eziftence  of  a  certain  agreement  between  Mr. 
Pear/on  and  the  inhabitants,  upon  which  he  had  been  prefented^ 
and  the  agreement  (as  after  ftated)  being  then  produced  by  Mf. 
Pear/on^  deciared  that  he  thought  it  fimoniacal,  and  refufed  his 
licence.  Upon  which  the  inhabitants  offered  to  cancel  the 
agreement  and  wave  their  nomination ;  and  on  the  4th  of  May 
1802,  at  another  meeting,  they  nominated  Mr.  Knipe,  who  af* 
tcrwards  applied  to  the  bifhop  for  a  licence  and  was  refufed  ; 
the  bifliop  informing  the  parties  that  his  obje&ion  to  Mr.  Pear^ 
fm^%  nomination,  which  he  confidered  to  be  fimoniacal,  was  not 
removed.     It  was  further  dated,  that  an  a£tion  for  fimony  bad 

(  60%  3  been  brought  by  Mr.  MathiwSy  (who  had  been  nominated  to 
the  curacy  by  the  crown)  againft  (everd  of  the  inhabitants  who 
had  figned  the  agreement  with  Mr.  Pearfon^  in  which  adion  the 
plaintiff  was  nonfuited,  at  the  fummer  affizes  at  Oxford  in 
1803:  (but  this,  as  it  appeared  by  the  affidavits  againft  the 
rule,  was  upon  a  defed  of  formal  proof.) 

The  agreement  in  queftion  was  as  follows.  *'  At  a  meeting 
of  the  inhabitants  of  PxV/^/m^r(7/i,  pth  September  1801,  for  the 
purpofe  of  ele£ling  a  refident  curate  or  chaplain  to  the  church 

4{f  P.|  the  RcT.  Jfaof  Pear/on  was,  by  the  inhabitants,  appointed 

refident 
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refident  curate  or  chaplain,  and  to  the  pofieffion  of  the  parfon-        l8o6, 
age  houfe,  and  aifo  to  the  money  payment  of  40/.  8/.  2d.  annually        — — 
payable  out  of  the  lands  and  hereditaments  in  P.  in  right  of  the     The  Kin O 
faid  curacy,  together  with  the  faid  furplice  fees  and  all  other  ThcBiftioppf 
profits^  privileges i  and  appurtenances  to  the  fame  belmgingy  and  of     Oxford. 
right  payable.     And  the  inhabitants  aforefaid,  confidering  the 
prcfent  ftipend  or  money-payment  of  40/.  8/.  2d,  with  the  fur- 
plice fees,  of  themfelves  infufficient  for  the  proper  fupport  of 
fuch  refident  curate,  have  voluntarily  confented  and  agreed  witb 
the  faid  J.  Pearfon^  that  upon  his  entering  upon  fuch  curacy  at 
Michaelmas  next,   and  performing   the   ufual  duties   of  the 
church,  8cc.    together  with  fuch  weekly  duty  as  hath   been 
cuftomary  and  may  be  required,  they,  the  faid  inhabitants,  will, 
by  a  rate  to  be  made  by  the  churchwardens  of  P.  now  and  for 
the  time  being,  or  by  fome  other  means,  raife  and  pay  out  of 
the  lands  and  hereditaments  in  P.  29/.  iij".  lod.  in  addition  to 
the  faid  money-payment,   &c.     Provided,  and  it  is   hereby 
agreed,  that  the  payment  of  the  faid  29/*  11/.  lo^*  fhall  be 
made  and  continued  only  upon  the  occupiers  of  lands  and 
hereditaments  in  P.  aforefaid,  and  (hall  not,  in  any  refped^     C  ^03  ] 
alter  the  money-payment  of  40/.  8/.  2d.  nvherewith  ^thefaid  lands 
and  hereditaments  arcp  and  have  been  time  immemorial,  charged  in 
right  of  the  faid  church.     And  laftly,   the  faid  J.  Pearfon  doth 
hereby  confent  and  agree  to  accept  the  faid  curacy  or  chaplainfhip  upon 
the  terms  herein  before  mentioned^     (Signed  by  J.  Pearfon,  and 
by  the  principal  inhabitants  and  parifh  officers.) 

The  affidavits  in  anfwer  to  the  rule,  ftated  that  in  June 
a 80 1,  when  the  meeting  of  the  inhabitants  o(  Piddington  took 
place  after  the  Vacancy,  the  biihop  was  entirely  ignorant  of  the 
rights  of  the  curate :  and  was  then  informed  that  the  falary 
was  a  fixed  fum  of  40/. ;  and  inquiring  how  it  was  fo  fettled, 
was  referred  by  one  of  the  parties  to  an  aft  for  the  inclofure  of 
the  town(hip  of  Piddington.  That  the  bifhop,  under  fuch  ig- 
norance of  the  rights  of  the  curate,  expreifed  his  approbation 
of  raifing  the  ftipend  to  70/.  a  year,  as  it  was  propofed  to  do.  But 
upon  reference  afterwards  to  the  Piddington  inclofure  aft,  (about 
1797,}  it  was  found  to  recite  that  the  chaplain  or  curate  of  P. 
was  entitled  either  to  thefmall  tithes  or  elfeto  a  modus  or  compofttioH 
cf  i^s.  for  every  yard  land,  and  fo  in  proportion,  in  lieu  of  all 
^thing  whatfocver ;  an$l  it  provides  that  nothing  in  the  a£l  con^ 

taiaed 
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i8o5.  tained  (hall  extend  to  eftablifh  or  annul,  or  to  ftrengthcn  or 
.  I  weaken  in  any  wife  the  right  or  claim  tvbicb  the  curate  of  P.  bad 

The  Kino  or  might  have  to  any  fmall  tithes^  or  to  determine  or  imply  that 
n^^v^v^  he  was  or  was  not  entitled  to  the  fame*  And  on  fubfequent 
Oxford  ioqwry  it  appeared  that  by  the  endowment  of  Piddingtony  in 
14281  the  curate  was  entitled  to  all  the  ftnall  tithes ;  in  confe* 
quence  of  which  the  rights  of  the  curate  had  been  referred  by 
the  act  of  parliament.  That  in  the  furvey  returned  into  the 
Exchequer  in  the  time  of  Queen  Anne,  the  curacy  was  valued 
[[6043  at  41/.  js.  Sd.:  and  the  fmall  tithes  were  now  eftimated  at 
above  ijoL  per  annum ;  and  that  the  vicarage  of  the  pariih  of 
Ambrofden^  which  was  then  returned  at  42/.  5/.  31/.  is  now  re.* 
puted  to  be  worth  200/.  per  annum.  That  Mr.  Stopei^  the  other 
candidate  with  Mr.  Pear/on,  refufed  to  Ggn  the  agreement  in 
quellion  as  (imbniacal  in  agreeing  to  accept  70/.  per  annum  in 
lieu  of  fmall  tithes;  in  confequence  of  which  refufal  the  inha* 
bitants  nominated  Mr.  Pear/on  without  oppoGtion.  That  the 
inhabitants  afterwards  offered  to  give  up  the  agreement,  pro- 
pofing  however  that  Mr.  Pear/on  Ihould  be  bound  in  honour  by 
it;  to  which  the  bi(hop  gave  his  poGtive  negative,  and  faid 
that  he  felt  it  his  duty  not  to  Hccnfc  any  perfon  who  was  not 
perfeflly  free  to  aflert  his  rights.  That  in  confequence  of  this 
agreement  the  nomination  having  been  Gmoniacal  and  void»  the 
right  of  nomination  veftcd  in  the  king,  who  on  the  ift  of  Julj 
1803  nominated  the  Rev.  Mr.  Alathexvs,  to  whom  the  bifliop 
granted  his  licence  accordingly. 

The  fole  qiieftion  now  was,  Whether  the  agreement  in  quef- 
tion  were  or  were  not  Gmoniacal  and  void  ?  upon  which  Sir  F, 
Gibbs  and  Abbott  were  heard  agaiuft  the  rule;  and  Williams 
Serjt.,  MillcSy  and  Manley  in  fupport  of  it. 

Lord  Ellenborough  C.  J.  In  conftruing  the  agreement^ 
whether  it  be  Gmoniacal  or  not,  I  (hall  look  only  at  the  agree- 
ment  itfelf,  and  the  aft  of  parliament,  which  ftates  the  doubt 
'whether  the  curate  be  entitled  to  take  the  fmall  tithes  in  kind 
or  to  a  modus.  This  doubt  is  dated  in  an  afi  of  parliament 
which  paffcd  four  years  before  the  eledlion ;  and  yet  when  the 
inhabitants  come  to  ele£l  a  curate  they  make  a  ftipulatiou  with 
r  60c  ]  one  of  the  candidates  that  he  (hail  Ggn  an  agreement  whereby 
he  admits  that '40/.  8/.  2^.  is  the  immemorial  money- payment 
to  the  curate  out  of  the  lands  of-  the  town(hip«    He  was  there- 

fore 
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(ore  intended  to  be  eftppped  by  his  own  agreement  from  infift-        i8o6* 
ing  upon  the  right  of  the  curate  to  the  fmali  tithes,  and  to  fur-        ^ 
nifli  evidence  againft  the  righ(,  to  be  prefervcd  jrobably  in  the        agaii^^ 
parifii  cheft.    This  I  am  clearly  of  opinion  was  Cmoniacal.     If  TheBilhopof 
a  prefentee  do  but  bargain  with  his  patron  to  forbear  any  fuit,      Oxford. 
for  the  purpofe  of  trying  by  due  courfe  of  law  whether  or  not 
he  be  entitled  to  fmall  tithes,  that  is  an  agreement  for  a  bene^ 
fit  within  the   ftatute  31  JS/iz.  c.  6.  (/.  5*)  and   amounts  to 
(imony. 

Gros^  J.  It  is  impoflible  not  to  fee  that  this  agreement  was 
a  benefit  to  the  inhabitants  by  whom  the  cutate  was  appointed^ 
and  that  it  was  fo  intended  to  be  \  and  therefore  Gmoniacal. 
And  if  the  rights  of  the  curate  had  been  as  well  known  at  the 
time  of  pafling  the  Piddington  inclofure  a£i,  as  they  now  appear 
to  be,  the  provifions  of  it  would  probably  have  been  very  diffe* 
rent.     This  Court  however  will  not  aOift  fimony* 

Lawrence  J.  If  the  parties  who  prefent  are  to  derive  any 
benefit  from  their  prefentee,  it  is  clearly  fimoniacal.  Now  if 
the  prefentee  himfelf  is  not  only  to  be  eftopped  from  claiming 
the  fmall  tithes,  but  is  alfo  to  furnifli  evidence  againft  future 
curates  who  might  be  difpofed  to  claim  them  in  favour  of  the 
pari(hioners,  there  can  be  no  doubt  but  that  it  is  fimonyb  The 
agreement  is  artfully  drawn,  and  on  the  firft  reading  of  it  I 
doubted  whether  the  words  '*  time  immemorial^'*  {applied  to 
the  money  payment  of  40/.  7s.  8</.,  wherewith  the  agreement 
ftates  that  the  lands  have  been  frbm  lime  immemorial  chatged)  <  [  606  2 
might  not  have  been  introduced  by  accident ;  but  onconfider- 
ation  I  am  fatisfied  that  they  were  introduced  intentionally.* 
Four  years  before,  when  the  zQi  paiTed,  the  matter  was  left  in 
doubt,  when  it  is  evident  that  the  attention  of  the  parties  con- 
cerned mull  have  been  called  to  the  queftion  \  and  that  accounts 
for  the  parifhioners  introducing  thofe  words  into  iht  agree^ 
ment,  to  endeavour  to  get  rid  of  the  curate's  claim  ta  the  fmall  ^ 
tithes. 

Le  Blanc  J.  The  matter  mud  have  been  much  difcufled  at 
the  time  when  the  local  a£l  paflfed,  and  the  attention  of  the 
inhabitants  nrnft  have  been  then  called  to  the  ficuation  and 
claims  of  the  citrateu  With  this  knowledge  of  the  matter,  the 
very  next  time  that  the  inl\abitants  come  to  exercife  their  right 
of  ele&ion,  they  require  of  the  candidates  to  fign  an  agree. 

Voj..  VII.  I  i  mcnt. 
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I  Sort.       >«c"N  including  an  ^miflion  that  the  annual   payment  of 

■    ■        40^-  2x.  id.  to  the  curate  has  been  from  time  immemoriaL    That 

The  King    leaves  no  room  to  doubt  but  that  this  was  purpofely  btroduced 

The'p'iftf     f  '°^^  **^  agreement  in  order  td  aflfca  the  right  of  the  cnrate.  If 

OxFORD^°   ^^^^  ^^^^  ^  matter  on  which  any  queftion  of  law  could  feafon- 

ably  be  raifed,  I  fliould  be  forry  to  cdndude  the  inhabitants  of 

the  townQiip  by  denying  the  mandamus ;  but  it  being  clear  that 

this  was  done  intentionally,  and  if  fo^  that  the  agreement  was. 

fimoniacal,  we  ought  not  to  compel  the  blOlop  to  do  an  aft 

which  his  duty  forbids  him  to  do,  and  to  ptit  him  to  make  a 

ipecial  return. 

The  Court  thereupon,  after  alluding  to  What  was  faid  at  the 
C  (J07  ]      conclufiou  of  the  cafe  of  The  King  againft  The  Bijbop  ofQbefter{a\ 
upon  the  fubje£l  of  applications  of  this  fort  againft  biOiops, 
without  a  good  foundation, 

Difchargcd  the  rule 
with  Colts. 

{b)   I  Term  Rep.  465. 


Monday,  TuRNER  againft  CarV  and  Othen^ 

June  23d. 

>^frcr  default  TjFON  a  rule  for  fetting  afide  proceedings  upon  the  bail-bond 
made  in  not  ^^  in  this  caufe,  it  appeared  that  the  writ  of  latitat,  indorfed 
putting  in  foy  fpccial  bail,  was  returnable  on  the  firft  retufn  of  laft  Emfer 
tunc  it  18  not  ^^'^i  ^^  which  the  defendants  were  arretted,  and  a  declaration 
enough  that  filed  conditionally.  The  time  for  putting  in  fpecial  bail  cx« 
bail  arc  after-  pi^^j  on  the  ajch  of  Jprii :  btt  they  were  not  put  in  till  the 
but  the  plain*  ^'**  ®^  May^  when  notice  thereof  was  fcrved  ofn  the  plaintitPs 
tiff  may  take  attorney,  who  ipefufed  to  accept  the  notice  as  out  of  time,  but 
an  afiijrnment  Jij  not  except  to  the  bail,  and  the  bail  did  not  juftify.  On  the 
b  ^d^  d*Dro-  ^^^^  ^  "^^y  ^^^  plaintiff  took  an  ai&gnment  of  the  bail-bond,. 
ceed  thereon*  and  commenced  proceedings  thereon  the  next  day.  The 
unlefs  the  bail  queftion  was,  Whether  the  bail-boitd  were  well  affigned 
fied*^^°hoif  h  ^^^^^  fpccial  bail  was  put  in,  but  not  perfeded,  not  being 
not  before  excepted  to  ? 
excepted  to. 
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Ctmyn^  who  (hewed  caufe  agatnft  the  rule,  contended  fof 
the  affirmatiye>  and  cited  Fulltr  v.  Preft  (a),  to  Ihcw  that  the 
defendant,  not  haying  pcrfedled  his  bail  at  the  day,  is  not  in     Tu  r  m  b  r 
court  5  and  that  the  flicrifF  can  only  relieye  himfelf  afterwards       '^^^ 
by  jttftifying  the  bail,  though  not  excepted  to.  god  Others* 

Lowes ^  control,  referred  to  Partente  ▼.  Plumkrii{b)^  and  C^^S] 
Murray  ▼.  Dnrand{c)  there  cited,  to  fliew  that  the  flieriff 
might  redeem  himfelf  by  putting  in  bail  after  an  adlion  com* 
menced  againft  him  for  an  efcape.  Though,  he  obfenred,  that 
in  a  fubfequent  cafe  of  the  fame  fort,  Allingbam  v.  Flower  and 
Another  (rf),  it  is  noticed  that  the  bail  had  juftified. 

Per  Curiam.    The  Matter  informs  us,  that  by  the  praftice 

of  this  Court  the  party  making  default  muft  not  only  put 

in  but  juftify  bail  before  he  can  come  to  the  Court  for  any  ^ 

fayour. 

Rule  difcharged 

with  Ooftl. 

'  {s)   7  Term  Rep.  Tog.  {b)  t  Bof.  £tf  PuU.  JJ. 

\c)  I  E/p.  N.  P.  Caf.  87.         {d}  2  Bof.  tsf  Pull.  246. 


Milne  and  Others,  Affignees  of  Rhodes  and  JusTA-  MonJofi 
MOND,  Bankrupts,  againft  Gkatkix.  J^awijd. 

n^HIS  came  on  upon  two  rules,  one  calling  upon  the  defend-  ^^^lere  par* 
ant  to  (hew  caufe  why  an  attachment  (hould  not  ifibe  ties  by  bond 
againft  him  for  a  contempt  in  not  paying  a  certain  fum  under  a^frecdtofub- 
an  award,  the  fubmifljon  to  which  had  been  made  a  rule  of  this  difference  be* 
Court ;  the  other  calling  upon  the  plaintifFs  to  (hew  caufe  why  tween  them 
the  rule  making  the  fubmiffion  to  the  award  a  rule  of  Court  to  arbitration, 
fhould  not  be  difcharged.     The  fafls  were  (hortly  thefe  j  the  fo^miffion 
defendant  having  had  dealings  in  trade  with  the  bankrupts  be-  (hould  be 

fore  their  bankruptcy,  and  counter  claims  exifting  between  madeanile^ 

of  Court,  it  is 
competent  to  cither,  'even  fince  the  ftat.  9^  10  W.  3.  e,  15,  to  revoke  by  deed  hit 
fubmiifion  ;  and  notify  the  fame  to  tlie  arbitrators  before  the  authority  be  executed  | 
and  he  caaoot  be  atached  for  a  contempt  of  Court  in  not  obeying  the  award,  if  made 
i2/?^r  fuch  revocation  and  notice;  though  the  fubmiffion  be  afterwards  made  a  r^ 
of  Court.  But  it  feems  that  it  would  be  a  contempt  to  revoke  the  fubmiflion  after 
it  had  been  made  a  rule  of  Court. 

li  2 
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i8o6.       Jthtm,  the  affigne^^  after  the  bankruptcy,  brought  an  zSdoA 
'  againft  t]^e  defendant  to  recover  the  value  of  certain  goods  of 

Mil  KB  ijjQ  bankrupts  in  his  hands;  and  it  was  agreed  to  refer  the 
Galt^z*  y^o'^.  instters  in  difpute.  Accordingly,  bonds  of  fubniif&on 
to  arbitration  were  refpeftively  executed  by  the  plaintiffs  and 
the  defendant  on  the  23d  of  Augujl  18051  to  abide  the  award 
of  two  arbitrators  if  made  on  or  before  the  ift  of  November 
1805,  or  otherwife  to  abide  the  award  of  an  umpire  if  made 
on  or  before  the  ad  of  December  following.  But  on  the  latb 
of  OSlober  precedingi  before  the  day  appointed  by  the  arbitrators 
for  a  hearingi  the  defendant  executed  a  deed  of  revocation  of 
his  fubmiffion  to  the  arbitration,  of  which  the  arbitrators  and 
umpire  had  notice :  notwithftanding  which  they  proceeded  upon 
the  Original  bonds  of  fubmiffion,  and  appointed  meetings  to 
hear  and  determine  the  matters  thereby  fubmitted  to  them; 
and  an  award  wjis  made  by  the  umpire  within  the  time  limited, 
dated  the  ad  of  December  1805  ;  after  having  been  perfonally 
ferved  with  a  copy  of  the  deed  of  revocation  on  the  xpth  of 
November  preceding.  On  the  6th  of  December  the  defendant 
was  ferved  with  a  copy  of  the  award ;  and  in  Hilary  term  laft 
the  fubmiffion  to  the  arbitration  was  made  a  rule  of  Court, 
at  the  inllance  of  the  plaint\^^  and  a  demand  of  the  fum 
awarded  was  afterwards  made  on  the  defendant,  who  refufed 
to  pay  it. 

Wood  and  Richardfotiy  for  the  plaintiffs,  contended  that  a  fub- 
miffion to  arbitration,  which  was  afterwards  made  a  rule  of 
Court  under  the  ftat  9  W  10  W^.  3.  r.  15.,  (which  rule  of  Court 
had  relation  to  the  fubmiffion)  was  irrevocable.  They  admitted 
that  at  common  law  the  bond  of  fubmiffion  would  have  been 
|[  610]  revocable,  according  to  Fynior^s  cafe  (a);  but  contended  not* 
.  withftanding,  that  where  the  fubmiffion  had  been  made  a  rule 
of  Court,  the  Court  would  grant  an  attachment  for  difobe- 
dicncc  to  the  award  (b).  The  obje£t  of  the  ftatute  however 
would  be  defeated  unlefs  the  fubmiffion  were  conclufive.     The 

(a)  ^Rep.Sz. 

(i)  JTtde  V.  Petit f  I  Chan.  Caf.  185.  In  Tremenbere  ▼.  Tr^Hast 
I  Sid.  452.  and  z  KeL  645.  664.  the  general  queftion  as  to  the  pradice 
of  the  Court  id  granting  attachments  in  fuch  cafes  was  adjourned  for 
further  confideration ;  but  it  was  faid  that  fuch  attachments  were  con* 
ftantly  granted  10  C  B^ 

title 


• 
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title  of  It  IS  **  An  aQ  for  determming  difierences  by  arbitration,**        i8q5. 
and  in  the  body  of  the  aA  it  is  faid,  that  for  tht  final  determi-        ^^        ■ 
nation  of  controverfics,  &c.  be  it  cnaftcd  that  it  fiall  and  may       Milmb 
be  lawful  for  all  perfons  defiring  to  end  any  controverfies,  fuits,     ^i^^J^   > 
&c.  to  agree  that  their  fubmijjion^  iic,  Jbould  be  made  a  rule  of 
Court  \  which  agreeilfient  being  fo  made  and  interted  in  their 
fubmiflion,  &c.  Jhall  or  may  be  entered  of  record  in  fuch  Courts 
•«  and  a  x}i\t  Jhall  thereupon  be  made  by  the  faid  Court,  that  the 
*<  parties  ^tf//  fubmit  to  and  finally  be  concluded  by  the  arbitration$ 
^<  &c.  made  purfuant  to  fuch  fubmiflion  \**  and  in  cafe  of  diC- 
obedience,  &c.  the  party  (hall  be  fubje£t  to  all  the  penalties  of 
contemnhig  a  rule  of  Court,  &c.    The  ftatute  therefore  binds    • 
the  party  by  his  agreement  to  the  fubmiflion.     By  fuch  agree- 
ment the  other  party  acquires  au  intercft  in  the  authority  gif  en 
to  the  arbitrator,  which  the  ftatute  dire£ls  ihall  be  entered  of 
record,  and*  makes  it,  in  the  nature  of  procefs,  imperatiye  on 
the  parties.    If  a  Judge's  order  be  made  a  rule  of  Nifi  Prtus-by 
confent,  neither  of  the  parties  can  of  his  own  aocord  annul  the 
authority  by  revoking  his  confent.     And  in  Lucas  ▼•  Wilfin  (a)» 
the  Court  faid  that  the  obje£t  of  the  z6t  was  to  put  fubmiflions  to       [61x3 
arbitrations  !n  cafes  where  there  was  no  caufe  depending  in  court 
upon  the  fame  foot  as  thofe  where  there  was  a  caufe  depending. 
The  ftat.  S  ^  g  W.  2*  c.  1 1.  /  8.  only  fays  that  in  a£lions  on    ~ 
bonds  for  a  penalty  the  plaintiiF  may  aflign  as  ma(iy  breaches  as 
he  (hall  think  fit :  but  this  has  been  hoiden  to  be  imperative  on 
the  plaintiff*  to  aflign  breaches  (^) ;  and  here  the  words  of  the 
ftatute  are  ftronger. 

Holroydi  contra,  admitted  that  the  defendant  was  liable  on 
the  bond }  but  denied  that  the  ftatute  made  the  fubmiflion  iiw 
revocable  \  and  urged  that  tfrere  was  no  fubmiflion  ezifting  at 
the  time  it  was  fuppofed  to  be  made  a  rule  of  Court,  on  which 
the  ftatute  could  operate.  Where  therefore  the  rule  of  Court 
itfelf,  founded  upon  the  fuppofed  confent  of  the  parties,  was 
really  made  without  the  confent  of  the  defendantj  of  courf(^  . 
there  could  be  no  contempt  of  the  jurifdiclion  of  the  Court  in 
a  matter  where  no  fuch  jurifdiflion  exifted ;  and  the  party 
could  have  no  notice  of  a  rule  made  behind  his  back  \  which 

(/j)   I  Burr,  "joIk 

{b)  Eolei  V.  RofewelU  5  Term  Rep,  538,  znd  Hardy  yf.B^n,  ib.  6^C, 

113  would 
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iBoCm       would  be  neceflary  to  bring  him  mto  contempt.    The  urn* 

-.  pire  himfdf  had  no  authority  to  make  the  award»  and  con* 

Mj^      fequently  there  could  be  no  contempt  in  not  obeying  a  nul- 

Gkatkis.    %• 

Lord  Ellbnbohocch  C.  J.    It  has  been  property  admitted 

that  the  defendant  could  not  deftroy  his  agreement  to  fubnaii  to 
the  arbitration,  and  therefore  a  ren^edy  lies  upon  the  bond  given 
to  fecure  fuch  agreement.  But  it  is  equally  clear  that  be- 
fore the  ftatute  of  WilUam  a  fubmiflion  to  arbitration  migKt  be 
revoked  before  it  was  executed^  and  there  is  nothing  in  that 
[  6i2  ]  ftatute  to  make  it  irrevocable  while  it  continues  executory. 
The  ftatute  fays  that  it  ihall  and  may  be  lawful  for  the  parties  to 
egrei  that  their  fubmiflion  fiiould  be  made  a  rule  of  Court ; 
which  agnement^  (that  is^  (b  long  as  it  fubfifts  as  an  agreement 
lanrefcinded)  (hall  or  may  be  entered  of  record^  &c.  After  it 
is  made  a  rule  of  Court  the  party  cannot  indeed  refcind  it  with* 
out  incurring  a  breach  of  that  rule ;  but  til]  then  it  has  its 
binding  force  as  an  agreement  only,  to  fubmit  to  the  award  of 
the  arbitrator,  whofe  authority  is  in  its  nature  revocable  ;  and 
for  the  breach  of  which  agreement  the  party  here  has  a  remedy 
of  another  fort.  Then  if  before  any  award  made  one  of  the 
parties  have  revoked  the  authority  of  the  arbitrators,  they  can- 
^  not  make  any  award  to  bind  him. 

The  other  Judges  concurred ;  Lawrence'^*  adding,  that  the  rule 
for  the  attachment  in  this  cafe  was  not  for  obeying  an  anoardi 
but  if  there  were  no  authority  in  the  umpire  to  make  the  award 
at  the  tiipe,  the  award  itfelf  was  a  nullity,  and  could  not  be 

enforced* 

Rule  abfolute  for  difcharging  the 
Rule  for  making  the  Submif* 
fion,  &c.  a  Rule  of  Court;  and 
the  Rule  for  an  Attachment 
for  Non-performance  of  the 
Award  difcharged. 
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Hodgson  agalnft  Fiei^p*  P/eJm/dau 

June  ijtn, 

nnRESPASS  for  breaking  and  entering  theclofe  of  the  plain-  ^.  and  B.  bc- 

tiflF  at  Heaton  in  the  county  of  York^  and  digging  a  pit  or  ing  feverally 

hole  there,  and  for  opening  and  uncovering  a  fough  or  drain  in  ^^^^   ^** 

the  faid  clofe,  and  continuing  the  faid  pit  and  fough  open  and  ground,  and 

uncovered  for  a  long  time,  &c.  and  thereby  difturbing  the  B.  having 

plaintiff  in  his   pofleilion  and  occupation  of  the  faid  clofe.  «>thc»- lands 

Pleas,  ift,  not  guilty,     ad,  That  the  locus  in  quo  at  the  times  his^oody  ^ 

when,  &c.  was  a  piece  of  woody  ground  fituate  in  Heaton,  ground,  and 

abutting  to  the  fouth  upon  a  brook  there,  and  upon  another  intending  to 

part  thereof  concieuous  and  next  adioinin?  to  the  parcel  of  !?       *  j 
•  ®  J  o  r  licry  under 

woody  ground  fi-uate  in  Heaton,  and  at  the  tim^  of  making  the  his  ground, 

indenture  after  fet  forth  mentioned  as  being  in  the  pofleflion  of  j4.  grants  to 

Jajpar  pickard  s  and  that  before  the  faid  times  when,  &c.  visi.  ^  }"^^^^* 

on  the  13th  of  July  1747,  ont'R.ohprt  Stansfield  was  fcifed  in  {jbertyifor* 

fee  of  the  locus  in  quo,  and  one  Jeremy  Mar/ball  was  alfo  feifed  himi  his  heirs 

of  the  parcel  of  woody  ground  adjoining  thereto,  and  alfo  of  andaffignt^  to 

35  acres  of  land  in  Heaton  adjoining  to  the  faid  parcel  of  woody  ^^''''y  "P  * 

ground  %  under  which  woody  ground  and  other  adjoining  land  dram  through 

of  y.  ilf.  there  *  then  were  divets  Ireins  of  coal  which  he  was  A.*%  woody 

ground  into 
B.V  woody  ground^  and  alfo  liberty  for  S*  his  heirs  andajjigns^  to  make  two  lUtle  fough'^ 
pits  in  A.\  woody  ground,  for  the  more  eafy  and  fafe  carrying  up  the  tail  of  the  fough ^ 
one  of  which  was  to  be  covered  in  as  foon  as  conveniently  might  be  after  making  the 
fough,  and  the  other  to  be  kept  open  for  examining  the  fou^hy^  long  as  wasneceffary 
for  that  purpofet  and  no  longer  :  and  B.  covenanted  that  he,  his  heirs  andqffiins^  would 
not  damage  the  trees  growing  in  A?%  woody  ground,  nor  get  any  of  the  coals  under 
it,  except  what  fhould  arife  in  the  drift  of  the  intended  fough,  and  that  ^.,  his  heirs 
andq/jignt,  from  time  to  time  and  at  all  tiroes  after  might  go  down  into  any  pit  or 
pits  of  ^  ,  his  htirs  or  afligns,  to  difcover  whether  any  coals  of  A.%  his  heirs  or  afligns, 
ihould  he  gotten  ;  and  that  J?.,  his  heirs  and  afligns.  (hould  repair  any  injury  to  y//s 
fence,  &c.:  held  that  by  the  grant  to  B.,  his  heirs^  &c.  of  the  liberty  of  making 
thejougb  in  A.*^  land,  the  liberty  of  making  fough-pits  at  any  time  afterwards,  while 
the  obje£l  of  the  grant  remained,  being  neeeffary  for  the  purpofe  of  repairing  the  fough  f 
pafTed  as  incident  thereto  :  and  that  the  ufe  of  fuch  fough,  for  the  carrying  up  of 
which  INTO  B^s  woody  ground  WberiY  was  granted,  was  not  conBned  to  the  getting 
of  coala  under  B/s  woody  ground,  but  extended  alfo  to  the  adjoining  lands  ofh*".  and 
that  the  liberty  of  making  new  fough  pits  for  necefiary  repairs  of  the  fough,  after 
the  two  original  fough-pits  had  been  covered  in  by  mutual  confenc,  was  not  con- 
trqlled  by  the  fpecial  liberty  given  for  making  fuch  original  foughrpits,  the  ufes  of 
which  were  limited  by  the  prant ;  it  appearing  upon  the  face  of  it  that  the  grant  of 
the  fough  was  intended  to  have  continuing  operation  while  any  coals  in  J?/6  woody 
ground  and  adjoining  lands  remained  to  be  gotten.  *C  ^H  J 

I  i  4  defirous 


6i4  CASES  iH  TRINITY  ^ 

1 8o5.  defirous  of  winning  and  raifing,  &c.  and  of  having  the  ufe  and 
■  benefit  of  a  fough  for  himfcif,  his  bars  and  ajfigns^  to  be  made 
HoD«soN  and  carried  up  as  after  mentioned,  for  the  pur pofe  of  draining 
^■LD.  ^^  mines  and  works  under  the  fame,  and  thereby  enabling  him 
and  them  the  better  and  more  conveniently  to  dig  and  raife 
the  faid  coal.  ThztMarJball  applied  to  Siansfield  to  grant  to  him 
for  the  purpofe  aforefaid  the  liberties  and  privileges  mentioned 
in  the  indenture  after  fet  forth  ;  and  thereupon,  by  indenture 
of  the  13th  of  July  1747)  (fince  loil  by  time  and  accident^) 
Stamfield  granted  to  Marfiiall,  bis  heirs  and  qfftgns^  full  liberty 
fir  hintt  Marfhall,  his  heirs  and  affigns^  to  carry  up  a  fough  Jrom 
the  bottom  or  edge  of  the  hilt  near  the  brook  in  the  locus^in  quo,  in 
the  faid  indenture  called  a  parcel  of  woody  ground  in  Heaton,  isfc^ 
into  the  faid  parcel  of  vfoody  ground  of  ].  M.  in  Heaton  aforefmd^ 
in  the  poflcflion  of  Jafpar  Fickard ;  which  faid  two  feveral 
parcels  of  woody  ground  are  in  the  faid  indenture  mentioned  io 
adjoin  upon  and  lie  contiguous  to  one  another  g  and  alfo  full  liberty 
for  y.  M.f  bis  heirs  and/iffigns^  to  make  two  little  feugb^pHs  in 
the  faid  parcel  of  woody  ground  of  him  R.  S.  near  the  edg«  of  the 
-  hill  or  brook  there,  for  the  more  safy  and  fisfe  carrying  up  the  tail 
ef  the  faid  fough  ;  one  of  the  faid  fough*  pits  to  b^*  covered  fronx 
the  top  of  the  faid  intended  fough  to  the  furface  of  the  ground 
as  foon  as  conveniently  mi^hebe  done  after  the  making- thereof, 
and.  the  other  to  be  kept  open  for.  epcamining  the  fough  fo  long  as  %vas 
nece£aryfor  that  purpufe,  and  no  longer ;  and  alfo  full  liberty  for 
%  ifcf,,  his  heirs  and  ojfignsy  to  get  (lones  in  StansfieliTs  woody 
ground  for  making  the  intended  fough,  and  for  making  and 
repairing  fuch  part  of  the  fence  or  walls  belonging  to  Stansfi^ld*^ 
woody  ground  as  fliould  be  injured  by  y.  M.  his  heirs  or  af-> 
C  <Jl5  ]  figns.  The  plea  then  dated,  that  J.  Marfitall,  by  virtue  of 
the  faid  indenture,  became' feifed  of  and  entitled  to  the  faid  li- 
berties and  privileges  for  the  purpofe  aforefaid  to  him,  his  heir^ 
and  affigns,  as  to  the  faid  parcel  of  woody  ground  and  the  faid 
other  lands  of  J.  Mi  belonging  and  appertaining.  That  7.  A-f. 
afterwards  carried 'up  the  fough,  and  made  the  two  fough-plts, 
in  manner  aforefaid,  and  exercifed  the  liberties  and  privileges 
fo  granted  for  the  purpofe  aforefaid^  as  belonging  and  apper- 
taining to  his  parcel  of  wopdy  ground,  &c.  The  defendant 
then  by  his  plea  deduced  title  to  himfelf  through  feveral  mefnc 
conveyances  frQm  J.  Marfhall  to  MarfbaWz  parcel  o(  woody 
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ground  and  his  adjoining  land.  The  plea  then  f orlher  alleged^  1 8o5* 
that  all  the  faid  feaim  and  veins  of  coal  at  or  before  the  feveral  — 
times  when,  &€•  vfcre  n^  won  from  vnthin  and  finder  the  fame.  **ob€8oii  ^ 
parcel  ^f  ground  and  the  fame  other  lands,  nor  was  all  the  coal  then  ^^  ^^^ 
got  or  raifed  therefrom,:  and  that  the  faid  fough  had  been  from 
the  time  of  the  making  an4  carrying  up  of  the  fame  ^fed  and 
enjoyed  for  the  purpofe  aforefaid,  &c.  as  belonging  and  apper« 
tainiog,  &c.  and  until  and  at  the  feveral  times  whe(i,  &C-  CQn« 
tinned  to  be  ufeful,  &c«  *  And  becaufe  the  faid  fough  at  the 
feyeral  times  when,  &c*  was  ruinous  and  obftru£led  for  Mrant 
of  repairing,  opening,  and  cleanfing  thereof,  the  defendant 
juftificd  the  entering  the  locus  in  quo  and  making  the  faid  pit 
or  hole,  and  opening  and  uocoyeriDg  the  fpugh,  &c,  for  the 
purpofe  of  the  needful  and  necejfary  repairing,  opening  ^  and  cleanfing 
the  fough  for  the  ufes  andpurpofes  in  that  behalf  aforefmd*  The  repli-  RepUcuim . 
oation  to  the  fpecial  plea  fet  out  the  grant  at  large,  which  was  of 
the  30th  of  July  1747,  by  which  Robert  StansfeU^  in  confider- 
ation  of  42/.,  and  of  the  covenants  therein  contained,  granted 
to  J,  Marfball,  his  heirs  and  affigns,  full  liberty  for  him  the  faid  t  ^^^  3 
y.  jif .,  his  heirs  and  afftgns,  to  carry  up  a  fough,  &c.  (dating 
the  liberty  to  carry  up  the  fough,  and  to  make  the  two  little 
ibugh  pits,  one  to  be  covered,  &c.  and  the  other  to  be  kept 
open,  ^c*  in  the  fame  terms  as  mentioned  in  the  plea :  and 
then  follows  what  was  omitted  in  the  plea,}  and  aifo  full  libertjr 
for  ^.  Af.,  his  heirs  and  affigns,  to  bring  the  rubbifh  which  may 
arife  in  another  fough-pit  made  or  intended  to  be  made  in  Mar^ 
fbalf*%  parcel  of  vfoody  ground,  and  throw  it  -into  a  hollow 
place  in  Stansfield^s  parcel  of  wopdy  ground,  for  the  rendering 
more  fafe  atld  commodious  the  cart-way  which  is  intended  to 
be  made  by  J,  M.  for  the  inhabitants  of  Shipley  and  others 
through  his  own  ground  there,  to  and  from  the  intended  col- 
liery i  and  alfo  liberty  for  J.  ilf .,  his  heirs  and  afligns,  to  get 
ilones  in  Stansffld*s  parcel  of  woody  ground,  &c.  (as  in  the 
plea  t\ientioned).  Then  followed  covenants  (omitted  in  th^ 
plea)  tha(  J,  M.,  his  heirs  or  ajpgnsy  (hould  not  damage  the 
trees  growing  in  §tansfeld'&  parcel  of  woody  ground  ;  nor  get 
any  of  Slansfifild*s  eoals,  but  what  (hould  arife  in  the  drift  of 
the  faid  intended  fough  \  and  that  it  (hould  be  lawful  for  Stans* 
field,  his  h^irs  and  nfftgns,  from  time  to  time  and  at  all  times  after ^ 
to  go  down  into  any  pit  or  pits  of  Marfball,  his  heirs  or  ailigns, 

*.  '  for 
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i8otf.        for  the  better  difcovering  whether  any  coals  of  StamfifWs,  hii^t- 

■  heirs  or  afligns^  fliould  be  gotten,  fave  as  aforefaid.     And  alfo 

HoDCsoH     that  Mar/hall,  its  heirs  and  ajjlgns^  (hould  not  only  repair  fuch 

FieTd  ^^^^  ^^  fence  or  walls  of  Stansfield^  his  heirs  or  affign^y  as 
fliould  be  injured  by  Mar/ball^  his  heirs  or  afiigns,  but  ihould 
alfo  from  time  to  time  and  at  all  times  make  good,  maintain, 
and  fecure  that  part  of  the  fence  or  walling  towards  the  banks 
of  the  faid  brook  where  the  faid  rubbifli  was  intended  to  be  laid. 
The  replication  then  dated,  that  after  Marjkstl  had  carried  up 

(  617  3      the  fough  and  made  the  two  fough-pits,  as  in  the  plea  men- 
tioned, and  before  the  faid  times  when,  8cc.  on  ift  of  January 
1776,  it  became  and  ^as  no  longer  necejfarj  to  keep  open  either  of 
the  find  fougb»pits  for  the  purpofe  of  examining  the  faid  fough^  and 
thereupon  the  faid  fough^its  were  afterwards  and  before  the 
time  when,  &c.  ref^eBiveiy  filled  and  covered  up  to  the  furfaee  rf 
the  ground  by  and  nviih  the  confent  and  approbation  of  the  feffon 
thenfeiftd  of  and  in  the  faid  parcel  of  woody  ground  and  the  faid    • 
other  lands  theretofore  of  J,  M.  with  the  appurtenances,  and 
entitled  to  ufe  and  enjoy  the  faid  fough,  &c.,  and  have  not  finc^ 
been  kept  open*    To  this  there  was  a  general  demurrer  iMid 
joinder. 

Holroyd^  in  fupport  of  the  demurrer,  contended  that  tKe 
right  of  repairing  the  fough  was  incident  to  ^he  grant  of  \t% 
•  for  that  wherever  a  power  was  granted  to  one  to  make  and  ufe 
a  thing  in  the  foil  of  another,  every  thing  neceflfary  for  the  at- 
tainment and  enjoyment  of  the  grant  pafled  alfo ;  and  amongfl 
others  the  liberty  of  entering  on  the  grantor's  foil  for  the  pur- 
pofe of  repairing  the  thing :  for  which  he  cited  at  large  2  SoO. 
jibr.  567.  M. />/.  I,  1,  and  3.  and  9  Ed. 4*  35.  i.     fomfret  ¥• 
Ricroft^  I  Sound,  323.  and  other  cafes  there  referred  to;  and 
Shefi.  Touch,  89.  {a)     And  here  he  argued  from  the  wording  of 
the  deed,  the  reafon  of  the  grant,  and  the  relative  fituation  of 
the  lands  of  Stansfield  and  Marfhall^  that  the  grant  of  the  pri- 
vilege of  uGng  the  fough,  &c.  was  intended  to  enure  fo  long 
as  any  coals  remained  to  be  gotten  in  any  of  MarfhalF^  grounds 
adjoining  to  or   communicating  with   his  parcel  of  wood^ 
r  (JiS  3     ground,  and  was  not  merely  confined  to  the  privilege  of  ufing 
it  for  the  getting  of  coals  under  his  woody  ground :  for  that 
there  was  a  reference  throughout  to  MatfialPs  heirs  and  a/pgns^ 

{a)  Page  85,  of  edit,  of  1784. 

as 
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a«  regulating  their  enjoyment  of  the  privilege;  which  (hewed        i8otf« 
that  a  <:ontiDuing  grant  was  intended.    That  it  was  not  merely  ■ 

a  grant  to  Unm,  his  heirs  and  affigns^  to  do  the  a^ ,-  but  a  grant  to  Hodoso» 
him,  his  heirs  and  affignsj  that  he,  his  heirs  and  affigus^  might  p^ t'^ 
do  fo.  That  the  words  of.  a  deed  were  to  be  taken  moft 
ftrongly  agamft  the  grantor ;  and  the  whole  deed  conftrued  fo 
as  bed  to  effediuate  the  intent  of  the  parties  at  the  time  accord- 
ing to  their  feveral  edates  and  interefts.  Shep.  Touch.  87,  8. 
That  the  right  of  repairing  th^  fough,  incident  to  the  general 
grant  giving  liberty  to  make  and  ufe  it,  was  not  reftrained  by 
the  fpecial  leave  granted  to  make  the  two  fough-pits ;  for  the 
life  of  thofe  was  afterwards  'qualified. 

Tf^oodi  control;  contended,  firft,  that  whatever  incidents  might 
follow  a  grant,  which  were  abfolutely  neceflary  for  the  enjoy- 
ment  of  it  \  as  in  the  inftances  mentioned  in  Rolle^  where  the 
grant  is  in  general  terms ;  yet  it  was  competent  to  the  owner 
of  the  land  to  limit  the  enjoyment  of  the  grant  by  exprefs  pro- 
vifions  ;  and  that  here  it  was  evident,  by  granting  the  liberty  of 
making  the  fough,  and  the  two  little  fough  pits  which  were  to 
be  clofed  after  the  prefent  purpofe  was  ferved,  that  the  liberty 
was  only  meant  to  be  granted  once,  to  be  ufed  fo  long  as  the 
fough  then  made  would  ferve  the  purpofe,  but  not  to  be  con- 
tinued and  renewed  from  time  to  time  by  making  fre(h  fought 
pits  after  the  firft  were  clofed.  For  otherwife  it  was  nugatory 
to  grant  fpecial  liberty  to  make  two  little  fough-pit^,  one  of 
which  was  fox  the  fpecial  purpofe  of  more  eaGIy  making  the 
fough,  and  which  was  to  be  covered  in  as  fqon  as  conveniently  [  619  1 
might  be  afterwarcjs,  and  the  other  to  be  kept  open  fo  long 
pnly  as  was  neceflary  for  examining  the  fough,  and  no  longer ; 
if  it  had  been  intended  that  the  grantee  and  his  heirs  might  at 
all  times  make  new  fough-pits  whenever  it  fhould  be  neceflary. 
Secondly,  he  contended  that  the  grant  of  the  fough  was  to  be 
confined  to  the  liberty  of  getting  coals  from  Mar/halPs  woody 
ground ;  for  it  was  to  carry  the  fough  up  through  Stansjield^^ 
ground  into  M?^r(haUV  woody  ground^  and  not  alfo  into  his  ad- 
jpining  lands :  but  the  liberty  claimed  by  the  plea  comprizes 
both ;  which  cannot  I^e  juftified.  If  it  had  been  intended  to 
grant  fo  large  a  ^iberty,  which  would  be  likely  to  endure  for 
fsver  after,  fome^general  words  yrould  have  been  added.  If  there 
1^  a  gratit  of  a  way  to  a  particular  clpfe,  it  will  not  juftify  the 

8  ufer 
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iSotf/       ufer  of  it  to  go  a  clofe  over  and  Seyond  the  clofc  mentioned, 

^       "        Saunders  v.  Mo/e(a);  Howell  v.  Kin^[by  &c.     tX^rd  Ellen- 

apainft '      ^^,^^S^  C.  J.  To  be  fure  the  way  is  to  be  meafured  by  the  ufe 

FiiLJ».       mentioned  in  the  ^rant ;  but  here  the  grant  does  not  ftate  that 

the  fough  is  to  be  for  the  ufe  or  purpofe  of  Marshall's  woody 

ground,  but  only  that  it  is  to  be  carried  into  thatjgroand :  and 

when  he  got  the  fough  into  his  own  ground  he  diid  not  want  any 

grant  to  carry  it  through  his  own  ground.] 

Cur.  adr.  vult. 

•  .   - 

Iiord  Ellenborough  C.  J.  now  delivered  judgment.    After 
ftating  th/e  pleadings  as  before  fet  forth — 

On  the  part  of  the  defendant  it  has  been  contended^  under 
the  grant  from  J?.,  Stansfield  to  J.  Marjbally  that  he  the  de-* 
{[  620  }  fen^ant^  as  MarJbaW^  affignee,  has  a  right  to  do  every  thing 
necefiary  to  keep  the  fough  in  repair,  as  being  incident  to  the 
grant  of  the  fough;  andj  if  neceflaryi  to  open  fough-pits,  and 
uncover  the  fough  in  the  plaintifF^s  ground  from  time  to  time, 
as  often  as  repairs  of  the  fough  (hall  be  required.  For  the 
,  plaintiff  it  has  been  infiftedi  that  the  liberty  of  opening  fough- 
pits  was  granted  but  for  once^  and  not  as  often  as  the  fough 
fliould  require  repairs.  And,  in  addition  to  this  queftion^ 
another  has  been  argued,  viz.  whether  the  (lefendant  has,  un« 
/  der  the  grant  from  R.  Stansfield^  any  right  to  drain  any  land 
but  that  which  was  J.  MarJbaWs  woody  ground.  The  deed 
granting  to  Jinmy  Marjhall  the  liberty  of  making  the  fough 
does  not  in  any  part  of  it  didindlly  point  out  what  particular 
purpofe  the  fough  which  was  to  be  made  was  intended  to  an« 
•  fwer :  but  as  it  appears  from  the  deed  that  Stansfield  was  to . 
have  liberty  to  go  down  into  J.  MarfhalTs  pits,  to  fee  that 
neither  he,  nor  any  claiming  under  him,  got  any  coal  under 
the  plaintiff's  clofe,  except  in  the  drift  of  the  fough  \  as  there 
are  coals  under  MarfbaWz  woody  ground  and  the  adjoining 
Jand ;  an4  as  the  deed  fpeaks  of  an  intended  colliery  ;  \t  feems 
that  the  objed  of  the  grant  was  to  drain  the  water  from  fuch 
intended  collierSi  the  local  extent  and  limits  of  which  intended, 
colliery  we  have  no  means  of  definiqg;  but  judging  from  the 

{a)   I  Roll.  Ahr.  391. 

{h)  I  Mitd  190*     Vide  thefe  and  other  cafci^  coIl^Acd  in  4  Vtn^ 
JlVr^^\\^ 

4  mature 
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Wture  of  fuch  works,  there  ttetiit  no  reafon  to  give  theM  ixtj       T.Bo6f 
pther  or  narrower  limit  than  the  boundaries  of  the  continued       — — ^ 
property  of  the  grantee,  under  which  the  intended  colliery.     H^josof 
JBiight  be  profecuted  by  himy  without  regard  to  the  clofes  and       ^^n* 
pieces  of  ground  under  which  it  might  be  carried,  and  who 
might  of  courfe  be  ezpedied  to  follow  the  coal  through  all  the 
contiguous  and  conneded  veins  and  feams  of  coal  which  be- 
longed to  him.    The  queftion  therefore  is  Gngly,  whether  un- 
der the  terms  of  the  grant  the  grantee  had  a  right  to  do  that       L  ^^'  J 
which  from  time  to  time  might  be  wanted  to  repair  the  fough^ 
fo  long  as  the  original  purpofe,  for  which  it  was  made,  required 
it  to  be  continued :  or,  whether,  the  fough  having  been  cnc^ 
made,  it  was  the  intention  of  the  parties,  that  the  grantee, 
(hould  ufe  it  no  longer  than  it  ihould  happen  to  continue  un- 
impaired by  length  of  time  or  accidents ;  although  in  confe- 
quence  of  accidents  the  grantee  might  have  a£lually  loft  the  be- 
neficial ufe  of  it  very  foon  after  it  was  made.   Such  latter  con* 
ftrudiion,  it  is  obvious,  would  but  ill  accord  with  the  views  pf 
one  who  was  about  to  open  a  colliery  intended  to  be  worked  as  long 
41/  the  c9al  might  lafl.     As  to  the  liberty  of  making  two  littlq 
fough-pits,  which  were  to  be  kept  open  during  a  certain  time^ 
and  then  to  be  filled  up,  (and  which  has  been  obferved  upon  in 
order  to  (hew  that  the  defendant  could  not  open  pits  for  the 
purpofe  of  repairing  the  fough  \)  this  does  not  furniOi  any  fubi 
ftantial  inference   againft  the  defendant.     The  purpofe  for 
which  that  liberty  was  granted  was  **  the  more  eafy  andfafe  car^ 
««  rying  up  the  tail  of  the  fough  and  examining  it."     The  pur- 
pofe of  carrying  up  the  tail  of  the  fough  has  long  fince  been  an^ 
fwered ;  and  from  the  words, «« the  more  eafy  and  fafe  carrying 
««  up  the  Uul  of  the  fough  ^^^  it  may  be  reafonably  concluded^  that 
the  fough  might  have  been  carried  up,  though  not  fo  eafily  and 
fafcly,  without  fuch  pits ;  and  if  that  be  fa,  Marjhall^  under 
the  words  granting  him  the  liberty  to  make  the  fough,  would 
not  have  been  entitled  to  make  pits  of  that  defcription :  and 
therefore  no  inference  arifcs  from  the  mention  of  them  that 
other  pits  fliould  not  be  made,  .if  the  fame  fhould  be,  and  to 
the  extent  only  in  which  they  ihould  be,  abfolutely  ncccffary 
for  the  purpofe  of  repair.    Nor  do  the  covenants  in  the  deed,       C  ^^^  ]) 
with  refped  to  the  repairs  of  the  fences  and  other  matters  men- 
tioned in  them,  fumiih  any  argument  to  (hew  that  Marjhall 

and 
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jgo6.       ^^  hU  affigns  had  not,  as  incident  to  hb  gfant,  a  right  to  do 

-^— —        what  might  properly  be  necefiary  to  refMir  the  foagh  i  fet  they 
HoDGsoii     are  covenants  by  which  he  bound  himfelf  to  do,  fqr  the  benefit 

^^«^  of  the  grantor,  certain  things  which  had  no  connexion  with 
the  continuance  of  the  fougb,  and  to  do  which  he  would  have 
been  under  no  obligation  without  fuch  covenants*  And  it 
would  be  very  illogical  to  deduce  a  conclulidn  from  the  terms 
of  a  deed  comprehending  covenants,  without  which  one  of  the 
parties  could  not  have  certain  rights,  and  frOdi  their  not  ex« 
prefsly  granting  matters,  which  would  pafs  as  incidents  without 
being  mentioned  at  all,  that  fuch  matters  in  the  nature  of  in- 
ctdents  were  intended  not  to  be  granted.  It  is  therefore  to  be 
feen,  as  there  is  nothing  to  narrow  the  grant,  whether  the  right 
to  repair  the  fough,  and  of  doing  all  neceflary  things  for  that 
purpofe,  do  not  pafs  as  an  incident  to'  the  grant  of  the  liberty 
of  making  it.  As  to  which  the  authorities  quoted  by  Mr.  1&/- 
foyJ  are  very  ftrong,  and  that  cited  from  a  Ro/L  -/Ar.  567.  is 
very  like  the  prefent  cafe.  It  appears  from  the  year-bobk» 
9  E.  4.  35.  thus — Cboiff  in  the  courfe  of  an  argument  at  the 
bar,  put  this  cafe :  «  If  a  man  grant  to  me  to  dig  in  his  land; 
*>  and  make  a  trench  from  fuch  a  fountain  or  fpring  to  my 
*<  place,  fo  that  I  may  put  a  pipe  to  carry  the  water  to  my 
^  place ;  if  the  pipe  be  afterwards  (lopped  or  broken,  fo  that 
**  the  water  cannot  iflue  out,  I  cannot  dig  the  land  to  amend 
*<  the  pipe ;  for  that  was  not  granted  to  me :  but  if  he  had 
'<  granted  that  I  might  dig  and  amend  the  pipe  toties  quotiesg 

^623  3  *^  &c.,  then  I  ihould  do  it.  And  the  law  is  the  fame  if  I 
«  prefcribe  to  have  fuch  a  conduit ;  it  behoveth  me  to  prefcribc 
<*  to  fcour  and  amend  it^  toties  quoties.  &c.  or^  otherwife  I 
"  cannot  dig  the  land  to  empty  it,  &c.  ^4od  fait  negatum 
««  in  both  the  cafes ;  for  it  was  faid  by  the  Court,  that  it  ij 
«*  incident  to  ^fttch  a  grant  to  fcour  and  amend!^  The  authority 
of  this  and  the  other  cafes  was  not  difputed  \  but  the  cafe  found 
in  RoUe^s  Ahr.  and  the  year-book  was  faid  to  be  diftinguifliable 
from  that  now  before  us,  as  that  was  a  continuing  grant,  to 
convey  water  at  all  times.  Tet  it  was  conceded  in  argument. 
If  the  fough  had  been  to  drain  the  water  from  nil  tbt  granUis 
comls^  that  he  would  have  had  a  right  to  maintain  the  fough 
while  there  were  any  coals :  and  if  that  be  fo,  as  it  is  admitted 
by  the  pleadings,  that  a// the  coals  are  not  gotten  from  within  and 

under 
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tinder  Mar/baWs  woody  grounds  and  the  adjoining  lands^        iSotf. 
which  may  be  deemed  the  intended  colliery  ;  upon  the  grounds        ■■ 

already  confidered  the  right  to  maintain  the  fough  will  of  courfe  Hoqosoa 
continue.     For  thefe  reafons  we  are  of  opinion  that  judgment       ^^i^Jl 
fiiould  be  for  the  defendant. 

Judgment  for  the  defendant. 


\ 


C624I 
Lloyd  az^inji  Hooper.  IVednefday^ 

*      -^  June  25th. 

A  Rule  was  obtained  for  the  plaintifF  to  fliew  caufe  why  the  One  who  was 
writ  of  inquiry  executed  and  all  fubfequent  proceedings  refiding  at  a 
Ihould  not  be  fet  afidc  for  irregularity.     The  queftion  turned  fromthrtiS 
upon  whether  the  defendant  had  received  proper  notice  of  exe«  of  his  aireft 
cttthig  the  writ  of  inquiry  ?     The  venue  was  laid  in  MiddlefeK^  till  be  was 
and  the  defendant^  wbofe  general  refidence  was  at  Abergavenny  """^.^^  ^Jj"* 
in  Monmouthjhire^  and  who  was  refiding  there  when  the  firft  executing  the 
writ  was  fued  out,  was  afterwards  arrefted  at  a  hotel  in  Picca*  writ  of  ia« 
dilly^  where  he  had  been  (laying  for  near  a  month  before :  and  3"J7'  ^^'^ 
upon  the  declaration  being  filed,  he  had  four  days'  notice  to  entitled  to 
plead,  which  was  ferved  at  the  hotel,  as  were  other  intervening  more  than 
notices  between  that  and  the  notice  in  queflion,  without  objec-  eight  day*' 
tion  made.     At  length,  inteilocutory  judgment  having  been  to^yncauf 
obtained,  notice  was  given  on  the  7th  of  June  for  executing  though  his 
the  writ  of  inquiry  on  the  i6th;  and  it  was  not  till  the  14th  general  red* 
that  the  want  of  proper  notice  was  obje£lcd  to;  the  defendant  ^^"^^  ("** 
being  feen  at  the  fame  hotel  on  the  7th  and  i6th  of  June,  above  40 

Park  (hewed  caufe;  and  referring  to  the  (lat.    14(^^9.2.  miles  from 
tf.  17.,  which  provides  that  no  caufe  (hall  be  tried  at  the  Sittings  ^<^*»* 
in  London,  &c.  or  Wejlminfler^   &c.  ivhsre  the  defendant  reftdes 
chve  40  fhites  from  the  fame,  unlefs  at  lead  ten  days'  notice  of 
trial  be  given ;  (which  by  the  pradice  of  the  Court  in  thefe 
cafes  is  14  days;)  fald  that  this  had  always  been  underdood  of 
a  bonft  fide  refidence  of  the  party  in  the  country  during  the       [  62$  ] 
proceedings :  though  he  admitted,  according  to  Brind  v.  7>r- 
ris  (a),  that  a  Cafual  re(idence  of  the  party  in  town  where  he 
aras  arrefted,  and  the  laying  the  venue  there,  would  not  take 
away  fab  right  to  tht  longer  notice  in  the  fubfequent  (tages  of 

{a\  iBlac,  1205. 

proceeding 
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i8o5*        pfoceeding  when  he  was  bona  fide  xefiding  above  40  miles^ffl 
■        But  here  he  lefidcd  all  the  time  in  town.  ' 

I4U0YD  Comyn,  contr^^  faid  that  the  defendant's  refidence  In  town 

}^F  R  during  thefe  proceedings  was  merely  oafual,  his  only  home  being 
at  Abergavennji  where  he  was  when  the  writ  was  firft  fued  out^ 
and  to  which  he  was  about  to  return  :  and  that  the  ftatute,  re- 
quiring the  longer  notice  to  be  given  where  the  party  refides 
above  40  miles  from  townj  mud  be  underftood  of  his  place  of 
general  refidencei  his  home,  and  not  of  an  accidental  refidence 
as  a  gueft  at  a  hotel.  That  this  feemed  to  be  the  only  certain 
criterion  for  giving  notice,  and  was  to  be  colleAed  froih  the 
cafe^  of  Brind  v.  Torris,  Kutiff  v.  Gafcmgney  cited  in  Douglas 
V*  Rjoj  {a\  and  Spencer  v.  Smith  (b). 

The  Court  were  clearly  of  opinion  that  the  defendant,  though 
his  general  refidence  might  be  at  Abergavenny^  yet  having  xc^ 
fided  in  London^  for  aught  appeared,  from  the  time  of  his  arrelt 
till  after  he  was  ferved  with  the  notice  of  executing  the  writ 
of  inquiry,  was  only  entitled,  as  one  living  in  town,  to  the  eight 
days'  notice,  which  had  been  given.  That  the  objeA  of  the 
fiatute  in  requiring  the  longer  notice  to  be  given  to  defendants 
xefiding  above  40  miles  from  town  was  to  fecure  to  them  the 

£  626  3  full  benefit  of  the  notice  for  eight  days,  part  of  which  time 
would  neceflarily  be  confumed  in  its  reaching  him  in  the  coun* 
try,  and  in  giving  him  time  to  communicate  upon  it  with  hi» 
agent  in  town :  but  here  the  defendant  continued  domiciled  in' 
London  at  the  time  of  the  notice  ferved,  which  diHinguilhed 
this  from  the  cafe  referred  to» 

Rule  difcbarged* 

(a)  4  Term  Rep,  553*  [b)  I  Eafi^  688. 
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PRINCIPAL  MATTERS, 


A 


ABATEMENT. 

S  hf  the  pradice  of  the  Coart  they 
will  not  grant  oyer  of  an  original 
writ,  and  yet  a  plea  in  abatement  for 
want  of  an  addition  to  the  defendant  in 
foch  writ  IS  bad  withoat  oyer ;  the  effed^ 
18  to  prevent  fach  a  plea  from  being 
pleaded ;  and  therefore  if  pleaded  the 
Court  will  qaaOi  it.  De/bo9S  v*  Heaif, 
E.  46  G.  3.  383 

ACCORD  AKD  SATISPACTION, 
Sci  Bail-bond,  No.  i. 

ACTION,  COMMENCEMENT  OF, 

Where  the  debt  was  paid  afrer  an  alias 
pluries  writ  iiTued,  the  defendant  cannot 
objed  at  the  trial  that  the  latitat  was 
not  returned ;  for  at  any  rate  if  the 
alias  pluries  were  the  commencement 
of  the  a6tion«  it  is  only  an  irregularity, 
which,  though  a  ground  for  application 
to  the  Court  to  fet  aflde  the  proceed- 
ings,  yet  having  been  once  waved,  can- 
not afterwards  be  objeded  to.  Neither 
can  it  be  cbjefled  at  the  trial  that 
when  the  debt  was  paid  the  defendant 
kad  no  notice  of  any  adion  commenced 
or  cods  incurred.  T»ms  r.  Prwdl,  T. 
46  G.  3.  536  ! 

Voi.  VII. 


ACTIOtJoM  THE  CASE- 


I.   Under  ancient  deeds  recognizing  a 
right  in  the  owner  of  an  eftace  to  have 
a  weir  acrofs  a  river  for  talcing  fiQi,  if 
it  appear  that  fuch  weir  was  heretofore 
made  of  brufli-wood»  through  which  ic 
is  poffible  for  the  A(li  to  efcape  into  the 
upper  part  of  the  river,  he  cannot  con- 
vert  it  into  a  (lone  weir,  whereby  the 
poffibility   of  an   efcape  through   the 
weir  is  debarred }  though  in  flood  timea 
the  fi(h  may  ftiil  overleap  it.      The  en- 
hancing, (Iraitening,  or  enlarging  of  aa 
ancient  weir,  as  well  as  the  new  ereQion 
of  one,  for  the  purpofe  of  (lopping  fi(h 
in  their  pafTage  up  a  river,  is  treated  as 
a    public   nufance   by   Magna  Charta» 
c.  2%'  and  izEJ.  4^.  c.y.:  and. the  right 
to  convert  a  bru(h-WJod  into  a  (lone 
weir,  is  not  evidenced  bv  (hewing  that 
40  years  ago  two-thirds  of  it  had  been 
fo  converted,  without  interruption  }  and 
the  a^ion  for  the  injury  having  been 
brought  within  20  years  after  the  re* 
maining  third  part  was  fo  converted* 
fFel^  V.  Homiy,  CUrk,  ff.  ^6G.},    1 95 

2.  After  a  warranty  of  a  horfe  as  found 
the  vendor  in  a  fubfequent  conyerfation 
faid,  that  if  the  horfe  wert  un/ound^ 
(which  he  denied)  bt  «u3tild  takt  it 
again  and  rtturn  the  monej.  This  is  no 
j^  k  abi^odon* 
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ANNUITY. 


abandonment  of  tlie  original  contrafl, 
wKich  iUU  remains  open ;  and  though 
the  horfe  be  unfoimd  che  vendee  muft 
fue  upon  the  warranty,  and  cannoi 
maintain  affampfit  for  money  had  and 
received  to  recover  back  che  price,  af- 
ter a  tender  of  the  horfe,     Pajna  v. 

3.  A  canal  ad  provided  that  the  Canal 
Company  fhould  not  be  entitled,  on 
purchafing  lands  for  making  a  cantl. 
to  any  coal  mines,  &c.  tfnder  the  fame ; 
bot  that  fuch  mines  ibould  belong  to 
the  fame  perfoAS  at  mioold  have  been 
entitled  to  them,  lixhc  a£l  hadoot  been 
made:  bot  it  required  the  owners  to 
give  notice  to  the  Company  of  their 
intention  to  work  their  mines  within  ten 
yards  of  the  canal ;  and  that  the  Com* 
pany  might  infpcd  the  mines,  and 
might  ftop  the  further  working  of  them, 
paying  compenfation  to  the  owners: 
held  that  the  right  of  the  owners  to 
work  within  the  ten  yards  was  left  as 

'before  the  ad,  if  after  notice  given  by 
them  to  the  Company  the  latter  did  not 
purchafe  out  their  rights  ;  and  that  the 
canal  being  damaged  by  the  nearer  ap- 
proach of  the  mine  after  fuch  notice 
and  non-purchafe,  noadion  lay  again  ft 
the  coalK)wner  for  fuch  injury,  which 
happened  by  the  default  of  the  Com- 
pany in  not  purchaling.  Tht  Company 
ofProprietort  oftbt  WjrUy  dnd  KJ/ington 
Canal  Naxigaihn  v.  BradUif  and  others, 
E.\6G.i.  368 

4.  Aliter,  where  the  canal  ad  provided 
that  in  working  fuch  mines  no  injury 
ihoold  be  done  to  the  canal.  Birming- 
ham Canal  Company  v.  Hawei/ord, 
cited.  ih. 

5«  And  aliter,  where  the  hoofe  of  one 
claiming  under  a  grant  from  the  owner 
of  the  foil  was  undermined  by  him. 
Earl  of  Lonfilali^s  €a/i9  cited.  ih. 


ADMINISTRATOR   AKt> 

TOR. 


EXECU- 


An  execetor  adminidering,  having  once 
received  money,  aflets  of  his  tellator, 
cannot  difcharge  himfelf  under  the  plea 
«f  picoe  adminiibavit  to  an  adion  by  a 


bond  creditor  of  his  teftator,  by  (hewing 
that  he  paid  the  mon«y  over  to  his  co-e>4 
ecutor,  even  for  the  purpofe  of  fatisfy- 
ing  the  bond  <;reditor,  who  had  applied 
for  payment  to  fuch  co-executor,  if  the 
co-executor  afterwards  mifapplied  the 
money  by  retaining  it  to  fatisfy  his  own 
fimplft  contrad  debt.  Croffi  et  Utcor, 
MminiJIr^tors  of  ReeJert  v.  Smith  and 
Munt,  Executors  ofGrier/on,  U,  4b  G.  5. 

a^S 

AFFIDAVIT  TO  HOLD  TO  BAIL- 

1.  An  affidavit  to  hold  to  bail,  dating 
that  the  defendant  was  "  juilly  indebted 
to  the  plaintiff  in  loo/.  upon  and  by 
virtue  of  a  certain  bill  of  exchange 
drawn  by  ihcjdefendant,  and  long  fince 
due  and  unpaid,'*  is  fufficient,  without 
Hating  in  what  charader  the  bill  wa> 
due  to  the  plaintitF,  whether  as  payee 

,  or  indorfee^  Bra^fimu  v.  Saddimgtont 
M*  46  G,  }.  94 

2.  An  afidarvit  to  hold  to  bail,  only  ftaing 
that  the  defendant  was  **  heMttd  to- 
the  plaintiff  in  94/.  Jbr  gaUs  foU  amd 
deli'uered,  (not  ftating  hy  the phgintif  tw 
the  defendant,)  and  as  the  acceptor  of  a 
bill  of  exchange,"  is  icfufficieat.  Peris 
V.  Stoem^  //.  46  Cr.  3.  1  j^ 

ANNUITY. 

The  annuity  ad,  17  Geo.  3.  r.  a6.  at  ap^ 
pears  from  the  whole  purview  of  it,  ia 
confined  throughout  to  annuities  grant- 
ediupon^rim/ary  conHderation  s  thoogk 
the  hrll  daufe,  in  the  terms  of  it,  re- 
quires amemorial  of  every  annuity  bond« 
ice.  to  be  inrolled.  It  is  not  enough, 
therefore,  for  the  defendant  to  plead 
generally  to  an  adion  on  a  bond  con* 
ditfoned  for  the  payment  of  an  aunoicyt 
the  eon(ideratton  whereof  does  not  ap- 
pear upon  the  face  of  the  bond  or  con* 
dition  iet  forth  upon  oyer,  that  it  wat 
fealed  and  delivered  after  the  pa  fling  of 
the  ad,  and  that  no  sntmorial  of  tt  was 
inrolled  ;  without  (hewing  that  the  con- 
fideration  was  pecuniary ;  but  fuch  gc» 
neral  plea  is  bad  on  demurrer.  HerXt 
Exicutrhe  ofHcrn,  fm  Hone  and  Mother m 
7".  46  G.  3,  529 

APPEAL. 


ASSUMPSIT. 


6s$ 


Iht  joftice*  are  bound  by  ftftt.  9  (7.  i. 

.    £•  7.  /.  8.  to  receive  and   adjourn  an 

- .  appeal  made  by  the  next  Seflions  after 

'   an  order  of  retnoval  made,  againft  fach 

order,  if  no  notice  have  been  given  to 

the  refpondent ;  though  they  (hould  be 

of  opiMoa  that  the  order  was  executed 

in  fufficient  time  before  the  Seffions  to 

'    have  enabled  the  appellants  to  give 

reafonable  notice  of  their  appeal  to  the 

refpondents.    T%i  King  v.  Th0  yn/ffca 

1^ Stitfofifjlfire,  T.46G.  3.  549 

APPRENTICE. 

See  Sett LtuEHT   by  Apprenticb- 
SHiP.     Stamp,  No.  i. 

Where,  upon  a  habeas  corpus  to  bring  up 
the  body  of  an  apprentice,  the  keeper 
of  the  Houfe  of  Correftion  returned^ 
with  the  body  of  the  party,  a  regular 
conviAion  of  him  by  two  magiflrates 
on  the  ftat.  20  Geo.  2.  r.  19.  for  a  mif- 
demeanor  in  abfeming  himfeir  as  an 
apprentice  from  his  matter *s  fervice ;  it 
it  no  anfwer  to  (he^  by  afiidavir  that 
the  party  had  bound  himiclf  H/uUn  an 
infant  to  ferve  Ctl(  25,  and  that  when  he 
came  of  age  he  eleded  to  avoid  the 
indentures,  after  which  the  offence  im- 
puted had  been  committed  ;    for  thi^ 
was  proper  mauer  to  be  (hewn  to  the 
magiftrates  beIow»  who,  if  the  matter 
Ihewn  to  them  were  true,  aded  at  their 
own  peril  in  committing  the  party  ;  but 
this  Court  have  no  power  to  difcharge 
an  apprentice  from  his  indentures ;  and 
are  bound  by  the  return  of  a  regular 
conviction,  where  the   obje£tion   doei 
not  appear  on  the  face  of  the  return,  to 
remand  the  party.    Ex  parti  Gill,  B. 
46  G.  3.  37: 

ASSUMPSIT. 

I;  A  creditor  for  goods  fold  and  delivered 
to  a  trader  who  bad  committed  a  fecret 
a£l  of  bankrapccyj  not  being  cognizant 
thereof,  attached  money  of  the  trader's 
la  the  hands  of  a  third  perfon,  and  re« 
covered  judgment  in  the  mayor's  court 

.   9i  Londmi'  a^aioft  the  garniihce,  who 


thereupon  paid  him  the  amount  of  the 
debt  fo  attached ;  afterwards  a  commif* 
ffion  iiTued:    held,  that  this  payment 
was  not  protected  by  the  (tat.  19  G.  2. 
r.  33.  not  being  a  payment  made  by 
Che  bankrupt  in  the  ufual  and  ordinary 
courfe  of  trade  and  dealing ;  and  held 
that  the  aiHgnees  of  fuch  bankrupt,  an« 
der  a  third  commiflton  ifTued   againft 
him,  might  foe  for  and  recover  back 
fuch  payment,  although  the  bankrupt 
who  had  obtained  his  certificate  under 
his  former  commiiBons,  had  not  paid 
!{/.  in  the  pound  under  the  fecond  of 
them :   in  which  cafe  his  future  efFeds 
remain  liable  to  that  extent  to  his  cre- 
ditors under  the  fecond  com  million  re- 
fpeAively.     Hovil  and  •tbers^  ^ffig^f^** 
Ve,  of  War  Jell t  a  Bankrupt ^  v.  Browm^m 
if/g,  H.  ^6G.s.  154 

2.  A  trader  indebted  to  the  defendants* 
after  a  fecret  aft  of  bankruptcy,  givet 
them  a  new  bill  in  lieu  of  their  former 
claim,  and  depofits  with  them  certaia 
policies  of  infurance  made  on  his  ac* 
count,  as  collateral  fecurity.   And  after 
notice  of  a  lofs  upon  thofe  policies,  the 
policy  broker,  at  the  bankrupt's  re- 
queftv.gives  his  own  acceptance  to  the 
defendants  (which  was  afterwards  paid), 
in  order  to  induce   them  to  give  up 
their  lien  on  the  policies ;   after  which 
a  commiflionof  bankrupt  having  iflued 
againlt  the  trader  on  the  prior  ad  of 
bankruptcy:    held,  that  the  afligneet 
could  not  recover  from  the  defendant! 
the  amount  of  the  broker's  acceptance 
paid  to  them,  which  was  the  money  of 
the-  broker,  and   not  of  the  bankrupt ; 
though  the  broker,  in  fettling  his  kc* 
count  with  the  adignees,  retained  the 
amount  of  the  money  To  paid  by  hin^ 
to  the  defendants,  in  order  to  get  the 
policies  out  of  their  hands.     Ho*vtl  and 
others  t  J^Jfignees  of  IV ar dell,  a  Bankrupt t 
v.'Paek  and  antther,  H,  46  G^.  3.     164 
v{.  After  a  warranty  of  a  horfe  as  roun4 
the  vendor  in  a  fubfequeot  converfation 
faid,    that  if  the  horfe  nuere   unfouni 
(which  he  denied)    he  nuould  take  itl 
again  and  return  the  money.     This  is  no 
abandonment  of  the  original  contract, 
which  ftill  reiaains  open ;  and  though 
\  K  k  2  the 
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ATTORNEY. 


bail; 


the  hoHe  be  aafooni  the  vendee  aaft 
fae  opon  the  wmrraoty,  and  cannot 
maintain  affiimpfic  for  money  bad  and 
received  to  recover  back  the  price*  af- 
ter a  tender  of  the  horfe.     Papme  v. 

4.  A  premium  paid  on  an  illegal  in/a- 
ranee,  though  not  in  {a&  known  to  the 
parties  to  be  fo^  cannot  be  recovered 
back*     LiAhock  v.  Pats,  T.  46  G.  3. 

449 

5.  Where  the  plaintiff  declares  upon  a 

qaantum  meruit  for  work  and  labour 
done,  and  materials  found,  it  is  compe- 
tent to  the  defendant*  even  without  no- 
tice to  the  plainiift,  to  prove  that  the 
work  done  was  not  worth  fo  much  at 
the  plaintiff  claims.  And  if  it  appear 
that  the  plaindff  had  been  paid  on  ac- 
count as  much  at  the  work  was  worth, 
he  cannot  recover*  And  fo  it  feems 
that  the  deiendant  may  be  let  into  fuch 
a  defence  where  the  contrad  was  for 
the  work  to  be  done  at  a  certain  price ; 
at  Icafi  if  he  give  the  plaintiff  previous 
notice  of  fuch  defence*  that  he  may  be 
prepared  to  meet  it.  And*  quaere*  if 
the  work  done  be  wholly  inadequate  to 
anfwer  the  purpofe  for  which  it  was 
undertaken  to  be  performed*  whether 
the  defendant  may  not  be  let  into  fuch 
defence  even  without  notice.  Bafiin  v. 
Bmtter,  T.  46  G.  3.  479 

ATTORNEY. 

1.  Attomies*  pUintsffs,  are  not  within  the 
London  court  of  confcience  adt  39  & 
40  G.  3.  c.  104.  compellable  to  fue 
there  for  a  debt  under  5/.  at  the  perii 

.  of  cofts.     Btard  v.  Parkgr,  M,  46  G.  3 

47 

2.  And  this,  though  the  defendant  were 

alfo  an  attorney.    M.  46  G.  3.         50 

3.  An  attorney  is  bound  todifclofe*  when 
called  as  a  witDcfs  by  the  adverfe  par- 
ty* the  contents  of  a  notice  which  he 
received  to  produce  a  paper  in  the  hands 
of  his  client ;  the  privilege  of  the  client 
only  extending  to  exclude  the  difclofure 
of  any  fad  communicated  confidentially 
to  the  witnefs  in  the  cbarader  of  his  at- 
torney. Sptnceiij,  quitam,  v.  Scbulen- 
turgb,  E.  46  G.  3.  357 


AWARD. 

1.  Upon  a  reference  of  all  affioos,  coo- 
trover  fies,  &C.  and  alfo  of  two  diftind 
matters  of  difference ;  if  the  arbitrator 
omit  to  decide  one  of  fuch  diftind  ouit* 
tzr%9  that  vidates  the  whole  award; 
which  cannot  therefore  be  enforced  hf 
attachmenu  KmrniaU  ▼.  Ramdmii,  M, 
46  G.  3.  81 

2.  Where  parties  by  bond  agreed  to  fab- 
mit  natters  in  difference  between  thena 
to  arbitrations  and  that  the  fobnuffioo 
ihoold  be  made  a  rule  of  court,  it  ia 
competent  to  either*  even  Hnoe  the  ftat. 
giciolf.%.  r.  15.  to  revoke  by  deed 
his  fubmiffion*  and  notify  the  fame  to 
the  arbitrators  before  the  authority  bs 
executed :  and  he  cnnot  be  attached 
for  a  contempt  of  court  if  after  fuch 
revocation  and  notice  the  arbitrators 
make  an  awards  and  the  fubmiffion  be 
made  a  rule  of  coarr.  But  it  feems 
that  it  would  be  a  contempt  to  revoke 
the  fubmi&9n  after  ic  had  been  made  a 
rule  of  court.     Milnt  mnd  ahirs^  Af* 

figniu  o/Rh§dti  md  mmttbtr,  Bmaknpts^ 
V.  Grairix,  T.  46  G.  3.  60S 

BAIL. 
Sa  Appidavit  to  holb  to  Bail. 

1.  The  defendant*  a  feaman,  beiag  oat 
upon  bail  on  procefs  for  a  debt  under 
2C/.,  was  impreffed  into  the  king's  fer- 
vice ;  and  as  he  would  have  been  enti- 
tled to  his  difcbarge,  if  in  cuftody*  by 
virtue  of  the  (lat.  33  G.  3.  r.  tj.  yi  2a.» 
the  Court  on  application  of  the  baU 
ordered  an  exoneretur  to  be  entered  oo 
the  biil-piece  in  the  firft  inftaoce.  Ro-- 
birtfon^.  PaiUrJon^  T.  46  G.  3.      405 

2.  Bail  in  error*  who  were  excepted  to 
and  did  not  juftify,  were  relieved  from 
proceedings  againft  them*  though  00 
other  bail  had  been  put  in ;  but  they 
were  made  to  pay  the  cofts  op  to  this 
time*  the  plaintiff  having  been  induced 
by  former  cafes  to  proceed  againft 
them.  Gould  and  anther  v.  H^n^nm^ 
T.  46  G.  3.  j8o 

3.  After  deHault  made  in  not  potting  ia 
fpecial  bail  in  time*  it  is  aot  enough 
that  bail  are  afterwards  fmtH:  bot  the 


BANKRUPT. 


6it 


pf  aintlflT  may  take  an  affignment  of  the 
4>ail  bond  and  proceed  thereon,  unlefs 
<he  bail  be  zKojufiifiiJ,  though  not  be- 
fore excepted  to.  Turner  v.  Cary  and 
/Bthirs,  T,  466.5.  607 

BAIL-BOND, 

To  debt  on  a  bail  bond,  it  is  no  good 
plea  that  the  a6l!on  was  brought  by 
the  iheriff  for  the  benefit  of  and  as 
truftee  for  the  (heriff's  officer,  who  ar. 
reded  the  defendant,  and  to  whom  the 
defendant  paid  the  debt  and  cods,  &c. 
after  the  retarn-day,  but  Befon  thtjht- 
rifffwas  ruled  to  return  the  n»rit^  and 
wno  accepted  the  money  fo  paid  by  the 
defendaot,  tn  full  fatisfaQion  and  dtf" 
charge  •/  the  bail-bond  and  fees,  &c. ; 
and  that  if  any  damage  were  afterwards 
incurred  for  default  of  defendant's  ap- 
pearance according  to  the  condition  of 
the  bond,  it  was  occafioned  by  the  de- 
fault of  fuch  iheriiT's  officer  in  not  pay- 
ing over  the  debt  and  cods  to  the  plaii - 
tiff'in  the  original  adlion,  which  would 
have  been  accepted  by  fuch  plaintiff^ 
&c. :  for  it  does,  not  thereby  appear 
that  the  (heriif 's  officer  had  either  a 
legal  or  an  equitahle  intereft  (even  fup- 
pofing  the  'latter  would  have  fufficed) 
in  the  bond  at  the  tinie  of  the  fuppofed 
fatisfaSion  received  by  fuch  officer ;  and 
fuppofing  that  accord  and  fatisfaiftipn 
could  be  pleaded  to  fuch  a  bond,  not 

«  for  money t  but  for  a  collateral  ad  ;  and 
fuppofing  that  it  could  be  fo  pleaded 
after  the  day  flipulated  for  performance 
of  the  a6\.  Scholey  and  Domviile  v. 
Mearnst  H.  46  G*  3.  ^8 

BANKRUPT. 

i$i  Insolvent  DgBTORS|  No.  2. 
Mandam(;s,  No.  i. 

|.  It  is  a  good  plea  to  an  a^ion  on  a  pro- 
iniflfory  note  and  for  money  lent,  that 
the  pUintifF  is  an  uncertificated  bank 
rupt,  and  that  his  aiSgnecs  required  the 
defendant  tp  p4y  to  them  the  money 
claimed  by  the  piaintiff :  and  it  is  no 
good  repiicatioa  that  the  <^ofet  of  ac- 
(ipn  accrued  after  the  plaintiff  became 


bankrupt,  and  that  the  defendant  treat- 
ed with  the  plaintiff  as  a  perfon  capable 
of  receiving  credit  in  thofe  behalves  ; 
and  that  the  commiffioners  had  made 
no  new  affignment  of  the  faid  notes  and 
money ;  for  the  general  affignment  of 
the  commiffioners  pafTes  to  the  affigneea 
of  the  bankrupt  all  his  a/>fr- acquired 
as  well  as  prefent  perfonal  property  and 
debts.    Kitchen  v.  Bartfch,  M,  46  G.  3. 

a.  A  bill  of  fale  to  a  particalar  creditor 
of  all  the  effefis  of  a  trader,  in  truft  to 
fatisfy  his  debt,  and  pay  over  the  iar* 
plus  (if  any)  to  the  trader,  is  an  a6t  of 
bankruptcy,  and  of  no  effect  a«  a  con- 
veyance, notwith Handing  it  was  given 
by  the  trader  *when  undtr  arreft  at  thi 
futt  of  the  particular  creditor  for  a  juft 
debt,  and  followed  by  an  immediate 
change  of  poiTeffion.  There  was  ano-> 
ther  writ  out  againft  the  trader  at  the 
time,  and  he  knew  that  he  was  in  infol- 
vent  circumftances ;  but  it  did  not  ap* 
pear  (hat  thefe  fa£ls  were  known  to  the 
particular  creditor.  Netwton,  ^ffignei 
of  Stelfhx^  a  Bankrupt ,  v.  Chantier,  ff. 
46  G.  3.  138 

3*  A  creditor  for  goads  fold  and  deli* 
vcred  to  a  trader,  who  l^ad  committed 
a  fecret  a6t  of  bankruptcy,  not  being 
cognisant  thereof,  attached  money  of 
the  traders  in  the  hands  of  a  third  per- 
fon, and  -recovered  judgment  in  the 
mayor's  court  of  London  againft  the 
garniihee,  who  thereupon  faid  him  the 
amount  of  the  debt  fo  attached  ;  and 
afterwards  a  commiffion  iflued :  held 
that  this  payment  was  not  protected  b/ 
the  ftat.  19  G.  2.  r.  32.,  not  being  a 
payment  made  fy  the  bankrupt  in  thfS 
ufual  and  ordinary  coarfe  of  trade  and 
dealing :  and  held  that  the  affignees  of 
fuch  bankrupt,  under  a  third tommxiBon 
iflued  againli  him,  might  fue  for  and 
recover  back  fuch  payment,  although 
the  bankrupt,  who  bad  obtained  hit 
certificate  under  his  former  commif* 
fions,  had  not  paid  15/.  in  the  pound 
under  the  fecond  of  them ;  in  which 
cafe  his  future  effedls  remain  liable  tp 
that  extent  to  hit  creditors  under  the 
kcond  con)mi(fiou  refpe^vely.  hovil 
K  k  3  eind 
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BANXRtlPT. 


^md  cihifSt  j/^^is  $/Vrardelli  a  Bank' 
^Mpt»  V.  BrowHtngi  H,  ^G*%,         154 
4|,.  A  trader  indebced  to  cbe  defendant!, 
after  a  fecret  ad  of  bankruptcy j  gives 
tbem  a  neW  bill  in  lieu  of  their  former 
claim,  and  depofits  with  them  certain 
policies  of  rnfurance  made  on  his  ac- 
coonc  as  colUteral  fecariiy.     A nd  after 
notice  of  a  lofs  upon  thofe  policiet*  the 
.policy  broker,   ajt  the  bankrupt's  re- 
^ueil,  gives  his  own  acceptance  to  the 
defendants  (which  was  afterwards  paid), 
in  order  to  induce  chem  to  give  op  their 
lien  on  the  policies  ;   after  which  a 
commiflion  of  bankrupt  having  iiTued 
again  ft  the  trader*  on  the  prior  ad  of 
baakraptcy  :    held,  that  the  aflignees 
.  could  not  recover  from  the  defendants 
the  amount  of  the  broker's  acceptance 
paid  to  theia,  which  was  the  money  of 
|he  broker,  and  not  of  the  bankrupt ; 
though  the  broker,  in  fettling  his  ac- 
count with  the  affignees,  retained  the 
amount  of  the  money  fo  paid  by  him 
.  to  the  defendants,  in  order  to  get  the 
poUdes  out  of  their  hands.     Hovil  and 
0tbers^  4ffigneis  of  IVardeU^  a  Bankrupt , 
¥•  Pack  and  another,  H,  46  G.  3.     164 
5.  Where  affignees  of  a  bankrupt  ad rer- 
tifed  the  leafe  of  certain  premifes,  of 
which  the  bankrupt  was  leflee,  for  fale 
by  audioa,  (without  dating  themfelves 
to  be  the  owners  or  pofTeiTed  thereof.) 
and  no  bidder  offering,  they  never  took 
poiTeilion  in  fad  of  the  premifes  :   held 
that  this  was  no  more  than  an  experi- 
ment to  afcertain  the  value,  whether 
the  leafe  wtrc  beneficial  or  not  to  the 
creditorSf  and  did  not  amount  to  an  afr 
fent  on  the  pan  of  the  afligoees  to  take 
the  term,  nor  fopport  an  averment  io  a 
declaration  in  covenant  againd  them  by 
the  landlord,  that  all  the  eflate,  right, 
title,  inrertft,  &c,  of  the  bankropt  in 
the  pre  miff  8  came  to  tki  defendants  by 
aj^gnmtnt  thereof,    burner  v .  Ricbardjon 
andanstbir,  Affi^neu  of  Barker ^  a  Bank - 
r»//,  £.  46G.  3.  335 

6.  But  in  an  adion  for  qfe  and  occupation 
brought  againU  the  a(&gnee  of  a  bank 
rupt  to  M.bum  a  hqufe  was  let,  proof 
that  the  landlord  had  applied  to  the  af- 
fiance after  the  bankruptcy  to  know  if 


be  meant  to  ialee  die  %aiikr«pt^«  1ntel«ft 
in  the  houfe  ;  to  whick  the  afli^oee  aa« 
fwered,  that  if  he  did  pot  kt  it  by  Lmdf* 
day  he  would  give  it  up  ;  and  be  after- 
wards accordingly  paid  up  the  rent  lo 
that  day,  and  offered  the  key.  Lord 
Kenyon  C.  J,  held  him  liable.  Boenu 
V*  RobinfoH,    WeJiminfieTf   Dee.    iSoo»' 

319 

7.  The  drawer  of  a  bill  of  exdiaagry 

which  haid  been  accepted,  and  was  opt 
refufed  payment  by  the  acceptor  till 
after  the  bankruptcy  of  the  drawer,  is 
difcharged  by  his  certificate,  inafmuch 
as  fuch  debt  is  made  proveable  under 
his  com  million  by  the  ftat.  7  G.  x.  r.  31% 
Storey  v.  Barm,  T,  46  C  j.  43^ 

8.  A  devifee  for  life  of  an  eflate,  part  of 
which  was  a  brick  ground,  making 
bricks  there  for  (ale  generally,  with  a 
view  to  profit,  is  not  a  trader  within  the 
bankrupt  laws,  though  he  purchafed  the 
coals  and  foroe  of  the  wood  ufed  in 
burning  the  bricks,  and  had  occupied 
tlie  fame  ground  as  a  brickmaker  for 

feneral  fale  before  the  eflate  came  to 
im  by  devife ;  for  this  is  but  a  more 
beneficial  mode  of  enjoying  his  own 
eftate,  by  carrying  the  foil  to  market 
in  an  ameliorated  flate ;  and  it  is  not  a 
buying  of  any  commodity,  to  fell  it 
again  :  nor  does  it  fall  within  the  prin- 
ciple of  the  bankrupt  laws  which  were 
levelled  againfl  thofe  who  getting  other 
m?n's  goods  into  their  hands  obtain 
credit  upon  and  confume  the  fame. 
Sutton  v.  ff^eelej,  T,  46  G,  3.  44a 

9.  Where  a  trader,  .being  preiTed  by  a 
creditor  for  payment  or  ^curity,  one 
or  Other  of  which  he  faid  he  would 
have,  gave  a  bill  pf  f«Ie  of  certain 
wools  and  cloths  in  a  mill,  apparently 
the  whole  of  his  ftock,  and  immediately 
left  his  bufinefs  and  home,  and  became 
a  bankrupt ;  thif,  inafmoch  as  the  ad 
done  did  not  redeem  the  trader  eveii 
frnm  any  prefent  difficulty,  which  is  the 
ordinary  motive  for  fuch  an  ad  when 
really  done  under  the  prefifore  of  a 
threat,  is  evidence  that  it  was  not  done 
under  fuch  preffure,  bat  voluntarily, 
and  with  a  view  to.  prefer  the  particular 
cre4itoi  in  coatemplation  of  batkrupt- 

'  ,  .  cy» 
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ty ;  tnd  n  &ltrt(9re  vofd  as  igaioft  th^ 
aSgnees  of  the  banter  opt.  Thornton 
mndotbirt^  AJJigma  tfltangdalej^  9  Bank*' 
rupt^   v«   Harguavts  and  another^   T. 

46^.3-  5441 


BARON  AND  FEME. 

^t%e  Court  will  difcharge  a  married  «ro> 
faian  Dii  filing  comtoon  bail,  who  was 
fuied  for  goods  fold  and  delivered  to  her 
by  the  plaindlF;  knowing  at  the  time ' 
that  (he  wai  a  married  woman,  though 
living  apart  ftom  her  hulband  with  a 
feparate  maintenance.  fVardcU^.Goecb^ 

r.  460.3,  58a 

BASTARD. 

The  Court  will  grant  a  habeas  coq)OS  to 
bring  up  the  body  of  a  baftard  child* 
within  the  age  of  nurture,  for  the  pur- 
pofe  of  reftortng  it  to  the  cuflody  of  the 
mother,  from  whofe  quifit  pofleflion  it 
was  taken,  at  one  time  by  frauds  and 
afterwards  by  force ;  and  this  without 
prejudice  to  the  queftioo  of  guard i a n- 
ibip,  which  belongs  to  the  Lord  Chan- 
cellor reprefenting  the  king  in  Chan- 
cery. Thi  King  V.  Hopkins  ami  Wife, 
ST.  46  G.  3.  579 

BILLS  OF  EXCHANGE,  &c. 

|.  At  S,,  and  C,  trading  under  the  firm 
of  A,  and  2?.,  in  the  cotton  buAneft ;  C 
not  being  known  to  the  world  ^s  a  part- 
per  ;  and  A*  and  B,  traded  as  partners 
alone  under  the  fame  firm  in  the  bufi 
nefs  of  grocers  I  in  which  latter  bufineis 
they  became  indebted  to  A  and  gave 
btm  their  acceptance  ;  which  not  being 
able  to  t;ike  up  when  due,  they,  in  or- 
der to  provide  for  ic^  tndorfcd  in  the 
common  firm  of  A.  and  B,  a  bill  of  ex- 
change to  D,  which  they  had  received 
in  the  eoiton  bufinefs  in  which  C.  was 
interefted;  but  fuch  indorfemcnt  was 
unknown  to  (7.,  of  whom  p.  the  in- 
dorfee  had  no  knowledge  at  the  tim:'. 
^eld  that  fuch  iadorfeoient  in  the  firm 
common  to  both  partnerlKips  of  a  bill 
received  by  A.  and  ^.  |n  tb^  cotton 
bufinefs  bound  C,  their  fecret  partner 
|Q  iha(  bufinefsi  ai^d  tb^t  coofe^ueotly 


€.  m%%  liable  to  be  fued  by  D.  on  fuch 
indorfement ;  the  latter  not  knowing  of 
the  mifapplication  of  the  partnerfhip 
fund  at  the  time.  SnjQan  wtJ  others  y 9 
Steele,  Clert,  and  Wood,  //.  46  G.  3. 

2.  An  indorfee,  three  months  after  a  bill 
became  due,  demanded  payment  of  the 
indorfer,  who  firfl  promifedto  pay  it  if  be 
nuould  call  again  n^ith  the  aecount^  and 
afterwards  faid  that  hi  had  not  had  re^m 
gular  notice,  hut  as  the  debt  nnasjufily  doe 
he  njtfouid  pesy  it :  held  that  the  firH  con» 
verfation,  being  an  abfoiute  promife  to 
pay  the  bill,  was  prima  facie  an  admif- 
fion  that  the  bill  had  been  prefented  to 
the  acceptor  for  payment  in  due  time^ 
and  had  been  dijionoured,  and  that  due 
notice  had  been  given  of  it  to  the  in<» 
dorfee ;  and  fuperfeded  the  neceflity  of 
other  proof  to  fatisfy  tbofe  averments  in 
the  declaration;  and  that  the  fecond 
converfation  only  limited  the  inferenco 
from  the  former  fo  far  as  the  want  of 
regular  notice  of  the  difiionour  to  tbe 
defendant  went;  which  objedion  he 
waved.   Lnndie  v.  Rohertfon,  H,  46^.3, 

\,  If  an  tndorfer  neglect  to  demand  pay« 
ment  of  the  drawer  in  a  convenienc 
time,  a  fubfequent  promife  to  pay  by 
the  indorfer  will  cure  this  laches.  ^  ^j 
Lord  Raymond  C.  J,  Hadd^k  y.  Bury^ 
Middlefex,  T.  3  G.  a,  MS.         ^    226 

4..  it  feems  that  proof  of  a  proceft  for 
non.afcceptance  of  a  foreign  bill  of  ex« 
change  is  necefTary  to  enable  the  payee 
to  recover  againft  the  drawer ;  and  that 
the  want  of  it  is  not  fupplied  by  proof 
of  a  noting  for  non-acceptance  and  a 
fubfequent   proteft  for  non-payment* 
But  whether  or  not  the  proteft  for  non* 
payment    be  fofficient   in  fuch    caf^^ 
where  the  bolder,  after  a  refufal  by  the 
drawee  10  accept,  prefented  it  for  pay. 
ment  when  due»  and  was  refafed  pay* 
ment;  at  any  rate  the  holder  is  bound 
to  give  notice  to  the  drawer  o^  the  non* 
acceptance  ;  without  which  the  original 
payee,  to  whom  the  bill  was  returned^ 
Cannot  recover  againft  the  drawer :  and 
it  ia  no  excufe  for  nqt  giving  foch  nov 
ticc  that  the  dravver  iik4  Ae  efiedi  in 
Kk4  ib^ 


«3* 


BRIDGE. 


the  drawee't  haads  at  the  ti«e  wben 
the  bin  was  refafed  acceptance  or  after- 
wards,  if  he  had  fooie  effeds  (to  what 
ever  aBouci)  in  the  drawee's  haodf 
when  the  hill  was  drawn.  Orr  wul 
pibtrs  V.  Magiunist  £•  46  G,  3.         J59 

{.  Wn  ether  or  oot  the  iattk  of  patting  a 
Jetter  into  the  poft-office  containing  no- 
tice of  the  dilbonoar  of  a  bill  to  the 
drawer,  to  whom  it  was  direded,  be  of 
itfclf  fiifficient  evidence  to  be  left  to  the 
jary  that  fuch  notice  reached  the  draw- 
er; at  any  rate,  if  a  bill  be  accepted 
payable  at  J.*s,  who  is  the  acceptor^^ 
banker,  the  party  taking  fuch  fpecial 
accepUDce,  (which  be  is  not  bound  to 
do)  thereby  impliedly  agrees  to  prefent 
St  for  payment  within  the  ufual  banking 
boars  at  the  place  where  it  is  made 
payable ;  and  if  he  prefent  it  after  fuch 
BOOfSy  withoQt  effedy  it  is  no  evidence 
of  the  di(honour  of  the  bill  fo  as  to 
charge  the  drawer,  Parktr  v.  Gordom, 
E.  46 G.J.  385 

6.  The  drawer  of  a  bill  of  exchange 
which  had  be«;n  accepted,  and  was  not 
refofed  payment  by  the  acceptor  all 
after  the  bankruptcy  of  the  drawer,  is 
difcharged  by  his  certificate  ;  inafmuch 
as  foch  debt  is  made  proveable  onder 
kii  commifiion  by  the  ftat.  7  G.  r .  r*  3 1 . 
$tarij  V*  Barns,  T,  46  G.  3*  435 

IILL  OP  SALE-^f4»y«i^«f. 

£tf  fiANKaUPTf  No.  |. 

BRICRMAKER, 
^if  BANKaupTf  No.  8. 

BRIDQB. 

By  the  common  law,  declared  and  defined 
by  the  ftat.  tili.S,  r.  5.  and  fobfc- 
quent  a£ls,  where  the  inhabitants  of  a 
county  are  liable  to  the  repair  of  a  pub- 
lic bridge,  they  are  liable  alfo  to  repair 
CO  the  extent  of  300  feet  of  the  high- 
way at  each  end  of  the  bridge ;  and  if 
jndided  for  the  non- repair  thereof, 
they  can  only  exonerate  themCelvrs  by 
pleading  fpecially  that  fome  other  is 
bound  by  prefcription  or  tenare  to  re- 
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BROKER. 

pair  the  fame.  Tlr  Gag  ▼.  VZir 
itimmtj  c/tbe  Wtfi  Rtdimg  •ftht  ^ 
9/Tuk,  T.  46  G.J. 

BROKER. 
&r  AsstriiPsiT,  No.  t. 

I.  Where  a  broker  pledges  the  goods  of 
his  principal  as  his  own,  the  pawnee 
who  claims  by  foch  tortioiu  ad  of  the 
broker  cannot  claim  to  retain  again  ft 
the  principal  in  trover  for  the  amoQat 
of  the  lien  which  the  broker  had  oa 
the  goods  for  his  general  balance  at  the 
time  of  fuch  pledge.  Ii  may  be  other- 
wife,  where  one  who  has  a  lien  deli  vera 
the  goods  to  a  third  perfon  as  a  fecn^ 
rity,  with  notice  of  his  lien,  and  ap* 
points  him  to  continoe  his  pofleffioo,  aa 
his  fervant,  for  the  prefervation  of  his 
Ilea.    M* Commie  v.  Davia^  M,  46  G.  3. 

$ 

s.  It  feems  that  a  Jlockhrcler  is  liable  to 

pay  to  the  Chamberlain  of  LfimdM^  for 
the  benefit  of  the  corporation|  the  an- 
nual duty  of  4or.  direded  by  flat.  bArnm^ 
c.  \6,/.  4.  to  be  received  by  the  Cham- 
berlain from  every  broker.  Bat  at  all 
events  if  the  Chamberlain  fue  for  fuck 
doty  in  the  Iam^oh  Court  of  Reqaefts, 
and  that  Court  decline  taking  cogni* 
aance  of  the  fait,  on  the  ground  that 
the  corporation,  for  whofe  benefit  the 
duty  was  to  be  received,  had  taken  a 
homid  in  the  penal  Turn  o/ioL  (the  Court 
having  jarifdidioo  only  to  the  extent 
of  5/.)  from  the  broker,  upon  which  he 
might  be  facd  in  the  fuperior  courts  ; 
and  that  the  Judges  of  the  Court  of 
Reqnells  were  freemen  of  the  corpora- 
tion  interelied  in  the  fuit;  thisCoort 
will  grant  a  ipandamas  to  the  commif* 
fioners  to  proceed  therein:  for  bnder 
the  Aacute  of  Anm  their' chamberlain  ia 
a  trufiii  for  the  corporation;  and  « 
bond  taken  by  them  in  tbetr  own  name 
for  fecuriog  the  40/.  duty  ii  no  merger 
df  the  ordinary  remedy  given  to  their 
chamberlain  by  the  legiflatore:  neither 
is  the  right  of  the  chamberlain  to  foe 
in  the  Court  of  Rrqoeftf,  «w>iich  has  al- 
ways been  the  pradtce,  aiFe^ied  by  the 
fciaiilla  of  iateiell  fyhicb  any  of  the 
'    ' "       -    •       coramiflioncra 


CARRIER. 

coniniffioDers  might  be  fuppofed  tot 
have  as  corporators  in  the  duty  to  be 
Tecovered ;  thoogh  it  did  not  appear 
th^raii  of  them  had  foch  intereft.  The 
King  V.  The  CofumiffioniKs  of  the  London 
Court  o/Requefti.     H.  46  Q.  3.        292 

BURGLAR— r0ffa;f<f7iVm  of^ 
$/<  Certificate  to  bxbm£t>&c. 

CANAL. 

!•  A  canal  adl  provided  that  the  Canal 
C^^mpany  (hould  not  be  entitled^  on 
purchafing  lands  for  making  a  canal,  to' 
i^ny  coal  minet»  &c.  under  the  fame ; 
but  that  fuch  mines  ihould  belong  to 
the  fame  perfons  as  would  have  been 
entitled  to  them  iftbe  adl  bad  not  been 
made:  but  it  reouired  the  owners  to 
cive  notice  to  the  Company  of  their 
intentipn  to  work  their  jsiifles  within 
ten  yards  of  the  canal;  and  that  the 
Company  might  infpeft  the  v^iQ^s, 
and  might  (lop  the  further  working  o^' 
them|  paying  compenfatioq  to-  the 
owners:  held'  that  the  right  of  the 
owners  to  work  withm  the  ten  yards 
was  left  as  before  t^e  a{l,  if»  afier  nc-« 
tice  given  by  them  to  the  Company, 
the  latter  did  not  purchafe  out  their 
rights;  and  that  the  canal  b-ing  ds* 
jnaged  by  the  nearer  approach  of  the 
mine,  after  fuch  notice  and  non*pur. 
chafe,  no  action  lay  againd  the  coal 
owners  for  fuch  injury,  which  happened 
by  the  default  of  the  Company  in  not 
purcha  fi  ng .  Thi  Company  of  Proprietors 
of  tie  fVyrley  find  Ejfington  Canai  Ntn/i 
gation  V.  Br^Uy  and  others^  £.^6G  3 . 

368 

d.  Aliter,  where  the  canal  a6l  provided 

that  in  working  the  mines  no  in}  iry 

ihould   be  done   to  the  canal.     Btr 

mingham  Carnal  Company  v.  Hanjokesford, 

cited.  ih. 

3.  And  aliter,  where  the  houfe  of  one 

..  ciajming  under  a  grant  from  the  owner 

*.    of  the  foil   was  undermined   by  him. 

Thi  EHrUfLonfdaU'i  cafi,  cittd.       ib. 

CARRIER. 

^here  no  Hen  exifts  at  common  law,  it 
can  ooly  arife  by  conua^  wi^  the 


CERTIFICATR,  &e;        6sf 

particular  party,  either  exprefs  or  im^ 
plied  :  it  may  be  iip plied  either  froii| 
previous  dealings  between  the  fame 
parties  npon  the  footing  of  fuch  a  lieh» 
or  even  from  a  ufage  of  the  trade  fa 
general  as  that  the  jury  miift  reafonaMj- 
prefume  that  the  parties  Rnew  ofan^ 
adopted  it  in  their  dealing.  But  where^ 
as  in  the  cafe  of  a  common  carrier 
claiming  a  lien  for  his  general  balance* 
fuch  a  lien  is  againft  the  policy  of  the 
common  law  and  the  cuftoro  of  the 
realm,  which  only  gives  him  a  lien  for 
the  carriage  price  of  the  particular 
good?,  there  ought  to  be  very  Arong 
evidence  oi  a  general  uiage  for  fuch  a 
lien*  to  induce  a  jpry  to  infer  the  know« 
ledge  and  adoption  of  it  by  the  particu^ 
lar  parties  in  their  contrad:  and  the 
jury  having  negatived  iuch  a  general 
ufage,  though   proved  to  have   been 

:  frequently  exercifed  by  the  defendanta 
and    various    other    common  carriers 

.  throughout  the  North  for  10  or  1% 
years  l^efore,  and  in  one  inflance  fo  far 

.  back  as  ^o  years,  and  not  oppofed  b^ 
other  evidence  the  Court  refnfed  to 
grant  a  new  triil.  Rufiforth  andothirs, 
^ffiinfes  of  Ru/hfortb$  v.  Hadfiid  and 
others,  H.  46  (?.  3t  224 

CERTIFICATE    TO  EXEMPT 
FROM  PARISH  OFFICES. 

A  certificate  granted  by  «  judge  at  the 
aflizes,  qpon  the  apprehenfion  and  conl 
vidion  of  a  burglar,  exempting  the  pro» 
fecutor  and  his  aflignees  from  *'  all  and 
all  manner  q{ p€trijh  and  ward  offices," 
exempts  the  party  from  ferving  the  of- 
fice of  petty  conftahle  for  a  townfbip 
within,  but  not  co-extenfive  with,  the 
parifh  where  the  felony  was  committed, 
and  tor  which  rhe  certificate  was  grant- 
ed ;  to  which  office  he  was  appointed 
at  the  court  leet  of  ^he  manor  co-ex- 
tenfive with  fuch  townfhip.  Mofeley^ 
Bart.  Y.  Siouihouje,  H.  46  G.  3..      1  j^ 
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CHAPLAIN. 

Su  CvtATE. 


ClIURCR- 


^     COLONIAL  nomicE. 

CHURCHWARDEN, 
Sie  Election^  No.  i^ 

COAL  MINE, 
Sit  G^Aur, 

f.  A  ctnal  ad  provided  that  the  Canal 
Company  fliould  not  be  entitled^  on 
piircha6ag  lands  f>>r  making  a  canal,  to 
any  coal-mines,  &c.  under  the  fame, 
bat  that  fttch  mines  ihould  belong  to 
the  fame  p<rroo«  as  would  have  been 
CPtHled  (o  them  it  the  aA  had  not  been 

.  mate  :  but  it  required  the  owners  to 
give  tif  tice  CO  the' Company  of  their  in- 
tention to  work  their  mines  within  ten 
yards  of  the  canal ;  and  that  the  Com- 

.  pany  might  infpe&  the  mines,  and 
might  ftop  the  further  working  of 
them,  paying  compenfation  to  the 
owners :  held,  that  the  right  of  the 
owners  to  work  within  the  ten  yards 

r  was  left  as  before  the  aft,  if  after  no- 
tice given  by  them  to  this  Company 

*  the  latter  did  not  purchafe  out  their 
rigk's:  and  that  the  canal  being  da- 
maged by  the  nearer  approach  of  the 

.  mine  after  fach  notice  and  non-por- 
chafe^  no  adion  lay  againil  the  coal- 

w  owner  for  fuch  injury,  which  happened 
by  the  defauU  of  the  company  in  not 
parch  a  fi  1  g.    TJke  Company  of  Proprietort 
fftbe  fFyrley  and  Ffftngton  Canal  N aw 
gation  V.  Bradity  Mid  otbon^  E,  4^(>G  3. 

f.  Aiiter,  where  the  canal  z6t  provided 
that  in  working  the  mines  no  injury 
ihould  be  done  to  the  canal.  Birming- 
ham Canal  Company  v^  fi^inkes/ord 
cited.  ib 

|.  A''d  alicer»  where  the  hoofe  of  one 
cUiming  under  a  grant  from  the  owner 
of  the  foil  WIS  undermined.  Earl  of 
JaonJdaWi  cafi^  cited.  ib. 

COLONIAL  PRODUCE. 

polonial  produce  csnnot  \fz  ^^v  be  (hip- 
prd  from  the  Britijb  IV Jl  Indits  for 
Gibraltar,  and  therefore  tne  fame  can- 
not be  inlured  on  fuch  a  voyag-.  And 
it  matters  not  that  part  o\  the  cargo 
W&&  ihipped  at  one  of  the  ffeft  India 


COMMON. 

iMfldSf  with  liberty  to  «xeli«ng«  it  al 
another  (wliicfa  would  havv  been  legal), 
if  in  fa^  it  were  not  exchanged,  and 
i(s  oltimaae  deiHnation  was  Giiraltar. 
f^bpck  V.  Potts,  T.  46  G.  3*  449 

COMMITMENT^BY  PAROL. 

The  ftat.  'is  G.  3.  c.  80.  gives  a  penalty 
i(i  cafe  of  killing  gktit  on  a  Snnday,  jtnd 
direAs  that  it  ftiali  be  forthwith  paid 
on  convidion,  and  that  in  cafe  of  neg* 
left  or  refafal  to  pay,  or  give  fecurity 
for  the  payment  of  it,  the  jujlice  fhall 
by  warrant  under  his  hand  and  feal 
caufe  the  fame  to  be  levied  by  diilrefs 
and  fale  of  the  offender's  goods ;  and 
that  it  (hall  be  lawful  for  fuch  juftice 
to  order  fuch  offender  to  be  detained  in 
Cuftody  until  return  may  conveniently 
be  made  to  fuch  warrant  of  didi^is, 
nnlefs  the  party  convidled  (hall  give 
fecurity  for  his  appearance,  &c.  Held 
that  fuch  order  to  detain  in  cuftody  un- 
til the  return  of  the  warrant  of  diftre(s 
may  be  by  parol.  StilL  v.  JFalli  ami 
Harriii  T.  ^6G.  y  533 

COMMON. 

I  •  A  cuftom  that  all  the  cnftomary  tenants 
of  a  manor  baling  gardfrns,  pmnoh  of 
their  cuftomary  tenements  refpeAively, 
nave  immemorially  by  themfelves,  their 
tenants  and  occupiers,  dug,  taken,  and 
carried  away  from  a  wafte*  withio  the 
manor,  to  be  ufed  upon  their  faid  cuf- 
tomary tenements,  for  tbt  parfofk  of 
making  and  rofairing  graft  fkit  in  ibi 
gardiat,  pareoh  of  ibifamo  rofpeBi9Hiy9 
for  tbo  lUPaoviMEKT  iberioft  Jncb 
turfco-virtd  wtb  grafs^  fit  for  ibo  f^fiwa 
ofcatthi  as  batb  ban  fit  and  proper  to  bi 
Jo  ufed,  %XaU  times  of  the  year,  asoftn^ 
and  in  fncb  quantity  as  occafiom  bath  r#- 
fuind,  is  bail  to  law,  as  being  indefinite 
and  uncertain,  and  deftr adive  of  the 
common  :  and  fo  is  a  fimtlar  coftom  for 
tiking  and  applying  fuch  corf  y^r  tbi 
purpoft  of  making  and  rt pairing  tbo  batdb 
and  mounds  in,  of^  and  for  tho  btdgos  and 
fencts  of  fuch  cuftomary  tenements, 
WitfoB  V.  mUest  Kmt.HtifsG.  3.    ui 

^  2.  The 


COSVICTION. 


^ 


2.  The  owner  of  t  ceBement  may  have  f 
two  diftind^  rights  of  common  for  hi»  | 
cattle  levant  and  couchant  opon  (uch 
tenement^  upon  difffrent  wtAes^  in  oif- 
ferent  manors,    nnder  feveral   lords ; 
and  therefore  an  allotment  under  one 

'  indofure  adt,  in  lieu  of  his  right  of 
common  upon  one  of  fnch  waftcst  will 

'  not  do  away  or  leflen  his  claim  for  an 
equal  allotment  with  other  commoners, 
nnder  a  fubfeqnent  aA  for  indofing  the 
other  wafte.  Semble  aliter ;  if  the  dif- 
ferent wades  had  appeared  to  have 
been  originally  bolden  under  the  fame 
lord.  HoUinifitadyt.  Walton,  T.  46  G.  3 . 
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CONSCIENCE,  COURT  OF, 
Sit  LovDOK  Court  09  Cokscisnce. 

CONSTABLE. 

A  certificate  granted  by  the  Judge  at  the 
affiaes,  upon  the  apprehenfion  and  con* 
vidion  of  a  burglar,  exempting  the  profe- 
cutor  andhb  affignee  from  **  all  and  all 
manner  of  fariJbAnd  ward  offices/'  ex- 
empts the  party  from  ferving  the  office 
fii/j  cwftatfU  for  a  townfliip  within,  but 
not  CO  exteniive  with,  the  parifli  where 
the  felony  was  committed,  and  for 
which  the  certificate  was  granted  ;  to 
which  office  he  was  appointed  at  the 
cpurt-leet*  of  the  manor  co*extenfive 
with  fuch  towofhip.  Mofelj^  Bart.  v. 
StoMtb§tifitt  ^.  46  G.  3.  J  ^4 

CONVICTION. 

t*  Where  a  penalty  is  to  be  fued  for  be- 
fore joflices  of  pf  ace  within  a  certain 
time  after  the  offence  committed,  upon 
a  convi6iion  for  fuch  offence  returned 
by  certiorari  into  B.  R,,  it  ought  to  ap- 
pear on  the  face  of  the  evidence  ftated 
sn  fuch  conviction,  thst  the  profecution 
was  in  time  ;  and  if  the  wttnefs  be  only 
flated  to  have  mentioned  /ii  month  in 
which  the  offence  was  committed,  emit- 
ting the  year,  and  there  be  no  word  of 
reference  to  conned  it  with  the  true 
date,  the  omiffion  cannot  be  fupptied 
cither    by  reference    to    the   oft'cnce 


2. 


charged  in  the  iflformatfon^  or  hf  pae« 
fumjKion  arifiog  from  the  jnllices  &«?« 
ing  conviAed  the  defeftdant.  Hoc  ▼• 
Woodcock.  U.  ^G.i.  146 

A  coBvidUon  on  the  malt- aA,  4s  (r.^. 
r.  38.  /.  30.  dated  4th  of  Jmm  i8o5» 
ftated  that  on  the  agth  of  Mag^  iSqj^ 
R.  P.  informeth  us  (three  jn dices)  tkac 
at  the  time  of  the  oommittiog  the  offenca 
after  mentioned  the  defendant  wait  a 
malt  ft  er,  and  nmtbim  thru  wtoiuhs  mtv» 
loft  paftt  viz.  on  lath  yMay  now  btft 
pafi,  at  W,  &c.  did  wet  certain  grmm 
of  him  the  defendant,  then  and  tkaro 
ioaking  into  malt  in  a  cttxtixkfi^  tf^^ 
ration^  &c.  and  therenpon  mfiermiMarda 
on  the  ^h  ^  Jnne*  (no  year  meniiDned) 
at  W.  the  defendant  having  been  diljr 
fhounoned,  now  bert  apfoart  before  ••» 
&c.  and  having  heard  the  inf»rmadDii 
read,  is  afked,  &Ca  and  thereapon  ibe 
defendant  denieth,  ixtm ;  whereupon  we 
do  cow  hen  proceed  to  examine,  frc*  s 
and  on  the  daj  and  year  la/i  afonfaid  at 
IV.  &c.  J,  F.  officer  of  excife,  mowhtra 
comes  before  as,  &c.  and  dof^b.  btt. 
in  the  premifes.  that  he  /krwyed  the 
mait-hoti/e  of  the  defendant  at  W.  jJore- 
faid,  on  thefasd  I  itb  oflAnj^  and  foond 
aJUor  of  malt  in  operation^  very  wet,  ^c* 
and  the  defendant  is  now  here  again 
called  upon -by  us,  &c.  for  his  farther 
defence,  but  no  other  evidence  is  nots^ 
here  produced,  &c.,  ^nberenpom  it  is  ad- 
judged, &c.  (Stated  to  be  figoed  and 
fealed  on  this  4ih  of  Jii«#  1805.)  Held, 

ift.  That  the  offence  being  charged 
to  be  committed  on  the  12th  of  Maf 
ncv)  laji  paft,  the  antecedent  dace  being 
the  39ih  of  May  iBo^t  when  the  infbr* 
mation  was  exhibited,  and  the  convic- 
tion being  dated  the  4th  o(  Jnne  1805, 
and  it  being  alfo  alleged  that  the  #/• 
fence  was  commiiicd  within  three  mwihe 
now  laft  paft ;  it  does  appear  that  the 
offence  was  committed  on  the  xith  of 
May  1805,  ^^^  ^^^  '"  1804.  TliQ 
words  now  lafi  pafit  after  the  12th  of 
May^  referring  to  the  dct^  of  the  month, 
andttot  to  the  month;  and  therefore  th^ 
information  was  in  time. 

adly.  The  wttnefs  fwearing  to  the 
offence  being  committed  on  '*  the  faid 

laih 


6S« 


CONVICTION. 


COPYHOLD.  &c.  ESTATES, 


•I  2th  of  May  p**  fofficiently  refers  to  the 
1 2th  of  Mi^  i8o5>  the  day  charged  in 
the  iofbriiiacion»  fo  as  to  fliew  that  the 
offence  was  comoQitted  within  the  three 
saontht!  for  it  it  the  reladon  of  the 
evidence  iy  tbt  magiftratu^  who  alfo 
ftate  that  the  witneis  depofed  in  tbi  pn- 
mjtim 

jdly>  By  the  ftatement  of  the  pro- 
ce^ingi  in  the  convidion«  it  appears  to 
have  been  all  one  coniioaing  tranfac- 
don»  from  the  appearance  of  the  de* 
fendant  after  the  faminoos  to  the  dofe 
of  the  convidUon:  and  this  appears 
both  from  the  antecedent  dates  of  May 
i8o5»  and  the  date  of  the  convi&ion^ 
to  have  been  on  the  4th  of  Juxi  1S05 ; 
becanfe  the  defendant  is  ilated  to  have 
been  afterwards  (i.  e.  after  the  infornka* 
tion  exhitnted)  fammoned^  and  to  have 
iappeared  mt  the  j^b  of  June>  and  the 
convi^on  was  iigned  and  fealed  on  the 
4th  of  Jwii  1 805 .  And  it  thereby  alfo 
appears^  that  the  evidence  was  given 
in  the  defendant's  prefence,  as  his  de- 
partore  pending  the  continuance  of  the 
tranfadion  will  not  be  prefumed.  And 
it  thereby  alfo  appears  that  the  convic. 
^A  took  place  on  the  4th  of  Jmut 

J805. 

4thly,  The  witnefs  depoling  that  he 
Iband  ''a  floor  ofm^Z/in  operation," 
ytrj  wet>  &c.  being  the  language  of 
|he  witnefs  and  intelligible  to  a  common 
intent,  fufficiently  proves  the  offence 
charged  of  wetting  corn  or  grain  making 
into  ma/i,  in  ajiatt  ofoptration^ 

5thly,  The  witnefs^  an  excife  ofEcer« 
fiating  in  language  appropriate  to  his 
employments  thai  \i^ /urveyed  xht  malt- 
bou/e  of  tbe  dtfendant  on  the  i£th  of 
Mayy  ^od  there  foand  a  floor  of  malt 
in  operation,  &c.  is  prima  facie  evidence 
that  the  defendant  was  at  that  time  a 
maitfler ;  for  otherwife  it  could  not  be 
properly  called  bis  malt^ou/it  nor  would 
the  officer  have  had  authoiity  to  fiir'viy 
it ;  as  by  the  excife  laws  a  party  mull 
inter  his  malt-houfe  before  the  officer 
can  fnrvtj  it.  Tbe  ff.ing  v.  Cri/ff  £. 
A^G.y  3S9 


copyhold  and  customary 
'  estates/ 

SiiCviTOUf  No.  I. 

I.  The  deviiee  of  a  copyhold  or  cuftoo)- 
ary  efbte,  which  had  been  furrendered 
to  the  nfe  of  the  will,  having  died  be- 
fore admittance^  her  devifce,  though 
afterwards  admitted,  cannot  recover  in 
ejeflment ;  for  his  admittance  has  no 
relation  to  the  lafl  legal  forrender  ••  bpt 
the  legal  title  remains  in  the  heir  of  the 
farrenderor.  Though  if  the  firft  de- 
vifee  had  been  confidered  to  be  admit- 
ted in  conftru^ion  of  the  law,  (the  de- 
vife  to  her  being  in  remainder  after  a 
devife  to  one  who  wis  cuftomary  heir 
of  the  furrenderor^  and  who  paid  rent 
to  the  lord  for  feveral  years»  bat  though 
required  to  come  in  and  be  admitted, 
had  never  done  fo ;)  or  if  the  admit- 
tance  of  the  firfl  devifee's  heir  coold  be 
confidered  as  an  admittance,  by  relav 
tion  back,  of  the  firft  devifee  herfelf ; 
yec  (he  not  having  furrendered  to  the 
ufip  of  her  will,  her  devifee  could  not 
take  the  legal  eftate.  But  whether  the 
heir  of  the  furretideror  would  be  confi- 
dered  as  a  tro&ee  for  the  fecond  de- 
vifee, a  court  of  equity  is  alone  compe- 
tent to  decide.  Doi  d,  Ftmoif  v.  Fer* 
non,  ilf ..  46  (r .  3.  8 

2*  There  can  be  no  general  occupancy  of 
a  copyhol.df  becaufe  the  freehdd  is  al* 
ways  in  the  lord;  and  the  ftatn^es 
29  Car,  2.  r.  3.  /  xx.  and   14  G.  |t 

.  r«  20.  /.  9.,  appropriating  eftaces  pur 
autre  vie  where  there  is  no  fpecial  oc- 
cupant, do  not  extend  to  copyholds. 
And  one  who  was  admitted  tenant  upon 
a  cUiu^  as  adminiftrator  de  bonis  npa 
to  the  grantee  of  a  copyhold  pur  autre 
vie*  having  no  title  in  fuch  charader* 
cannot  recover  iji  ejedlment  by  virtue 
of  fuch  admiffioii  as  upon  a  new  and 
fubHantive  grant  of  the  lord.  '  Zoa^b 
denf.  Forfi  v.  Fo^e,  ff.  46  6.  3.    '  {36 

3.  One  may  hold  the  prima  toofura  of 
land  as  copybold,  and  another  ii^ay  have 
the  foil  and  every  other  beneficial  en* 
joymcnt  of  it  %z/r^fboU.  And  ancient 
adipjffioQs  of  the  copyholder,  and  thofe 

anjer 
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Doder  uriiom  he  claims  the  land,  by  the 
defcription  of  **  tres  acras  prati,'*  may 
be  conftrued  only  to  carry  the  prima 
tonfura,  if  id  fad  they  have  enjoyed  no 
more  under  fach  admiffions»  while  ano- 
ther  has  had  the  afteroCropt  and  has 
cat  the  trees  and  fences^  fcoured  the 
ditches*  repaired  the  fences,  and  kept 
the  drains ;  though  the  copyholder  may 
have  paid  all  the  rates  and  taxef «  which 
was  in  his  own  wrong*  Stammers  v. 
Dixon^  H*  46  G.  3*  200 

4.  TYkz/rttbolJ  of  an  eflate,  parcel  of  a 
manor*  and  demifeable  only  by  the  li- 
cence of  the  lord*  p&fling  by  furreqder 
and  admittance*  to  which  the  tenant 
was  admitted  by  the  defcription  of  a 
Cttftomary  tenement*  habendum  to  her 
and  her  betrs^  tenendum  of  the  lord  by 
the  rod*  according  to  the  cuftom  of  the 
manor*  by  the  ace  a  domed  rent*  fuit  of 
court,  cuftomst  and. other  fervicest  is  in 
the  lardt  and  not  in  the  Unant ;  though 
not  holden  ad  <volumtatem  domini.  But 
fuch  an  e(Ute*  whether  ftridly  copy- 
hold or  not  to  all  purpofes*  may  well 
pafs  under  the  defcription  of  copyhold 
in  a  will ;  (he  intention  to  pafs  it  under 
that  defcription  being  apparent.  Dot 
d.  Cook  and  IVife  v.  Danvirs»  H.  46  G«  3. 

5.  Such  cuftomary  eftate  is  not  within  tbe 
5  th  fedion  of  the  ftatate  of  frauds* 
29  Car.  2.  r.  3.*  fo  as  to  require  to  a 
devife  of  it  the  fignature  of  the  party, 
or  the  attedation  of  witnefTes.  Nor  is 
it  within  the  7ih  feflion*  as  a  declara- 
tion of  truft*  requiring  to  be  proved  by 
a  ^nixngjigned  by  tbt  party ;  which  ap- 
plies only  to  cafes  where  the  legal  and 
equitable  etlaies  are  feparated  ;  or  by 
a  will  in  ^writing  x  which  muft  be  nn- 
derftood  only  of  fuch  a  will  of  lands  as 
the  ftatute  recognizes,  viz.  a  will  al- 
tered by  three  or  four  witnelTes.  Bat 
held  that  it  might  well  pafs  by  inftruc 
tions  for  a  will  taken  in  writing  by  an- 
other, in  the  prefence  and  from  the 
oral  didation  of  the  party*  though 
without  any  fig  nature  or  actedation^ 
which  was  eftablifhed  as  her  will  by 
the  ecclefiailical  court  granting  probate 
the^'eof*  and  is  a  gocd  wll  under  the 


fbtute  of  wills  i  the  eitate  having  beea 
furrendered  to  the  ufe  of  her  laft  will  in 
writing.  Dot  d.  Cookt  and  IVifi  v.  Daw* 
'vtrit  ^*  46  O.  3«  299 

($.  Such  eflates  paf?*  not  by  the  will  a]one» 
but  by  the  will  and  furrender  takea 
together.  And  the  entry  of  the  de« 
vi^*  after  20  years  from  the  death  of 
the  teftatrix  in  1780*  but  within  20 
years  after  the  determination  of  ^  leafe 
in  1800*  before  granted  by  her,  (ren« 
dering  rent*  with  a  provifo  for  re- entry 
in  cafe  of  non-payment,)  was  neither 
tolled  by  a  defcent  caft  on  the  defend* 
ant  from  his  father,  who  as  heir  at  law 
of  the  teftatrix  had  been  admitted  in 
1782*  and  had  received  the  rent  to  the 
time  of  his  death  in  179 1,  after  which 
the  defendant  was  admitted  and  re« 
ceived  the  rent;  the  dodrine  of  defcent 
cad  not  applying  to  cafes  where  the 
party  has  no  remedy  but  by  entry ;  aa 
m  the  cafe  of  a  devifee  ;  nor  to  copy- 
hold or  cttftomary  eftates  where  the 
freehold  is  in  the  lord*  Nor  was  fuch 
entry  barred  by  the  ftatute  of  liroita. 
tions,  2 J  Jac.i.  f.  16.,  having  been 
made  within  20  years  after  the  old  leafe 
expired  ;  the  devifee  not  being  bound 
to  en:er  before,  as  for  a  condition  bro- 
ken* by  the  non-payment  to  her  of 
rent.  iB. 

7.  Where  the  tenants  of  a  manor*  for- 
merly belonging  to  a  monaftery,  hoId« 
'  ing  iy  border  firvice,  and  tbt  defence  of 
Tynemouth  CaftUt  under  copy  of  court 
roil^  and  whofe  eftates  paiTed  by/itrren* 
dcr  and  admittance^  ftiewed  in  evidence 
-by  furrcuders  as  far  back  as  they  exifted 
in  writing;  by  admifitons  from  the 
17th  Elix.  to  the  14th  Car,  1. ;  by  fix- 
chequer  decrees  between  the  lords  and 
tenants  in  the  times  of  £/rs.  and  Jac.i, ; 
and  by  an  inquiiition  of  the  jury  at 
the  court- baron  of  the  lord  in  the  2d 
of  Jac.  2. ;  that  they  were  copyholders 
of  inheritance 9  with  fines  certain,  hold- 
ing  according  fo  the  cnftom  of  hujbandry 
of  the  manor t  (or  according  to  the  ctf-^ 
torn  of  the  manor  generally^)  without 
ftating  them  to  hold  at  the  9A?ill  of  the 
lord:  admitting  this  evidence  to  oac« 
•weigh  proof  of  minifter's  accounts  in 

the 
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tfte  jblh-  amd  3fft Ax.  8; ;  t  grani  of 
tile  nMOor  horn  the  crown  io'  tli»  9th 
£^.  r.  iDckMUiig  thde  eft^tei  atder 
the  oame  of  tetumnna  ofhujbandij ;  Ai  b- 
.  lb}ociit  mefne  coovtyancM  rolenriiig 
'    the  coaUmtBCSy  Ac.  in  ceruun  didriAs ; 

*  and  adaiffiofl^  from  \^%^  to  1777  (in* 
'   duding  admiifioDs  of  the  fevml  te* 

*  nsnU'to  tbe  eftate  knmedtatei^  10  qaef- 
tioii  $)  in  all*  which  they  were  (Ui«d  to 
bold  at  tin  <miU  §f  the  hrd^  as  weU  as 

>    mctnrding  /»  /i^  n^Aw  «/*  hufitmdrj  (ftbt 

mmmft  Sec. :  ytc  a»  there  was  evidence 
'  Ibr  more  than  a  ceaniry  paft  that  the 
^  lord  bad  toafed  the  coal  and  Mme-ftone 
'  vader  the  copyhold  land!  in  different 
'    parts  of'  the  manory  and  had  received 

»ent  for  the  (hme ;  and  that  the  loiiees 
.   of  the  lordf  and  not  the  tenaats,  had 

taken  the  coals  and  Itme^ftone;  held 
'   that  fnch  0^1 0^  owmerjbip  explained  the 

aatofe  of  the  tenure^  acivrdhg  u  tbt 

*  tm/hm  o/bujhamdry  •ftki  mamar,  &c.  and 
ihewedf  in  aid  of  the  other  evidence, 
fhal  the/r«^Wiy  wasin  the  krd^  and  not 
in  the  ttnantu  And  at  any  rhte  the 
ovideace   preponderating  (6  much  in 

'  faeoar  of  the  lord,  the  Coart  would 
not  diftgrb  a  verdiA  given  for  him. 
Brvmrn  w.RawJiHS,  T,  46  G.  3*      409 

COSTS. 

!•  No  cofii  are  allowed  on  the  ftatate 
3^^  7»  r.  10.  where  a  writ  of  error  is 
Donproihd  before  the  tranfcript  of  the 
reeord  hy  the  Clerk  of  the  Errors  of 
M.  R.  Saltf  om,  lit.  v.  Rkbsrdt,  H. 
ifyG.  3*  III 

a.  Where  to  trefpafs  at  i/.,  and  throwing 
down,  bnrniflgt  and  totally  deliroytng 
the  plaintiff 's  htdgt^  tben  tbftttreffid^ 
&e.  whereby 9  &c.  the  defendant  pleads 
the  general  iflbe>  and  jaflifies  as  to  the 
throwing  down  the  hedge^  becaoio  it' 
wan  ereAod  on  a  comoion  over  which 
ke  preikribes  for  right  of  common ;  and 
ifloe  is  taken  on  foch  right*  which  is 
lonnd  for  him.  and  a  verdiA  for  the 
plainiiff,  with  soju  damages  on  the  ge- 
neral iffoe  I  the  fads  ftated  in  the  fpe* 
cial  p]ea»  and  fooad,  cannot  be  takrn 
:  into  coofideratiott  to  fliew.that  the  title 

.  to  the  freehold  coald  noi  come  in  fjuef- 


tioa  OR  the<d0Blaraciaa;  tadai^oti^die 
«kcl«mtTen  the  freehold  might  hAve 
come  in  iflbe,  and  the  Jndge  did  not 
certify^  the  plaiirtiff  ie  entiiM  to*  no 
more  colls  riian  daaicges^  Sumi  t. 
GwiiiU,  H.  46  G.  3.  32s 

3.  Where  two  feveral  petitions  figned  by 
different  peribns  were  prefented  to  the 
Hoafe  of  Cemfnons  agaiaft  the  retara 
of  members  tO'fervein  parliament  for 
Eafi  Grinfltad%  which  petitions  were 
TtitTT^^  to  the  fame  fele&  committee 
for  trial,  who  reported  them  both  to  bo 
frivolous  and  vexations;  the  coit^  can- 
not be  taxed  joitdfy  under  the  flat, 
a 8  G.  3.  r.52.;  and  therefore  ^e 
Speaker  having  firft  certified  a  joint 
taxation  of  coils  for  a  certain  fom 
againft  all  the  pedtioaers ;  and  having 
afterwards  by  an  amended  certificate 
apportioned  how  much  of  the  firft  men- 
tioned CwBtt  taxed  was  incorfed  by  the 
fitting  members  in  oppofing  the  two  pe- 
titions jxfindyt  and  how  much  was  in- 
curred by  them  in  oppofing  each  fi^^ 
raltfy;  the  plaintifi^  by  the  advice  of 
the  Court  fubmitted  to  enter  nonfeita 
as  well  in  two  feveral  adions  profecated 
againfl;  the  refpe^Uve  petitioners  for  the 

ftparati  cofis  certified  agaiaft  each,  as 
aifo  in  a  joint  adlion  againfl  all  to  re- 
cover the  taxation  certified  againft 
them  all  jmntiy*  S/rachty,  Bart*  r. 
Turliy  and  Oihtrs^  T,  46  G.  3.         507 

4.  If  there  be  a  certificate  againft  any 
more  cofis  than  damages  open  the  ftar. 
43  Elisc.  r«  6.  yi  2.»  the  plaintiff  fkall 
not  have  the  coAs  of  the  double  pleasi 
on  which  all  the  iflToes  were  found  for 
him  ;  although  the  Judge  have  not  cer- 
tified under  the  fiat.  4  ^«e.  c.  i6*yi  5. 
that  the  defendant  had  probable  caofe 
to  plead  the  feveral  fpectal  matters ; 
that  fedion,  which  fays  that  **  if  a  vier- 
*'  di^  be  found  on  any  iffoe  for  the 
**  plaintiff  cofis  (hall  be  given,  8cCm 

*  **  nnlefs  the  Judge  who  tried  the  faid 
"  iffue  (hall  certify,'*  &c.,  only  apply- 
ing  to  cafes  where  one  at  leaft  of  ike 
fpecial  pleas  is  found  for  the  defendsnt, 
which  would  entitle  htm  to  the  general 
cofis.  Richmond  v.  Jchmjcm»  CUrk,  T. 
46G.3.  583 


COUNTY, 


COVENANT. 

I  COUNTY, 

Jm  Evidbncb>  No.  i. 

COURTS, 

I 

Sn  LoMDON  Court  op  Cokscifvci. 

The  ftat,  2  G.  x.  r.  sa.  and  other  afts  re« 
lieving  infolvent  debtors  charged  in 
execution  on  procefs  out  of  any  of  tht 
CQurts  of  lauj  extend  to  inferior  as  well 
tL^/kferJor  j urifdidions.  Rox  v.  Baiiiffs 
$flpfwicbt  M.  46  G.  3.  84 

COVBNAKT, 
S§i  Grant. 

i.  The  leflbr,  after  a  dcmife  of  certain 
premifes  with  a  portion  of  an  adjoining 
yard,  covenanted  that  the  leiTee  flioold 
have  ^*  the  ujk  of  the  pomp  in  the  yard 
jointly  with  hiniielf»  wbiift  tbo  Jami 
flfcuU  nmain  thirtt  paying  half  the  ex- 
pencet  of  repair."  The  words  whiifi, 
&c.  referve  to  the  leflbr  a  power  of  re- 
moving the  pump  at  hispleafure;  and 
it  is  no  breach  of  the  covenant  though  he 
remove  it  without  reafonable  caufe,  and 
in  order  to  injure  the  leffee.  But  without 
thofe  words  it  would  have  been  a  breach 
of  covenant  to  have  removed  the  pamp. 
Mhodes  v.  Bullardt  H,  46  G.  5.         1 16 

a.  An  adUon  of  covonani  does  not  lie  upon 
the  ftat.  ^fV.HM.  r.  14.  againft  the 
devtfee  of  land  to  recover  damages  iar 
a  breach  of  covenant  made  by  the  de- 
vifor ;  but  the  remedy  thereby  given  is 
confined  to  cafes  where  Mi  lies.  PFilfon 
V.  KnuUy,  H.  ^6G.i^  128 

3*  One  in  confideration  of  5/.  8/.  in  nature 
of  a  fine,  and  oi  a  yearly  rent  of  6/.  94/., 
demifed  certain  ground,  with  the  build* 
ingSy  dec.  fjr  21  years,  with  a  provifo 
for  didrefsif  the  rent  were  in  arrear  for 
14  days.  And  the  leflbr  covenanted  at 
the  end  of  18  yean  of  the  term,  or  be- 
fore, on  requeft  of  the  lefTee,  to  grant 
a  new  leafe  oi  the  prpnifes  ^*  for  the 
like  fine,  for  the  like  term  of  21  years, 
at  the  like  yearly  rent,  tuith  aliI  cO'Vt» 
nants,  gramts,  atU  articles  at  in  thai  in- 
dentnri  wen  contaimJ i**  held  that  this 
covenant  was  fatisfied  by  the  tender  of 
a  new  leafe  /or  si  yeara  eoi^ainiag  a/J 


CURATB  oa  tKAFLAIN.    6«k' 

the  former  covenants  atcept  the  eotftnani 
for  future  renewal.  And  held  that  an 
averment,  that  the  covenant  for  rei^ewal 
in  the  indenture*,  declared  on  coNc- 
fponded  with  various  other  teajest  before 
then  fuGceflively  made  by  the  owner* 
of  the  inheritance,  for  the  time  beings 
could  not  be  taken  in  aid  to  cooftrue 
the  meaning  of  the  indenture :  for  fuip* 
pofing  fuch  evidence  were  adoiiffiblein 

'  any  cafe  where  the  renewals  had  baea 
uniformly  the  fane,  yet  noo  conftae 
from  this  averment  that  all  the  former 

'  leafes  contained  the  fame  covenant  for 
renewal.   Iggulden  v.  Miijr  H,  46  G.  3. , 

4»  Where  affignees  of  a  bankrupt  adver- 
ti(ed  the  leafe  of  certain  premifes.  Of 
which  the  bankrupt  was  leflfee,  for  fole 
by  audion,  (without  dating  themfeli^a 
to  be  the  owners  or  poflfefi^d  thereof,) 
ard  no  bidder  offering,  they  never  took 
poiFeiBon  in  fad  of  the  premifes ;  held 
that  this  was  no  more  than  an  experi- 
ment to  afcertatn  the  value,  whether 
the  leafe  were  beneficial  or  not  to  the 
creditors,  and  did  not  amount  to  an  af- 
fent  on  the  part  of  the  afligneei^  to  take 
the  term;  nor  fi»pport  an  averment -in 
a  declaration  in  cov«nant  againftthem 
by  the  landlord,  that  all  the  eUaie, 
right,  title,  intereO,  &c.  of  the  bank- 
rupt in  the  premifes  came  to  the  drfetid-* 
ant  hy  afpgnment  thereof,  burner  v, 
RieharJfon  and  another ^  AJfiptiee  tf  Besr^ 
her,  aBankri^t^  £.466.3.  535 

CROSS  EXAMir^ATION, 
See  ErxoRK-ca,  No.  2* 

CURATE,  OR  CH  API,  AIM.     ' 

I.  In  a  writ  of  mandamus  fuch  faAa 
(hould  be  alleged  as  are  neceifary  to 
ihew  that  the  party  applying  for  it  it 
entitled  to  the  relief  prayed.  There- 
fore where  a  mandaoNis  to  the  ordinary 
to  licenfe  a  curate  or  chaplain  only 
ftated  that  he  had  been,  duly  nominated 
and  appointed  hy  the  inhabitants  of  a 
townihip  to  be  curate  or  chaplain  of  the 
church  of  P. ;  without  Rating  either 
the  confent  of  the  reAor,  or  any  rn« 

dowmeat 


64s    CURATE  OR  CHAPLAIN. 

dowment  or  cuftom  for  the  inhabiCtnts 

to  make  foch  nominacion  and  appoint- 

sneot,  the  Court  quaihed  the  writ.    Thi 

Xing  V.  Tbi  Bijbop  ofOxfrrd^  E.  46  G. 3. 

345 
3.  A  chapel  in  the  townihip  of  Pi  wai  en. 
dowed  in  14^8^  by  a  deed  executed  by 
ihe  then  impropriator  of  the  redory, 
the  then  vicar,  and  the  inhabitants  of 
the  town(hip>  and  confirmed  by  the  dio- 
cefan»  whereby  in  coofidcration  of  a 
yearly  payment  to  the  vicar^  it  wai  pro- 
vided that   the  corate  of  the  chapel 
Ihould  receive  all  the  tithes  doe  to  the 
▼icar  from  the  faid   inhabitants,  and 
Ihould  be  appointed  by  them:  under 
which  deed  they  continued  to  exercife 
the  power  of  appointment  and  prefent* 
mtion.    In  1797  an  z€t  pafled  for  in- 
clofing  open  lands  in  the  townihip,  in 
which  it  is  recited,  as  if  a  matter  of 
doubt,  whether  the  curate  were  en- 
titled to  the  fmall  tithes  or  to  a  modus 
ui  lieu  of  tithes,  the  decifion  of  which 
is  left  untouched  by  the  ad.    In  jSoi, 
npon  a  vacancy,  the  inhabitants  ap- 
p<MBt  and  prefent  a  curate>  upon  an 
agreement  iigned  by  him  and  the  prin* 
cipal   inhabitants,  wherein  they   ftate 
that  he  is  appointed  to  the  curacy,  &c. 
and  /#  i&e  m§nejf  p^mtnt  of  40/.  8/.  td^ 
Minuailj  pajahii  out  cf  the  lands  and  be- 
ndittumnts  in  P.  in  right  of  the  faid 
curacy,  together  with  furplice  ftet  and 
mU  otbir  profits^  privihges,  and  appnr- 
iimancis  to  i  be /ami  belonging  and  of  right 
fajabU  :  that  the  inhabitants  con£der- 
ing  that  fom  not  fofficient  for  the  proper 
fopport  of  the  curate,  had  volnntariij 
agreed  with  him  to  pay  a  further  annual 
fum  of  29/.  11/.  10^.  with  a  pro^i/o 
that  it  "  fiiall  not  in  any  refpeei  alter 
the  money  payment  of  40/.  8/.  Oid. 
nvberewitb  the  faid  lands  are  and  ba^e 
fyen  nun  immbmorial  charged  in 
right  of  the  Jaid  church.**     Held  that 
this  agreement^  entered  into  for  the 
purpofe  of  reftraining  the  then  curate 
from  a/Terting  his  claim  to  the  froall 
tithes  by  due  courfe  of  law,  and  fur- 
Di  filing  evidence  again  ft  hia  fucceflbra, 
was  fmoniaeal^   and    the   prefentation 
made  thereon  void.    Aad  the  xi^bt  of 


DEBT. 

prefentation  hfli^ing  thereupon  devolved 
upon  the  crown  by  ftat.  3 1  EUk.  c.  6. 
f.  ^.,  wBofe  prefentee  had  been  licenfed 
by  the  ordinary,  a  mandamus  to  the 
ordinary  to  licenfe  another  curate  fnb* 
fequentiy  a{>pointed  and  prefeoted  b^ 
the  inhabitanta,  who  had  given  notice 
of  having  withdrawn  their  former  no* 
mination  and  prefentmenr^  and.  can* 
celled  tlie  agreement,  was  denied  ;  and 
the  rule  was  difcharged  with  cofts.  fbg 
King  V.  the  Bifisop  of  Oxford.  T.  4<SG.5. 
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CUSTODY. 

SeeCoUlAlTUBKT    BT    PAROL. 

CUSTOM. 

A  cuflom  that  all  the  cuftomary  te- 
nants of  a  manor  having  gardens,  par^ 
eels  of  their  coftomary  tenementa  re. 
IpeAively,  have  immemorially  by  them* 
I  felves,  their  tenants  and  occupiers,  dug^ 
takeui  and  carried  away  from  a  wafte 
within  the  maoory  to  be  nfed  upon 
their  faid  cuftomary  tenements,  /or  tba 
purpofe  of  making  and  repairing  grafs 
plots  in  the  gardens  %  parcels  of  the  farna 
refpeBintehft  for  the  laiFROVEUEiiT 
thereof,  fuch  twrf  co*oered  *with  grotfs,J!t 
for  the  faftnre  of  cattle,  cu  hath  been  fit 
and  proper  to  be  Jo  nfed,  at  all  times  of 
the  year,  as  often,  and  in  fuch  fnantkf 
as  occafion  bath  required-,  is  bad  in  law* 
as  being  indefinite  and  uncertain,  and 
deftru^ive  of  the  common :  and  fo  is  m 
fimilar  coftom  tor  taking  and  applying 
fuch  turf  for  the  purpoje  of  maJkit^  am^ 
repairing  the  banks  and  mounds  in,  of^ 
and  for  the  hedges  and  fences  of  fuch  cuf- 
tomary tenements.  IVilfrn  v.  fFiJlest 
Kntm  H»  46  G.  3*  xxf 

CUSTOMARY  ESTATE, 
See  CoPTHOLOj  &c. 

DATES  WITH  REFERENCE, 
See  CoNViCTion,  No.  2, 

DEBT. 

An  a^ion  of  covenant  does  not  lie  opoa 
the  ftat.  3  fF.  i^M.  c.  14.  agaiaft  the 

dcvifce 


DESCENT  CAST. 

devifee  of  land  to  recover  ds mages  for 
a  breach  of  covenant  made  by  the  de. 
vifor;  but  ihc  remed*'  thtreby  given 
is  confined  to  cafes  ^\iCTC^tbi  lies.  IVtl- 
/on  V,  KhMjm  H,  46  G.  3,  la^ 

DEED, 
I  See  Award,  No.  2. 

The  SefTions  prefumed  (hat  an  indenture 
of  apprenticefliip  executed  30  years  bc- 
forf^  and  vnder  which  the  apprentice 
had  regularly  ferved  his  lime  for  feven 
years,  when  the  indenture  was  given 
up  to  hi  ID,  and  proved  to  be  loil,  and 
wden  the  pariih  in  which  he  was  fettled 
under  fuch  indenture  had  relieved  him 
for  the  laft  iz  years,  was  property 
Aamped'in  proportion  to  tKe  apprentice 
fee  of  12/.  received  by  the  mailer;  al- 
though the  deputy  regiftrar  and  comp. 
troller  of  the  ilamp  duties  proved  tnat 
it  did  not  appear  in  the  otHce  th;!t  any 
fuch  indenture  had  been  (lannpeJ  or  in- 
rolled  during  that  period  :  and  the 
judgment  of  the  jufticcs  was  confirmed 
in  B*  R'  The  King  v.  The  Inhabitants 
of  Long  Buckby^  M.  46  G.  3.  45 

DESCENT  CAST. 

The  entry  of  a  devifee  of  copyhold  or 
Guftomary  eflate  after  20  yeart  from 
the  death  of  the  teilatrix  in  1780,  but 
within  20  years  after  the  determination 
of  a  leafe  in  1800,  before  granted  by< 
her,  (rendering  rent»  with  a  provifo 
for  re-entry  in  cafe  of  non-payment,) 
was  not  tolled  by  a  defcent  call  on  the 
defendant  from  his  father ;  who  as  h'^ir 
at  law  of  the  teilatrix  had  been  admitted 
in  1782,  and  had  received  rent  to  the 
time  of  his  death  in  lyQi.  after  which 
the  defendant  was  adniiittcd  and  recetv- 
ed  the  rent ;  the  dodrine  of  defcent 
caft  not  applying  to  cafes  where  the 
party  has  no  remedy  but  by  entry,  as 
in  the  cafe  of  a  devifee ;  nor  to  copy* 
hold  or  cnflomary  e dates  where  the 
freehold  is  in  the  lord.  Doe  1/.  Cook 
and  Wife  V»   Danvers,    H,  46  G.  3. 
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DETAINER  IN  CUSTODY,     , 
^#/ Commitment  by  i^arol. 

DEVISE. 

1.  Under  a  devife  to  the  teftatoi's  widow 
of  '<  200/.  per  annum  for  life  in  addi- 
**  tion  to  her  jointure,*'  (which  jointure 
it  appeared  was  fecured  by  a  term  out 
of  his  real  ellare  J  *«  his  debts  being 
''  previoufly  paid:  and  to  his  younger 
*'  children  toocL  ea'-h,  to  bs  paid  re*. 
'•  rpcdlii^ely  at  2  1  }**  after  which  the 
tedator  "appointed  Ay  Bi  and  C,^ 
'^  as  ttujlees  tf  inheritance  for  the  exc- 
^'  curion  thereof:*'  held  by  three 
Judge'^i  that  the  trudees- thereby  took 
a  fee  in  the  tedator's  lands  \  agaitkft  one 
Jud^e,  who  (bought  the  meaning  of 
thofe  words  too  arcertaio  to  difinherit 
the  heir  at  law.  Trent  v.  Hanningf  //• 
46  G.  3.  9;^ 

2.  The  word  eftate  will  carry  a  fee  in  a 
will,  if  not  retrained  by  other  words; 
and  held  that  it  was  not  retrained  10  a 
devife  of  '^  all  my  eflate,  lands,  &c. 
**  known  and  called  by  the  name  of 
*^  the  CoaUyard  in  the  parifii  of  Saint 
**  Giles t  Lpndony  Roe  d^m^  Child  and 
Wife  V.  IVright,  H.  46  G.  3.  259 

3.  One  devifed  a  leafehold  for.  a  long 
term  after  the  deceafe»  &c.  of  S,  AT.  to 
ST.  C.  for  life,  remainder  to  his  child  or 
children  by  any  woman  whom  he  (hoold 
marry,  and  his  or  their  executors,  &c. 
forever;  opon  condition  that  in  ciifi 
the  /aid  T.  C,  fhall  die  an  infant^  un^ 
married^  and  nxithout  ijfme,  the  premifes 
to  go  over  to  his  father  W.  C.  and  hi^ 
three  other  children,  diare  and  fhare 
aMcr,  and  their  heirs,  executors,  &c. 
Held  that  the  devife  over  depended 
upon  one  contingency^  viz.  T,  C.*j  dying 
an  infant,  attended  with  tnvo  qualifica^ 
tions,  viz.  his  dying  ^without  halving  a 
luife  fur<vi'ving  him,  or  dying  child lefs  ; 
and  thac  the  devife  over  could  only  take 
efF*-^  in  cafe  T.  C.  died  in  his  minority* 
leaving  neither  wife  nor  child:  and 
here  it  failed^  T,  C  having  attained 
2 ' ,  and  married  before  his  death.  Doe  d% 
Everett  and  others  v.  Cooke,  H.  46  G.  3. 
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LI  4,  Though 
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4»  Thotogh  the  devife  of  ft  term  for  life, 
with  a  coatiAgent  remainder  ovtr,  will 
in  general  only  entitle  the  firft  taker  to 
a  life  eftate^  if  the  remainder  over  do 
not  take  cS[e€t ;  and  the  refidoe  of  the 
term  will  go  to  the  perfonal  reprefen. 
tatire  of  the  teftator;  yet  the  teftatorS 
intent  appearing  to  be  to  difpofe  of  the 
whole  from  his  executors ;  held  that  the 
ieflbrs  of  the  plain iriF,  who  claimed 
ander  his  will,  were  entitled  to  recover 
after  the  death  of  T*  C.  without  ifiue. 
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{•  An  eftatCf  whether  ilriSly  copyhold 
to  alt  pnrpofes*  or  cuflomary  eftate  the 
freehold  of  which  is  in  the  lord,  may 
well  pafo  under  the  defcription  of  copy- 
bold  in  a  w»ll ;  the  intention  to  prafs  it 
onder  that  defcription  being  apparent. 
Dm  4/.  Cooki  wid  Wifi  V.  Dtatvtrs,  H. 
4^  G.J.  29; 

6.  A  devife  to  one  by  the  name  of  Mary, 
whofe  cbriftian  name  was  Eiizahetbt  is 
good ;  if  the  jury  find  from  the  cir- 
cumflances  that  (he  wat  the  perfon  meant 
to  be  defignated.  ib. 

7.  One  having  an  only  child  Reiicca,  who 
was  married  and  had  three  children, 
nomas f  Ribiica^  and./Ar0»  devifedhis 
copyhold  to  Rebecca  his  daughter  for 
life,  remainder  to  hi9  grand-daughter 
Rtbeaa  for  life,  remainder  to  troftees 
to  preserve  contingent  remainders,  re- 
mainder to  the  ale  of  the  (^  of  tbt 
boify  of  his  grand-daughter  Rgbecea^  in 
fuch  parts,  fliares,  and  proportions, 
wtSMmr  anJ/ormf  as  (he  Ihoold  by  deed 
or  will  appoint ;  and  in  default  of  ap- 

-  poitttment  to  the  nfe  of  all  and  every 
the  kbiUbtm  of  bis  faid  grand-daughter 
and  fbeir  boiri,  as  tenants  in  common  ; 
and,  im  drfeudt  of/ucb  iffiut  to  the  ufe 
of  all  and  every  the  other  children  of 
his  daughter  Rebecca  and  their  heirs 
aa  teaaots  in  common,  &c. ;  and  in 
default  of  fuch  iffue,  to  his  awn  right 
heirs.  Held  that  upon  the  death  of 
the  teftator*s  daughter  and  of  his  grand- 
daughter Ribecca,  without  any  appoint- 
ment, an  only  child  of  the  liattcr  took 
an  abfolttte  fee ;  on  whofe  death,  under 
age  and  onmarried,  the  firtmifes  de- 
fctaded  to  her  ancle  Tbomas  u  her 


EjfeCTMiWr* 

heir  at  law;  and  that  the  fobfeqjtieDt 
limitations  tb  the  other  children  of  the 
teftaor's  daughter  Rebecca  did  not  take 
eflFed.  For  the  deviCe  to  the  chiidrea  of 
his  grand-daughter  Rebecca  and  tbeif 
beirs  prima  facie  carries  a  fee ;  and 
the  fubfequent  words,  **  in  default  of 
/ucb  iffue^*  refer  to  ber  cbildren^  and 
not  to  ibeirbiirs;  though  the  limitation 
over  in  dtfau/i  of/ucb  tffme  be  made  to 
thofe  who  might  take  as  heirs  to  the 
children  of  Rjebeeca  the  grand-daugh- 
ter. And  the  intention  of  the  devi(br 
that  her  children,  if  any»  (honid  take 
a  fee  is  Turther  evinced  by  this,  that  the 
limitation  to  them  and  their  heirs  is  in 
default  of  appointment,  under  a  power 
given  her  to  appoint  '*  to  the  ufe  of 
"  the  iiTue  of  her  body  in  kich  wuamet 
"  and  form  (as  well  as  in  fuch  parts, 
^*  (hares,  and  proportions }  as  ihe  flioeld 
''  direA  ;'*  onder  which  words  **  weoK^ 
mer  emdfcrm**  (he  might  have  appointed 
to  all  or  any  of  her  children  in  /kr,  and 
was  not  reftrained  to  appoint  to  them 
in  tail^only  %  which  limitation,  in  default 
of  appointment,  is  a  fnbftitntiop  for 
the  execution  of  the  power.  Tbo  Rng 
V.  Tbe  Mar f  mis  of  Siafford  and  oibers, 
T.  46  G.  3.  321 

DEVISEE  OP  LAND. 

An  a£^ion  of  co'venant  does  not  lie  upon 
the  flat.  3  ^.  c^  JIf .  r.  14.  againft  the 
devifee  of  land  to  recover  damages  for 
a  breach  of  covenant  made  by  the  dev:* 
for :  6ut  the  remedy  thereby  given  is 
confined  to  cafes  where  debt  lies.  fFif- 
/on  V.  Knubley^  H.  46G.  )•'  12ft 

EJECTMENT, 

See  Copyhold,  No*  a. 

I.  The  devifee  of  a  copyhold  or  cnfiom- 
ary  eftate^  which  had  been  furrendered 
to  the  ufe  of  the  will,  bating  died  be- 
fore adirittance,  her  devi(ee,  chough 
afterwards  admitcedy  cannot  recover  in 
ejedraent;  fiir  his  admituace  has  no 
relation  to  the  lad  legal  furrender  ^r  hoc 
the  legal  title  remains  in  che  heir  of  the 
(nrreaderor.  Though  if  the  firft  de- 
vifee had  been  Cittikfidered  to  be  admit- 

'^  ted 
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ted  in  coiiftraAIon  of  Uw,  (the  de* 
vife  to  her  being  in  rem  tinder  after  a 
devife  to  one  Who  was  cudomary  heir 
of  the  furrenderor^  and  who  paid  rent 
'  to  the  lord  fcrTeveral  years,  but  thoogh 
required  to  come  in  and  be  admicied^ 
had  never  done  fo;)  or  if  the  admit- 
tance of  the  firfl  devifee's  heir  could  be 
coniidered  as  an  admittance*  by  rela- 
tion back,  of  the  firll  devifee  herfelf ; 
yet  ftic  not  having  furrendered  to  the 
ufe  of  her  will,  her  devifee  coald  not 
take  the  legal  elUte.  But  whether  the 
heir  of  the  furreiideror  would  be  confi* 
dered  as  a  truflee  for  the  fecond  de* 
vtfee,  acoart  of  equity  is  alone  compe- 
tent to  decide.  Dot  d.  Vtrtwn  v.  Ftr 
fion,  M,  46  G.  3*  8 

2.  The  entry  of  a  devifee,  afier  to  years 
from  the  death  of  the  t:lUtrix  in  X780, 
bot  wthitt  20  years  after  the  determina* 
tion  ct  a  leafein  i8ao,  before  granted  by 
her,  (rendering  rent,  with  a  provifo  for 
re-entry  in  cafe  of  non-payment,)  was 
neither  tolled  byadefcent  cad  on  the  de- 
fendant from  his  father,  who  as  heir  at 
law  of  the  teftatrix  had  been  admitted  in 
1782,  and  had  received  the  rent  to  the 
time  of  his  death  in  1791*  ^fter  which 
the  defendant  was  admitted  and  re- 
ceived the  rent;  the  dodrine  of  defcent 
caft  not  applying  to  cafes  where  the 
party  has  no  remedy  but  by  entry ;  as 
10  the  cafe  of  a  devifee  ;  nor  to  copy- 
hold or  cudomary  ctUtes  where  the 
freehold  is  in  the  lord.  Nor  was  foch 
entry  barred  by  the  datute  of  limits, 
tions,  21  Jac*l.  r.  16.,  having  been 
made  wjthin  20  years  after  the  old  leafe 
expired  ;  the  devifee  not  being  bound 
to  enter  before,  as  for  a  condition  bro^ 
ken,  by  the  non.  payment  to  her  of 
rent.  Dot  d.  Cook  v.  Darnvtrf^  H* 
46  G.J.  299 

3.  in  ejedment  npon  a  daufe  of  re-entry 
in  a  leafe  on  non-payment  of  rent  againft 
the  affignee  of  the  leafe,  proof  by  the 
leflbr  ol  the  coanterpart  of  the  leafe, 
by  the  fubfcribing  witnefs,  is  fafficient 
proof  of  the  holding  upon  the  condition 
of  re-entry  ta  cafe  of  non-payment  of 
rent.  And  where  the  witnefa  who 
proved  the  demand  of  the  rent  had  a 


power  of  'attorney  from  the  lefibr  for. 
that  porpofe,  which  he  notified  to  the 
tenant,  and  bad  ready  to  prodoce ;  held 
fulficient,  though  he  did  not  produce  it 
at  the  time  of  the  demand;  the  tc* 
nant  not  quedioning  his  aothoricy* 
R09  d.   Wtfi  V.  Da'ois^  £.  46  G.  3. 

•  36J 

4.  The  Court  will  not,  tfttr  a  trial,  Itay 
the  proceedings  on  payment  of  the  rent^ 
&c. ;  the  dat.  4  G.  2.  r.  a8.  only  war- 
ranting fuch  application  brfwrt  triaU 
And  that  ftatate  b  not  confined  to  cafes 
of  ejedment  brought  after  half  a  year's 
rent  do»  nmbert  »•  fuftcitnt  diftrtjfs  loas 
to  ht  found  oik  tbt  frtmijes,  ihm 

;.  Under  an  agreement  of  demtfe,  dated 
in  January ,  of  a  dwelling-honfe,  milts^ 
and  other  buildings  for  the  porpofe  of 
carrying  on  a  manufadore,  together 
with  certain  meadow;  paftare,  and 
bleaching  groundf,  watercoarfes,  te. 
for  a  term  of  3;  years,  10  commtna  as 
to  the  mtadow  ground  from  tbt  z^ib  of 
December  Ujf  :  as  to  the  paftare  from 
the  25tb  of  Marcb  next,  and  as  to  the 
boufing,  mills  9  and  all  tbt  rtft  of  tbt  fro* 
mrjtt,  from  the  ift  of  Maji  refervisg 
the  JSr/l  balf  ftar*t  rtnt  on  the  day  of 
Penttcoftt  and  the  other  half-year's  rent 
at  Martinmas  \  held  that  the  fubftantial 
fubjeA  of  demife  being  the  hoafia  and 
buildingt  for  the  parpofe  of  the  mann- 
fadure,  which  were  to  be  entered  on 
the  I  d  of  May ;  that  was  the  fobftanttal 
time  of  entry  to  whicb  a  notice  to  quit 
ought  to  refer^  and  not  to  the  a$th  of 
DtctmbtTt  when  the  incoming  tenant 
had  liberty  of  entering  on  the  mtttdonnl 
which  was  merely  anciliary  to  the  other 
and  principal  fubjeft  of  demiic;  and 
confequently  that  a  notice  to  quit  ferved 
on  the  a8th  of  Sefi.  (ivhich  woold  ha?e 
been  fofficient  with  reference  even  to 
the  ajth  ofMarcb,  the  day  of  eoteriag 
on  the  paftsre  ground;  the  39th  of 
StptimbiT  hAfig  the  correfpondiog  half 
yearly  day  of  holding  to  the  25th  of 
Marcbf)  xo  qait  tu  tbt  txpiration  oftbo 
cnrrtnt  ytar  of  boUing  was  faffident. 
Dot  d.  Lord  Bradford  v.  H^atkisu  astd 
anotbtr,  T.  46  G.  3*  55 1 
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6.  Proof  of  notice  to  quit  ferved  on  ooe 

-  of  two  tenants,  to  whom  there  was  a 
joint  deal ife,  on  the  premifes,  is  fuffi 
cient  for  the  jury  to  prefume  tha:  it 

-  reached  the  other  tenant,  who  lived  elfe- 
.wherCtf  551 

^  ELECTION. 

Where  there  is  no  regular  prefiding  fivorn 

,  officer  at  an  eleOion,  (#.  g.  of  church- 
warden*, one  of  whoai  by  cuftom  was 
chofen  by  pariOnoners  paying  fcot  and 
lot,  and  the  other  afrpotnted  by  the 
rt^OTi  which  latter  in  fa6l  prefided^) 
the  control  of  the  eleflion  devolves  at 
ccmmon  law  upon  the  cle^bors  them 
-    felres;  but  unlefs  there  be  a  cuftom  to 

.  regulate  the  time  for  making  fucb  elec* 
tion,  it  H  not  competent  to  a  majority 
of  the  eledori  aiTembled  at   the  time 

.  of  fach  eledioo  to  lyarrow  the  period 
which  the  commo;i  law  would  allow  ; 
•nd  therefore  a  refolation  by  them  that 
it  ihill  conclude  at  a  given  time  muft  at 
lead  limit  a  time  resfooable  in  itftif 
with  rcfpedl  to  numbers  and  dittance, 
•ftnd  be  of  Aifiicient  notoriety.  But 
whether  a  refolution  by  a  majority  o' 
the  veilry  on  the  fird  day  of  the  elec 
tioa  to  clofe  the  poll  at  four  o*clock  or< 

'  the  next  day,  in  a  pariih  where  the 
Dui&ber  of  elcftors  did  not  exceed  i8o> 
and  where  the  affidavits  dated  a  cuftom 
for  200  years  not  to  keep  the  poll  open 

'  for  more  than  two  days.,  and  eo  inftaoce 
within:  living  msmory  of  extending  it 
beyond  four  o'clock  on  thefecond  day, 
were   fufficieot  to  warrant  the  cUifing 

*.  of  the  poll  at  that  time,  while  fome  of 
the  voters  were  f!iH  coming  in  to  poll, 

'  and  others  had  no  notice  of  the  refoln. 
lion,  was  a  fit  quedion  to  be  tried  upon 
a  inaodamos.     The  King  v.  7*<?r  Com- 

«  mijfary  cf  the  Ctfifijiorial  and  Epifcopal 

'  CwTt  of  the  Bijhop  of  Wiachiftir  in  and 
for  tie   Parts  of  Surrey,  7",   46G.  •3. 
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ELECTION  COMMITTEE, 

See  Co3Ts,  No.  3. 

.    ELECTION  OF  REMEDIES, 

.^Vf  IltSOLTENT    DlBTORS,   No.  2. 


ENTRIES, 
See  Evidence,  No.  7. 

ENTRY, 

See  EjICTMhhT,   No.  2.' 

'    EQUITABLE  INTEREST. 
See  Bail-bond,  No.  i. 

ESTATE, 
See  Devise,  No.  2. 

ESTATES  PUR  AUTRE  VIE, 

^/r  OCCVPA^KT. 

EVIDENCE.. 

I.  The  publifher  of  a  public  regider  re. 
ceives  an  anonymous  letter,  tendering 
certain  political  inforniation  oil  Iri^ 
affairs,  and  re(^uiring  to  know  to  whom 
his  letters  fhould  be  dirrded  ;  to  wh:ch 
an  anfwer  is  returned  in  the  regifter  ; 
after  which  he  receives  two  letters  in 
the  lame  hand  writing,  diredrd  at 
mentioned,  and  having  the  Jhjb  poft- 
mark  on  the  envelopes  ;  which  two  let* 
ters  were  proved  to  be  in  the  hand- 
writing of  the  defendant ;  the  previous 
letter  having  bf en  d^ftroyed  :  This*  is 
a  fufficiert  ground  for  the  Court  to 
have  the  letters  read  :  and  the  letters 
themfelvcs  containing  expreffions  of  the 
writer  iodicanve  of  his  having  fent  them 
to  the  pobltflier  of  the  regifter  im  Mid- 
diefex  fjr  the  purpofe  of  publication, 
the  whole  is  evidence  fufficieot  for  ce 
jury  to  find  a  puhUcation  by  the  pro- 
curement of  the  defendant  in  MiddUfex^ 
Rex  v.  Th^  Hon.  Roht.  John/on,  M. 
46  Geo.  5.  65 

2*  A  witnefs  cannot  be  crofs  examined  as 
to  any  collateral  iniependent  fadt  irre- 
levant to  the  matter  in  ifluet  for  the 
purpofe  of  contradi^^ng  him  if  his  an* 
fwer  be  one  way  by  another  witnefs, 
in  order  to  difcredit  the  whole  of  his 
ttfti^ony.  Spenceieyf.  /.  v.  DefFilktt^ 
H.  46  G.  s  icB 

J.  Where  a  penalty  is  to  be  faed'for  be- 
fore juftices  of  peace  within  a  certain 
time  after  the  offrncc  committed,  np^n 
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|l  conviftioft  for  fuch  ofFcncc  returned 
by  certiorari  into  B.  /?.,  it  ought  to  ap- 
pear on  the  face  oF  the  evidence  flated 
an  fuch  conviction,  that  the  profecution 
was  in  time  ;  and  if  the  wltnefs  be  only 
ftafd  to  have  mentioned  the  month  in 
uhich  the  offence  was  com  mitred,  omit- 
ting thejear,  and  there  be  no  word  oi 
reference?  10  conneft  it  with  the  true 
dire,  the  omiffion  cannot  be  fnpp'''ed 
either  by  reference  to  the  ofFencc 
charged  in  the  information,  or  bv  pre- 
fumpcion  arifing  from  the  jaflices  hav- 
ing C(  nvi£ied  the  defendant.  Rex  v. 
U^'ooticock,  H.  /^6G.y      "  146 

4.  The  right  to  convert  a  hrujh^ivood  into 
aftone  weir,  is  not  evidtn  cd  by  (h?wng 
that  ^o  yt^fs  ago' two-thirds  o:  it  had 
bt^cn  (0  converted,  without  interruption  ; 
and  the  adljon  tor  the  injury  having 
been  brought  within  20  year*  after  the 
remaining  t^.ird  part  was  fo  converted. 
fFeld  V.  Hornby,  /T.  46  G.  3.  195 

c.  Whether  or  not  a  pariih  can  have  the 
benefit  of  the  flat.  4.5  EUx.  c.  2:;  by 
maintaining  its  poor  with  not  more 
than'  four  overfeer?,  is  a  fa6l  which 
the  S  ilion^  ought  to  find,  and  not  leave 
to  be  prefumed  by  the  Court  from 
other  conD.^ltng  evidence  dated  in  a 
cafe  referved ;  fuch  as  tnat  the  pariih 
had  the  benefi:  of  the  (latute  down  to 
1739,  and  that  from  thence  to  l^$^  ii 
was  uncertain  how  the  poor  were  main- 
tained there,  and  that  from  the  latter 
period  the  poor  had  been  maintaired 
feparately  in  fix  townfhips;  but  that 
the  population  was  decreased.  Rex  v. 
Ifatfony  H.  ^6  G.  ^.  214 

0.  in  covenant  tor  not  granting  a  new 
leafe*  'Witb  a  covenant  for  further  re* 
newal;  held  that  an  averment  that  the 
covenant  for  renewal  in  the  indenture 
declared  on  correiponded  with  ^various 
other  Ua/es,  before  then  fuccedively 
made  by  the  owners*,  of  the  inheritance 
for  the  time  being,  could  not  be  taken 
in  aid  to  conflrue  the  meaning  of  the 
indrntarc:  for  fuppoiing  fuch  evidence 
were  admiflible  in  any  cafe  where  the 
renewals  had  been  uniformly  the  fame, 
yet  non  conftat  from  this  averment  that 
all  ihs  former  leafes  contained  the  fame 


covenant  for  renewal.    IggufJen  v*  M^^ 
H  ^6G.3.  237 

7.  Wnrre  /f.»  tenant  for  life,  with  a  li- 
mited power  of  leafing,  referving  the 
ancient  rent,  received  a  letter  from  a 
conSi^eniial  agent  ia  1723,  containing 
a  minute  accoiint  of  the  tenants  and 
rents  of  the  eftate ;  which*  letter  the 
tenant  for  life  indurfed  '.'  j^  particular 
of  my  tftatCt*  &c.  and  handed  down  to 
B.  the  fuccecding  tenant  for  life,  who 
had  a  like  limited  power  of  leafing,  by 
whom  tt  was  alfo  preferved  and  handed 
down  amongft  the  muniments  of  the 
edate  to  the  iirfl  tenant  in  tail :  held 
that  fuch  paper  was  evidence  for  the 
tenant  in  tail  againll  aleHee  of  B  y  in 
order  to  (hew  that  the  rent  referved  by 
B.  the  tenant  for  life,  was  lefs  than  the 
ancittit  rent  referved  at   the  time   to 

*  * 

which  fuch  paper  referred ;  the  paper 
haying  been  accredited  by  the  then 
owner  of  the  eflate,  who  had  the  meant 
of  knovvit2g  the  fact,  and  who  had  an 
interelji  the  other  way,  viz.  to  diminiih 
the  rent  in  order  to  increafe  his  fine  up- 
on renewal  under  the  power.  And  held 
a'fo  that  entries  by  A*  the  tenant  for 
if.'  in  his  book,  of  the  receipt  of  the 
lent  to  the  amount  ilated,  were  alfo 
evidence  of  the  fame  fadi.  Roe  d,  Brune^ 
Clerk,  v.  Ra<wlias,  H    46  G.  3.       279 

8.  The  hand-writing  of  perfons  long  fince 
dead  may  be  pfoved  by  comparilba  of 
hand««  ih% 

9.  In  ej<r£ltnent  upon  a  clanfc  of  re-entry 
in  a  leife  on  nor.-payment  of  rent  againft 
the  aflignee  of  the  ieafe,  proof  by. the 
leflbr  of  the  counterpart  uf  the  Ieafe, 
by  the  fubfcribing  witnefs^  is  fufficient 
proof  of  the  holding  upon  the- condition 
of  re-entry  in  cafe  of  non  payment  of 
rent.  And  where  the,  witnefs  who 
proved  the  demand  of  the  rent  had  a 
power  of  attorney  from  the  lefTor  Ibr 
that  purpofe,  which  he  notified  to  the 
tenant,  and  had  ready  to  produce ; 
held  fufEcient,  though  he  did  not  pro- 
duce it  at  th^  time  of  the  demand  ; 
the  tenant  not  queflioning  bis  authority. 
Ro-viji  4.  fVefi  V.  Davh,  £•  46  G.  3. 
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FOREFGN  ATTACHMENT. 


|0.r  'Whether  or  not  the  h^  of  potting  a 
letter  into  the  poft-office»  containing  no- 
tice of  the  diibonour  of  a  bill  to  the 
drawer,  to  whom  it  was  direded.  be  of 
itfelffofficien:  evidence  to  be  left  to  the 
jury  thatfoch  notice  reached  the  draw. 
•r;  at  any  rate,  if  a  bi!I  be  accepted 
payable  at  J,*»,  who  is  the  accepcorV 
banker,  the  party  taking  fuch  fpecial 
acceptance,  (which  he  is  not  bound  to 
do)  thereby  impliedly  agrees  toprefent 
it  for  payment  within  the  ufual  banking 
boors  at  the  place  where  it  is  made  | 
payable;  and  if  he  prefent  it  after  fuch 
boars,  without  effic^,  it  is  no  evidence 
of  the  dtQionour  of  the  bill  fo  as  to 
charge  the  drawer.  Parker  v.  Gordon, 
JS»  ibG.i.  3H5 

)i.  Where  the  plain tifF  declares  opoo  a 
quantum  meruit  for  work  and  labour 
done,  and  materials  found,  it  is  compe- 
tent to  the  defendant,  even  without  no- 
tice to  the  plaintiff,  to  prove  that  the 
work  done  was  not  worth  fo  much  a$ 
the  plaintiff'  claims.  And  if  it  appear 
that  the  plaintiff  had  been  ptiid  on  ac- 
count as  much  as  the  work  was  worth, 
be  cannot  tecover.  And  fo  it  feems 
that  the  defendant  may  be  let  into  fuch 
a  defence  where  the  contraft  was  for 
the  work  to  be  done  at  a  certain  price  ; 
at  leaft  if  he  give  the  plaintiff  previous 
BOtice  of  fuch  defence^  that  he  may  be 
prepared  to  meet  it.  And,  qusre,  if 
the  work  done  be  wholly  inadequate  to 
anfwer  the  porpofe  for  which  ic  was 
undertaken  to  be  performed,  whether 
the  defendant  may  not  be  let  into  fuch 
defence  even  without  notice.  Baflen  v. 
ButiiT,  T.  46  G.  3,       ^  479 

sa«  Where  the  debt  was  paid  after  an  alias 
plaries  writ  iflued,  the  defendant  cannot 
objeA  at  the  trial  that  the  latitat  was 
aot  returned  ;  for  at  any  rate  if  the 
alias  pluries  were  the  commencement 
)of  the  adioo,  ic  is  only  an  irregularity, 
which,  though  a  {roand  forapplicauon 
to  the  Court  to  fet  afide  the  proceed- 
ingf ,  yet  having  been  once  waved,  can^ 
aot  afterwards  be  objected  to.  'Neither 
can  ic  be  objedled  at  the  trial  that 
when  the  debt  was  paid  the  defendant 
bad  no  aotiqe  of  aoy  adion  commenced 

t 


or  cr>(!s  incurred.     TomM  v.  Powell j  7*. 
46  G. 3.  53^ 

EXECUTION. 

A  defendant,  fuperfeded  for  want  of 
being  charged  in  execution  within  two 
terms  a/ttr  judgment,  cannot  be  again 
arretted  and  taken  in  eAecution  upon 
fame  judgment.  Aliter.  if  fuperfeded 
for  wane  cf  proceedings  in  time  ^/org 
judgment.     Line  v.  Lowe,  H.  46 G.  3. 

EXECUrbR, 
5/#  Administrator,  S:c. 

FALSE  IMPRISONMENT. 

The  (lit.  15  G.  3.  c.  So.  gives  a  penalty 
in  cafe  of  killing  game  on  a  Sundtiyt  and 
dircAs  that  it  (hall  be  forthwith  paid 
on  convidlion,  and  that  in  cafe  of  neg* 
Ie£t  or  refufal  to  pay,  or  give  fecority 
for  the  payment  of  it,  the  juftice  (hall 
by  warrant  under  his  hand,  and  feal 
caufe  the  fame  to  be  levied  by  diftrefs 
and  (ale  of  the  offender's  goods;  and 
th2t  it  (hall  be  lawfdl  for  fuch  juftice 
to  order  lucti  ofFenOer  to  be  detained  in 
cnflody  until  return  may  conveniently 
be  made  to  fuch  warrant  of  di(lref«, 
*  onlefs  the  party  convicted  (hall  give 
lecurity  for  his  appearance,  &c.  Held 
that  fuch  order  to  detain  in  cuftody  ud- 
111  the  return  of  the  warrant  of  diffre(s 
may  be  by  parol.  Still  v.  Wallt  and 
Harris,  T»  i)6  G.  3.  533 

FEME  COVERT, 
SaB AKos  AND  Feme. 

FISHERY, 
5r#  Mandamus,  No.  4.    Wsia. 

FOREIGN  ATTACHMENT. 

A  creditor  for  goeds  fold  and  deli- 
vered to  a  trader,  who  had  committed 
a  fecret  a^  of  bankruptcy,  not  being 
cognizant  thereof,  attached  money  of 
the  traders  in  the  hands  of  a  third  per« 
fon,  and  recovered  judgment  in  the 
mayor's  court  of  Liudcu  agaihfV  the 

{arai(tice» 


GRANT. 


<« 


faRniiheet  who  thereupon  ptdd  him  the 
nmount  of  the  debt  fo  attached  ;  and 
ftfcerwards  a  cocomiffion  iffued :   held 
that  this  payment  wa$  oot  proteaed  by 
the  ftat.   19  G.  a.  c.  ^2.,  not  being  a 
payment  made  by  tb$  bankrupt  m  che 
ufaal  and  ordinary  coprfe  -of  trade  an^i 
iiealing :  and  held  that  the  atftgnees  of 
fpch  bankrupt,  under  a  /A/Wcommiffion 
iffued  againft  him,  might  fuc  for  and 
recover  back  fuch  payment,  altboagh 
ihe  bankrupt,   who  bad  obtained  hij 
certificate  under  his  former   commif- 
fioni,  had  not  paid  i  s^.  "  ^he  pound 
'  under  the  fecond  of  them  i  in  which 
^afe  his  future  effVfts  remain  liable  to 
that  exrent  to  hit  creditors  under  the 
fecond  commifTion  refpeaively,     Hiyvil 
and  otberi,  AJfigntts  §/  H^ar^il,  a  Bank- 
rupt, V.  Brouuntttgt  H.  \^G*l*         *54 
-  « 

FRAUDS^  STATUTE* OF, 

^/V  CoPYtfObD,    ^C.    No.  5*       S^LE   OF 

GOOD0  BY  Sample. 

FRAUDULENT  CONVEYANCE, 
Sei  Bankrupt,  No.  a. 

FREEHOLD, 
Se0  Copyhold,  &c.*  No.  3. 

FREIGHT, 
5>«lNsy&ARCis,  No.  If  4« 

GAME, 

;^</Co¥MiTMEiiT  BY  Parol.  Penal 
Action,  No,  i. 


GRANT, 
St$  Covenant. 

4,  and  fl.  being  feverally  feifcd  of  parcels 
of  woody  ground,  and  B.  having  other 
Jands  ad}0ii)ing  to  hia  v^oody  ground, 
and  intending  to  make  a  colliery  under 
kit  ground.  A-  grants  to  B.,  bit  beirs  ^ 
0nd  ttji^tttt  liberty  for  bim^  bis  beirs, 
0Md'afflgns,  to  carf7  op  a  fougb  or  dr^in* 
ihrougn  J.U  woody  ground,  into  S/« 
^^ody  gcovn4f  ^^  ^  liberty  for  B,» 


bis  biiri  Mid  affigns^  to  make  tntn  little 
fough-p  ts  in  A*%  woody  ground,  for 
the  more  eaiy  and  fafe  carrying  up  thd 
tail  of  the  fough,  one  of  which  was  to 
be  covered    in  at  foon  as  con^enientlf 
migbt  be  afier  snaking  tbejougb,  and  thf 
o\her  to  be  kept  open  for  examining 
the  fough  /o  hng  as  was  necrjfary  for  tbat 
purfofe  and  no  longer  :  and  B  covenant- 
ed chat  he,  bis  bfirs  and  aJpgnSf  would 
not  damage  the  trees  growing  on  A*% 
woody  ground,  nor  get  any  of  the  coals 
onder  it,  except  what  (hould  arife  in 
the  dr  ft  of  1^  intended  fough  ;  and 
that  4*  bis  beirs  and  affigns,  from  timi 
to  time,  and  at  alt  timtt  after ^  might 
go  down  into  any  pit  or  pits  of  ^.,  nis 
heirs  or  afligns,  to  difcover  whether  any 
coals  of  A,^  his  heirs  or  affigns,  fliould 
be  gotten ;  and  that  B  *  bis  heirs  and 
ojjignst  fliould  repair  any  injury  to  A.^% 
fence,  &c.:  hdd  that  by  the  grant  to 
B.f    bis    beirs,    (ff.    of  ibe  liherty  §f 
making  tbe/ot^gbin  A.^sland,  the  liberty 
of  makingy^Ar^^/Z/j  at  any  time  after* 
wards,  whi'e  the  objed  of  the  grant  re- 
mained, being  necejjarjfor  tbe  purpo/e  cf 
repairing   tbe  fiygb,  pa  fled  as   incident 
thereto:  and  that  the  ufeof  fuch  fotgh, 
for  the  carrying  up  of  which  into  B-*b 
woody  ground  liberty  was  granted,  waa 
not  confined  to  the  getting  of  coals  un* 
dpr  j^.'s  woody  ground,  but  extended 
alfo  to  the  adjoining  lands  of  B, ;  and 
that  the  liberty  of  making  new  foagh 
pits  for  neceflary  repairs  of  tbe  fougb, 
after  the  two  original  fough  pits  had 
been  covered   up  by  mutual   confent, 
was  not  controlled  by  tbefpecial  liberty 
given  for  making  fuch  (viginitl  fough 
pitS|  the  dies  of  which  were  limited  by 
the  grant ;  it  appearing  upon  the  face 
of  it  that  the  grant  of  the  foogh  was 
intended  to  have  continuing'  operation 
while  any  coals  in  ^.'s  woody  ground 
and   adjoining  lands   remained   ip  be 
gptten.    H$dgs0^  V.  Fields  T.  46  G.  3. 
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GUARDIANSHIP, 
ga  Bastard,  No.  9. 


^•u 


fIAB$A$ 


€$0 


INCLOSURE. 


INSOLVENT  DEBTORS. 


HABEAS  CORFU 3. 

|. Where,  upon  a  habeas  corpus  to  bring  up 
the  body  of  an  appr;.'r.cice,  the  keeper 
of  the  Houfe   of  Corrcftion   returned, 
with  the  body  of  the  party,  a  rej^u  ar 
conviction  of  him  by  twj  magul  d:e& 
CD  the  Aat.  zo  Geo.  2.  r.  19.    :ur  a  m\( 
demeanor  in   abfeoting   himfeif  as  an 
appreniice  from  his  mailer's  fervlco;  it 
is  DO  anfwer  to  fhew  by  ailiavit  thai 
the  party  had  bound  himirir  iv.fn  an 
in/ant  to  ferve  till  25,  and  chat  t^hen  h^ 
came  of  age  he  c.'jcted    to  avoid  ihe 
indentures,  after  which  the  oiFcnce  im 
puted   had  been  committed  ;     for  this 
was  proper  matter  (o  be  (hc*n  to  the 
inagiilrates   below,  who,  if  the  matier 
ihevt^n  to  them  were  true,  a^ed  at  their 
Otf'n  peril  in  committing  the  party  ;  bu' 
this  Court  have  do  power  to  difch^rge 
an  apprentice  from  his  indentures  ;  and 
are  bound  by  the  return  ot  a  regular 
convidlidn,    where  the   obje^ion    does 
rot  appear  on  the  face  of  the  return,  to 
reman  J  the  party.     Ex  pane  GiU,  E. 
46  G.  5.  ^7t) 

%,  The  Court  will  grant  a  habeas  corpus  t*> 
bring  up  the  bodv  of  a  baftard  ch  Id, 
wichin  the  age  cf  nurture,  for  the  pur- 
pofe  of  relloiing  it  to  the  cuHody  of  ihe 
mother,  from  whole  quiet  ponViTion  it 
was  taken,  at  one  time  hy  fr.ud,  i^nd 
afterwards  by  force ;  and  tnis  Aiihcot 
prejudice  to  the  queOion  of  guardian- 
ibip,  which  belongs  to  the  Lord  Cnao- 
celior  rcpr-feniing  the  king  in  Chan- 
cery. The  King  V.  Hofkins  and  IVt/e, 
7*.  46G.  3.  579 

HAND.WRITING, 
^f#  Evidence,  Nj.*  i. 

HUSBAND  AND  WIFE, 
f/r  Baron  and  Fbme. 

IMPRESSING, 
See  Bail,  No.  i. 

INCLOSURE. 

The  owner  of  a  tenement  tnay  have 
two  dlllinct  rights  of  com  moo  for  bi^ 


cattle  levant  and  coochant  opon  facK 
tenement,  upon  different  wades,  in  dif- 
ferent manors,  onder  fever al  lords ; 
and  therefore  an  allotment  mider  one 
inc!ofure  afl.  in  lieu  of  his  right  of 
ccnmon  upon  one  of  foch  waftcs,  will 
not  do  ajkay  or  Irfien  his  claim  for  an 
equal  allot mriit  witn  other  commoners, 
under  a  luMVquent  ad  for  iflck>bnfr  the 
oiher  waKe.  ^emble  aliter  ;  it  the  dif* 
f crest  uafles  had  anpeared  to  have 
been  on  .finally  hotden  ooder  the  f4me 
lord.  Hollimgfheai^.  H'aliem,  T.  46 G.  ; - 

485 

INDICTMENT. 

One  who  wa^  appointed  coUeflor  of  the 
property -tax  by  the  proper  coiftituted 
autnorities,  and  who  confidered  himfeif, 
and  was  confidered  by  the  commiffioners 
to  be  fucn  collector,  but  whofe  appoint- 
ment turned  out  to  have  been  informally 
made,  cannot  be  iidided  at  cummoa 
law  for  the  receipt  of  duties  hy  cUour 
an^ pretence  of  being  coUeBvr  of  fuch  da- 
ties;  though  the  money  were  fraado- 
lently  colleded  and  mifapplied  by  bim  ; 
becaufe  he  was  in  faci  appointrd  col- 
let jr,  and  in  that  character  received 
the  none)^.  And  quzre  whether  the 
Hit.  43  G.  3.  f.  99.  f.  19.  having  cn- 
aded  tnat  no  coiltdor,  &c.  employed 
in  the  exe'cution  of  that  ad  (hall  be 
liable  by  reafon  of  fuch  execatioo  to  any 
penalty  ox^tr  chan  fuch  as  by  that  and 
another  ad  may  be  inflicted,  does  not 
take  away  the«ccmmon  law  remedy  by 
indidroent  for  offences  againll  the  ad. 
The  King  y.  Dob/on,  H.  46  G.  3.     3C8 

INSOLVENT  DEBTORS. 

The  (lat.  2  C  x.  r.29.  and  other  ads  of  the 
fame  cUf», making  general  provifionsfor 
the  relief  of  infoiyent  debtors  charged 
to  execution  on  procefs  ont  of  amy  9/  the 
court t  erf  la^w  extend  to  infnivr  as  well 
as  Juperior  j  u  ri fdidions.  But  the  appli* 
cation  in  both  inflances  ^oft  be  made 
before  the  end  of  the  next  arm  after  the 
prifoner  is  charged  in  ezecutioo ;  ex- 
cept he  can  (hew  that  his  negle^  arofe 
from  ignorax^e  or  mift«ikc.     The  King 


INSURANCE. 


6^ 


V.  Tit  Bailifft  of  If/wUh,  M.  46  C.  3. 

%,  Mandamus  to  the  Quarter  Sefiions  to 
inquire  and  give  the  benefit  of  the  in- 
folvenc  debtors'  adt  to  a  prironer,  if  he 
were  entitled  to  it,  denied,  where  it  ap- 
peared that  he  was  in  execution  on  the 
Hi  of  Jun,  1804  for  a  larger  fam  than 
the  zO.  extended  to  ;  though  part  of 
fuch  f'Jin  were  compofed  of  a  debt  upon 
a  judgment  recovered,  which  the  judg- 
ment creditor  had  an  eledlion  given  to 
him  by  the  Lord  Chancellor  to  prove 
under  the  commiificn  by  a  future  day, 
not  arrived ;  but  which  it  was  dated 
that  he  httd  cle<fled  To  to  p'^ove,  and  to 
abiindon  his  judgment  b-tbre  the  ift  of 
y««.  1P0+,  though  the  prifonrr  was  not 
dKchargcd  by  a  judge's  order  from  fuch 
execution  till  long  after  that  day*  Ex 
parte  John  King,  il/,  46  G.  3,  91 

INSURANCE. 

f .  While  a  (hip  was  forcibly  detained  in 
a  foreign  port,  the  owner  abandoned 
firft  the  Jhip^  and  then  i^^  freight,  to 
the  different  fets  of  und'T-vriters  there 
on,  who  paid  as  for  a  total  \oh ;  after 
which  the  (hip  was  liberated,  rpfh'ppcu 
her  cargOy  which  had  been  taken  out, 
and  returned  home,  earning  freight^ 
which  was  received  by  the  «(rured. 
Qusre,  whether  the  afiured,  after  an 
an  abandonment  of  the  jhip^  (which 
was  afeeking  and  not  a  chartered  fhip  ; 
on  which  a  dillinftion  may  arife;)  could 
abandon  ^ht  freight  to  another  fet  of 
underwriters?  But  alTuminr  that  he 
might,  the  (hip  and  freight  zrejaivage 
to  the  different  underwruers,  after  de. 
idu^ing  the  following  expences,  which 
moft  be  apportioned  between  them  ac- 
cording to  their  feveral  intereOs:  i. 
The  expences  of  (hip  and  crew  in  the 
foreign  port,  incUding  port  charges 
(befidcs  the  expence  of  (hipping  the 
c^rgOy  which  exdufively  belongs  to  the 
uad  er  writers  on  freight ) .  2  •  J  n  fu  r  ance 
thereon.  3.  Wages  and  proviiions  of 
the  crew  from  their  liberation  in  the 
foreign  port  till  their  difcharge  here. 
4.  Wage$  (provifioos  were  fupplted  by 


'  t 


the  foreign  goveroment)  to  the  crew 
during  their  detention,  fiut  the  af- 
fured  was  not  entitled  to  dedu£t  out  of 
the  freight  received^  payable  to  the 
underwriter  on  freight,  j.  Charges  paid 
at  the  port  of  difcharge  on  fliip  and 
cargo.  2.  Infurance  on  (hip.  3.  Di- 
minution in  value  of  (hip  and  tackle 
by  wear  and  rear  on  the  vpy^ge  home. 
Sharp  V.  Gladfione^  M.  ^6G.  '^.  24 

2.  A  vefiel  (ailing  with  corn,  infured  from 
IVaterford  in  Ireland  to  Liverpool,  by 
a  policy,  with  a  memorandum  to  be 
free  from  all  b^t  general  average,  was 
ftranded  near  Waterford  on  the  28th  of 
Jan  ,  and  the  velTei  continued  at  high 
tide  und<:r  water  for  near  a  month, 
during  which  time,  from  thejifl,  the 
aifured  at  lo^  water  were  ein ployed  in 
fairing  the  cargo,  the  whol.e  of  which 
was  damaged,  but  the  greater  part  re- 
covered 5»pd  kiln-dried:  but  no  notice 
of  abandonment  was  given  to  the  un- 
derwriters in  London  till  the  iSih  of 
Feb,  ;  thougt)  ittere  is  a  conftant  regu* 
lar  intercourfe  between  Waterford  ^ViA 
Liverpool,  where  fome  of  the  affured 
lived;  which  noJce'was  holden  to  be 
out  of  time.  For  whether  or  not  upon 
fuch  a  policy,  where  there  was  an  op- 
portunity of  fendin:^  the  corn  faved  to 
the  place  of  its  deftination,  within  two 
months  after  the  accident,  in  anothei; 
vefTcl,  the  a(rured  were  entitled  to  aban* 
don,  as  in  cafe  of  a  total  lofs ;  at  all 
events  they  ought  to  have  made  their 
eiedion  to  abandon  within  a  reafonahU 
timSf  (on  which  it  feems  that  the  judge 
ought  to  inltruvt  the  jury  under  the 
circumilances  of  the  cafe;)  and  they 
cannot  take  the  chance  of  endeavouring 
firft  to  fave  and  make  the  bed  of  the 
cargo  on*  their  own  account,  and. after- 
wards abandon  when  they  find  that 
ibey  cannot  turn  it  to  their  advantage* 
Jnderjon  ▼.  The  Royal  Elxchangt  jfjfi^' 
ranee  Company ^  ilf.  46  G.  3.  38 

3.  Goods  infured  on  board  a  certain  ihip 
generally  by  her  name,  without  any  ad.  * 
dition  of  country,  and  not  reprefented 
to  be  of  any  particular  country  at  the 
time  of  the  policy  fubfcribed  ;  though 
the  broker  htd  before  (aid  (he  was  an 

Amiri€an 


i$^ 


INSURANCE. 


^Anuhr'ueh^  when  the  flip  was  fabfcribed, 
and  though  ihe  were  in  fad  an  Anuri- 
tan^  need  not  be  documented  as  fuch : 
and  therefore  in  cafe  of  a  capture  by  a 
'ipreign  Hate  for  want  of  the  documents 
required  by  treaty  between  that  ftate 
and  her  own,  the  own^r  of  the  goods 
nay  recover  againft  the  enderwriters. 
Dmjft/on  V.  Atty^  E.  46  6'.  ^,  367 

4..  Where  a  ihip  was  chartered  on  a  voy- 
age from  Lofu/oif  to  Dominica  and  back 
to  Londw^  at  a  certain  rate  of  freight 
upon  the  outward  cargo;  and  after  de- 
livering her  outward  cargo  at  Dominica^ 
the  charterers  were  fo  provide  her  a 
fall  cargo  homeward  at  the  current 
freight  from  Dominica  to  London^  Sec, : 
held  that  an  infurance  by  the  owcer  of 
the  (hip  on  the  freight,  at  ami  from  Dc* 
aninica  to  London,  attached  while  the 
Ihip  lay  ac  Dominica  delivering  her  out* 
ward  cargOy  and  before  any  part  of  the 
homeward  cargo  was  (hipped*  during 
which  time  (he  was  captured  by  an  ene- 
my ;  the  contrad  of  affre ightment  by 
the  charter-party  being  entire,  and  the 
rifle  on  the  policy  having  commenced. 
Hornca/iU  v»  ^nart^  E*  46  G.  3.       400 

C*  Colonial  produce  cannot  legally  be 
ihipped  from  the  Britijb  Wift  indiis  for 
Cihraiiar,  and  therefore  the  fame  can- 
not be  tnfured  on  fuch  a  voyage.  And 
it  matters  not  that  part  of  the  cargo 
was  ihipped  at  one  of  the  Wt/l  India 
sflands»  with  liberty  to  exchange  it  at 
another  (which  would  have  been  legal), 
if  in  i^&.  it  were  not  exchanged,  and  its 
ultimate  deftination  was  Giiraliar,  And 
the  (hip  and  cargo  being  loft  oSGihral^ 
tar ;  though  the  afTured  could  not  re* 
cover,  yet  the  premium  having  been 
pud  upon  an  illegal  infurance  cannot 
be  recovered  bacE.  Luibock  v.  Par//, 
r.^46G.  3.  449 

6*  Q«*aBre,  Whether  an  infurance  of  a 
Brmfif  fifip  againft  *•  Britifi  capfmre, 
r/tizun^  and  dntnfm^*  be  illegal  and 
void;  as  fuch  a  capture,  ^c.  may  be 
nt/ithone'  lawfnl  imtbgritj.  Lnhhock  v. 
aPM//,  T.  46  G.  3.  4S I 

y.  A  Ihtp  on  an  African  voyage,  the 
cotfHnon  duration  of  whkh  is  feveral 
iftonths)  and  fometimet  rJttcnds  M  a 


tweivefflonth  or  n0Fe«  arrived  on  the 
coaftin  Auguft  1799;  and  in  /#i^.  1800 
her  then  commander  wrote  a  letter  to 
bis  owners,  mentioning  an  attack  on 
her  at  another  place  on  the  coaft  by  tha 
natives,  who  killed  the  captain  and  fe- 
veral of  the  crew,  and  wounded  others  \ 
by  means  of  which  and  of  a  fever  •the 
crew  were  reduced  to  live,  and  all  ihofa 
fickly,  and  not  a  man  to  be  procured 
at  hand:  that  they  had  been  plundered 
of  their  dotheSf  l^c.  and  their  cabin 
ftores  were  exhaufted,  and  they  did  not 
know  what  to  do.  A  fecond  letter, 
dated  21ft  April  1800,  from  GiAorn^ 
Rivir,  menitoned  their  arrival  there  om 
the  l^th  March  s  that  tbt  nminttsfndm^ 
tbtm  «weaiiy  bandedt  and  thtir  goMli 
taken  from  tbtm^  did  as  ibey  plu^^i 
that  they  had  ihtn  nine  men  on  board  ; 
but  their  proviGons  run  very  low :  that 
he  had  mentioned  certain  parts  of  the 
c<rgo  in  biz  loft  letter^  and  expefted  to 
(hip  the  red,  and  to  fail  at  the  end  of 
the  next  month.  An  infurance  was  ef- 
feAed  in  Septttnter  1800,  on  the  produce 
tion  of  the  loft  ittter  only*  **  nt  and  from 
the  (hip's  arrival  at  her  fir  ft  place  of 
trade  on  the  coaft  of  Africa,"  &c«  Held 
fufficient  that  the  laft  letter  truly  ((ate<| 
the  thin  condition  and  drcumftances  of 
the  (hip ;  which,  though  better  than 
when  the  firft  letter  was  written,  was 
yet  n$frandtdint  con^ialment  ofthtfbrmt^ 
circnmftancts  \  the  fecond  letter,  both 
in  its  terms  and  contents,  referring  to  ^ 
fcrtntr  letter ;  which  it  was  the  fault  of 
the  underwriters  not  to  have  called  for, 
if  they  thought  that  a  particular  know- 
ledge of  former  dilficuhies,  in  part  fnb« 
dtted«  and  to  the  extent  truly  Aated  in 
the  fecond  letter,  would  have  varied 
the  ri(k ;  and  when  the  underwricert, 
cognisant  as  they  muft  be  prefumed  to 
be  of  the  common  duration  of  fucii  a- 
voyage,  could  not  fairly  colled  tton^ 
the  contents  of  the  fecond  letter  diat 
xhtftrfi  itrrivai  of  the  (hip  ^n  tb$  Mft 
was  only  on  the  2^  of  March,  when 
flie  was  ftatcd  to  have  arrived  im  Gaboon 
Ritfir,  and  to  have  bad  much  of  her 
homeward-bound  cargo  on  board  on 
aift  of  AfrU^  u4  f^  expcfied  to  fail 
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i^th  the  remainder  by  the  end  of  May, 
Fridand  And  another,  A ffigntes  of  Tipping  ^ 
a  Bankruft,  v.  Glovtr,  T.  ^6G.y  457 

JUDICIAL  PROCEEDINGS. 

Ste  Sewers. 

It  is  libellous  to  poblifh  a  highly  coleared 
account  of  judicial  proceedings,  mixed 
-with  the  party's  own  obfervations  and 
coiiclttfions  upon  what  pafled  in  court, 
which  contained  an  infinuacion  that  the 
plaintiff  had  committed  ptrjury  :  and  ic 
IS  no  juflification  to  Tuch  infinuation  of 
perjury  againft  the  plaintiff  (who  had 
ftvorn  to  an  aflaah  by  jf.  B.  on  him)» 
that  it  did  apptar  (which  was  the  fug- 
gedion  in  the  libei)/r«m  tbt  ttftimony  of 
iviry  per/on  in  tbt  roem^  &c.  except  the 
plaintiff,  that  no  violence  had  been  ufed 
by  A,  B,  Sec* ;  for  non  conftat*  thereby 
that  what  the  plaintiff  fwore  was  falfe. 
Neither  is  it  fufficient  in  a  jafHfication 
to  fuch  a  libe^  where  the  extraneous, 
matter  was  fo  mingled  with  the  judicial 
account  as  to  make  it  uncertaia  whether 
it  could  b^  feparated,  to  juftify  the  pub- 
fication  by  general  reference  to  Jiieh 
parts  of  the  Jkppofed  libel  as  purport  to 
contain  an  account  of  the  trial,  &c.»  and 
that  the  faid  parts  contain  a  juft  and 
faithful  account  of  the  trial,  &c.  Stiles 
V.  Nokes,  y.  46  G.  3.  493 

JURISDICTION. 

Sr#  Conviction,  No»  I.     Courts. 
SEWIB89  No.  I. 

It  Teems  that  a  flock  ircier  is  liable  to 
pay  to  the  Chamberlain  of  London^' for 
the  benefit  of  the  corporation,  the  an- 
nual duty  of  40/.  directed  by  flat,  6 Ann, 
€.  \6.f  4*  to  be  received  by  the  Cham* 
berlain  from  every  broker.  But  at  all 
events  if  the  Chamberlain  fue  for  fuch 
duty  in  the  Lomdon  Court  of  Requefls, 
and  that  Court  decline  caking  cogni« 
zance  of  the  fui^  on  the  ground  that 
the  corporation,  for  whofe  bene 6 1  the 
duty  Was  to  be  received,  had  taken  a 
hond  in  the  penal  fum  of\oL  (the  Court 
havine  jurifdidion  only  to  the  extent 
of  j/.  J  from  thf  broker,  upon  whicb  he 
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might  be  fned  in  the  fuperior  courts ; 
and  that  the  Judges  of  the  Court  of 
Requcfls  were  freeman  of  the  corpora- 
tion interefled  in  the  fuit ;  this  Coort 
will  grant  a  mandamus  to  the  commif* 
fiooers  to  proceed  therein:  for  onder 
the  flatute  of  Anne  their  chambfrlain  is 
a  truftee  for  the  corporation ;  and  a 
bond  taken  by  them  in  their  own  name 
for  fecuring  the  40/.  duty  it  no  merger 
of  the  ordinary  remedy  given  to  their 
chamberlain  by  the  legiflatare:  neither 
is  the  right  of  the  chamberlain  to  fue 
in  the  Court  of  Requelli,  which  has  al- 
ways been  the  pra^ice,  affed^ed  by  the 
fcintilla  of  fntereft  which  any  of  fhe 
commiflioners  might  be  fnppofed  to 
have  as  corporators  in  the  duty  to  be 
recovered;  though  it  did  not  appear 
that  all  of  them' had  fuch  intcrcft.  The 
King  V.  The  Commiffioners  0/  the  London 
Court  ofRequefts,     //.  46  G.  3.        29a 

JURY, 
See  Sewers. 

LANDLORD  AND  TENANT. 
See  Lb  A  SB. 

1.  The  lefTor,  after  a  demife  of  certain 
premifes  with  a  portion  of  an  adjoining 
yard,  covenanted  that  the  lefTee  fhould 
have  **  the  ufe  of  the  pump  in  the  yard 
jointly  with  himfelf,  ^hilft  the  fame 
Jhould  remain  there,  paying  half  the  exv 
pencesof  the  repair."  The  words  ovifr/^, 
&c.  referve  to  the  leffor  a  power  df  re- 
moving the  pomp  at  hispleafure;  and 
it  is  no  breach  of  the  covenant  though  he 
remove  it  without  reafonable  caufe,  and 
in  order  to  injure  the  leiTee.  But  without 
thofe  words  it  would  have  been  a  breach 
of  covenant  to  have  removed  the  pump. 
Rhodes  V.  Btllard,  /f.  46  G.  5.         f  x6 

2.  Where  affignees  of  a  bankrupt  adver- 
tifed  the  leafe  of  certain  premifes,  of 
which  Che  bankrupt  was  lefiee,  for  fale 
by  audiott,  (without  flating  tbemfetves 
to  be  the  owners  or  poflcfled  thereof,) 
and  no  bidder  offering,  they  never  ttK)k 
poffeffion  in  fad  of  the  premifes  ;  held 
that  thb  was  no  more  than  an  expert-, 
ttent  to  afcertaio  the  value,  whether 

the 
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LIBEL. 


the  Ifsfe  were  ben^^ficial  or  not  to  the 
creditors,  and  did  not  amouot  to  an  af- 
fent  on  the  part  of  the  affignees  to  t«ike 
the  term;  nor  fuppcrt  an  averment  in 
a  declaration  in  covenant  again (t  them 
by  the  landlord,  that  ail  the  eiUte, 
righty  title,  inter  eft,  &c.  of  the  bank- 
rupt in  the  premifes  came  to  the  defend 
ant  by  ajjignment  thereof,  Turner  v. 
KieharJJ'in  and  another^  Jjjignees  of  Bar* 
her,  a  Bankrupt^  £.46^.3,  335 

^.  But  in  an  action  for  ufe  and  occupation 
brought  agatnfl  the  affignee  of  a  bank* 
rupt  to  whom  a  houfe  was  let,  procf 
that  the  landlord  had  applied  to  the  af- 
iignee  after  the  bankruptcy  to  know  if 
he  meant  to  take  the  bankrupt's  intereA 
in  the  houfe  ;  to  which  the  afiignee  an* 
fwered,  that  if  he  did  not  let  it  by  Lady 
day  he  would  give  it  up  ;  and  he  after- 
wards  accordingly  paid  up  the  rent  te^ 
that  day,  and  o^ered  the  key.   Lord 
Kenyon  C.  J.   held  him  liable.     Broome 
V.  Rohinjon,  at  W^hinjler^  Dec,  "i  800 
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4,  In  eje^ment  upon  a  claufe  of  re  entry 
in  a  leafe  on  non-payment  of  rent 
igainft  the  affignee.of  the  leafe,  proof 
by  the  leflbr  of  the  counter^part  of  the 
leafe,  by  the  fubfcribiog  witnefs,  is 
fufhcient  proof  of  the  holding  upon  the 
condition  of  re-entry  in  cafe  of  non- 
payment of  rent.  And  where  the  wit- 
neft  who  proved  the  demand  of  the 
rent  had  a  power  of  attorney  from  the 
lefibr  for  that  purpofe»  which  he  noti- 

,    £ed  to  the  tenant,  and  had  ready  to 
produce;  held  fufficient,  though  he  did 
not  produce  it  at  the  time  of  the  de 
mand ;   the  tenant  not  que ftioning  his 
authority.     Ro^e  d.  Weft  v.  Da^is,  E, 

5.  The  Court  will  not,  after  a  trial,  jiay 
the  proceedings  on  payment  of  the  rent, 
tec. :  the  dat.  4  G.  2.  r.  28.  only  war 
ranting  fuch  application  Se/ore  trial. 
And  that  datute  is  not  confined  to  cafes 
of  ejedlment  brought  after  half  a  year's 
rent  due  luifere  n9  fujicient  diftrejs  'was 
H  hifetmdwt  the  prtm/es^  ih. 


LEASE, 


I 


LEASE. 
^//EviDBNCB,  No.  7.    Landlord 

AND  1  ENAKT. 

3.  One  in  corWideration  of  5/.  8j.  in.natare 
of  a  fine,  and  of  a  yrarly  rent  of  5/.  gi/., 
demifed  certain  gronnd,  with  the  buiid* 

'  ings,  &c.  for  21  years,  with  a  provif^ 
for  dillrefs  if  the  rent  were  in  arrear  icr 
14  days.  And  the  leff-'r  cov.cnanied  at 
the  end  of  18  years  of  the  term,  or  be- 
fore, on  reqoert  of  the  lefler,  to  grart 
a  new  leafe  of  the  preroi.'es  "  for  the 
like  fine,  for  the  like  term  of  zi  year«, 
at  the  like  yearly  rent,  *witb  all  co-ie^ 
nants,  grants,  and  articles  as  in  that  in* 
aenture 'were  contained i**  held  that  this 
covenant  was  iatisfied  by  the  tender  of 
a  new  leafe  for  z\  years  containing  etll 
the  former  covenants  £;crf;>/  thecvotnant 
for  future  reneival.  And  held  that  an 
averment,  that  the  covenant  for  renewal 
in  the  indenture  declared  on  corre- 
fponded  with  various  other  leafes^  before 
then  fuccef&vely  made  by  the  owners 
of  the  inheritani  e,  for  the  time  being, 
coold  not  be  taken  in  aid  to  corftrue 
.  the  meaning  of  the  indenture:  for  fup- 
pofing  fuch  evidence  were  admifiibleio 
any  cafe  where  the  renewals  bad  been 
uniformly  the  fame,  yet  non  conftat 
from  this  averment  that  a/I  the  former 
leafes  contained  the  fame  covenant  for 
renewal.    Igguldem  v.  May,  U,  46  G.  |. 

LIBEL. 
See  Evi0ENCE»  No.  r« 

ft  is  libellous  to  publifli  a  highly  coloured 
account  of  judicial  proceedings,  mixed 
with  the  party's  own  obfervations  and 
conclufions  upon  what  pafled  in  court ; 
which  coAtained  an  infinuation  that  the 
plaintiff  had  committed  perjury  s  and  it 
is  no  juftification  to  fuch  infinuation  of 
perjury  againd  the  plaiotifT  (who  had 
fworn  to  an  aflfault  by  J.  B.  On  bin), 
that  it  did appiar  (which  was  the  fog- 
geflion  ih  the  libel}  from  the  Uftimony  ef 
every  ferfen  in  the  room.  Sec.  except  the 
plaintiff,  that  no  violence  had  been  ofed 
by  A.  B.  Sec. ;  for  non  conflate  thereby 

that 


LIEN. 

t^3it  wbat  the  plaintifF  f«v6re  was  falfe. 
Neither  is  it  futficient  in  a  juflification 
to  fuch  a  libel,  where  the  extraneous 
inatter  was  lo  mingled  with  the  jjdicial 
account  as  to  make  it  dncercain  whether 
it  could  be  feparated,  to  juftify  the  pub- 
!ication  by  general  reference  to  /uch 
parts  of  the  fuppoftd  lihtl  as  purport  to 
<ontain  fin  account  cf  the  trial,  &c.  and 
that  the  /aid  parts  contain  a  juft  and 
faithful  account  of  the  trial,  &c.  SMes 
V.  Nokts,  r.  46  G.  3.  493 

LICENCE  TO  OFFFCIATE, 
See  Mandamus,  No.  3.  6. 

LIEN. 

1.  Where  a  broker  pledges  the  goods  of 
his  principal  as  his  own,  the  pawnee 
who  claims  by  fuch  tortious  aft  of  the 
broker  cannot  claim  to  retain  againft 
the.  principal  in  trover  for  the  amount 
of  the  lien  which  the  broker  had  on 
the  goods  for  his  general  balance  at  the 
time  of  fuch  pledge.  It  may  be  other- 
wife,  where  one  who  has  a  lien  delivers 
the  goods  to  a  third  perfon  as  a  fecu- 
rity,  with  notice  of  his  lien,  and  ap- 
points him  to'contina?  h-s  poiTeffion,  as 
his  fervant,  for  the  prcfcrvation  of  his 
lien.    M*Comiie  v.  Dai/ies^  M.  46  G.  3. 

S 

2.  Where  no  lien  exids  at  common  Kw, 

it  can  only  arife  by  contradl  witn  the 
particular  p^rty,  either  exprefs  or  im- 
plied \  it  may  be  implied  either  from 
previous  dealings  between  the  fame 
parties  upon  the  footing  of  fuch  a  lien, 
or  even  from  a  ufage  of  the  trad^  fo 
general  a^  that  the  jury  moft  reafona:>ly 
prefame  that  the  parties  knew  of  and 
adopted  it  in  their  dealing.  But  where, 
as  10  the  cafe  of  a  common  carrier 
claiming  a  Ken  for  his  general  balance, 
fuch  a  lien  is  againft  the  policy  of  the 
common  law  and  the  cu(tom  of  the 
realm,  which  only  gives  him  a  lien  for 
the  carriage  price  of  the  particular 
goods;  there  ought  to  be  very  ftrong 
evidence  of  a  general  ufage  of  fuch  a 
lien,  to  indace  a  jury  to  infer  the  know- 
ledge and  adoption  of  it  by  the  particu- 
lar partiea  ia  their  coatraA:  and  the 


LONDON— Ca«r/  ofRequeftt.     6^  ^ 

jury  having  negatived  fuch  a  general 
ufage,  though  proVed  to  have  been 
frequently  exercifed  by  the  defendants 
and.  various  other  common  carriers 
throughout  the  North  for  10  or  12 
years  before,  and  in  one  inilance  fo  far 
back  as  30  yearsy  and  not  oppofed  b/ 
other  evidence*  the  Court  refufcd  to 
grant  a  new  tri^l.  I^ujhfortb  and  others^ 
Affignees  of  Ru/bforth,  v.  HadfieU  and 
others,  //•  46  G.  3.  224 

LIMITATION   OF  TIME  >r  afeer^ 
taining  a  Right, 

SeeWkiK,  or  Action  on  thk  Casb, 

No.  1. 

LONDON— Cfntf-/  (fRequefts. 

It  feems  that  2i  ftock-hroker  is  liable  to  pay 
to  the  Chamberlain  of  London,  for  the 
benefit  of  the  corporation,  the  annual 
duty  of  40/.  direded  by  (lat.  6  Jnn^ 
r.  i6.y*  4.  to  be  received  by  the  Cham- 
berlain from  t^ety  broker.     But  at  all 
events  if  the  Chamberlain  fue  for  fach 
duty  in  the  London  Court  of  Requefts» 
and  that  Court  decline  taking  cogni« 
zance  of  the  fuit,  on  the  ground  that 
the  corporation,  for  whofe  benefit  the 
duty  was  to  be  received,   had  taken 
a  bond  in  the  penal  fum  of  lo/.  (the 
Court  having  jurifdi£lion  only  to  the 
extent  of  5/.)  from  the  broker,  upon 
which  he  might  be  fued  in  the  fuperior 
courts,    and  that  the  Judges  of  the 
Court  of  Requells  were  freemen  of  the 
corporation  interefted  in  the  fuit ;   this 
Court  will  grant  a  mandamus  to  the 
commiflTioners  to  proceed  therein  ;   for 
under  the  flat,  of  Ann,  their  Chamber- 
lain is  a  trullee  for  the  corporation,  and 
a  bond  taken  by  them  in  their  own 
name  for  fecuring  the  401.  duty  is  no 
merger  of  the  ordinary  remedy,  given 
to  their  Chamberlain  by  the  l<rgi(lature« 
Neither  is  the  right  of  the  Chamt\crlain 
to  fue  in  the  Court  of  Requf  fts,  which 
has  always  been  the  practice,  affeded 
by  the  fcintilla  of  incereft  which  any  of 
the  commiifioners  might  be  fuppofed  to 
have  as  corporators  in  the  duty  to  be 
recovered  ;  though  it  did  not  apprar 
that  all  of  them  bad  fuch  intereft.   The 
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MANDAMUS. 


King  V.  Tbi  CpmmjBomri  of  tin  Comrt  of 
Requifti  in  tb$  City  of  Lonitn^  H. 
d^tG.  3*  292 

LONDON-^CMfr/  of  Con/deuce. 

I.  AtKornxtit  plaintiffs,  are  not  within  the 
London  coart  of  confci^nce  ^&,  39  & 
40  G.  3.  c,  104.  compellable  to  fue 
there  for  a  debt  under  5A  at  the  peril 
of  cofb*     Boaril  v.  Parker ,  M.  46  G.  3. 

47 
Zm  Neither  «.re  theft  though  the  defend- 
ant were  alfo  an  attoroisy.     HoiUUng  v. 
Warrandy  M.  46  G..3.  50 

MALT  ACT. 
Sti  ^ONViCTioir,  No.  I,  a. 

MANDAMUS.. 

^  Insolvknt  Dkbtors,  No.  a. 

I.  A  mandamos  to  con^miffionerB  of  b/ink- 
rupty  to  certify  the  bankrupt's  con  for- 
itjiity  to' the  Lord  Chancellor,  refufed. 
In  the  Matter  of  John  King,  Af.  46  Cr.  3. 

a.  It  feems  that  2Lftock-hroker  is  liable  to 
pay  to  the  Chamberlain  of  London,  for 
the  benefit  of  the  corporation,  the  an- 
nual duty  of  40/.  (Tireded  by  ftat.  6jinn, 
c,  i6./4.  to  be  received  by  the  Cham- 
berlain from  every  broker.  But  at  all 
events,  if  the  Chamberlain  foe  for  fuch 
duty  in  the  London  Court  of  Requefts, 
snd  that  Court  decline  taking  cogni- 
zance of  the  fttity  on  the  ground  that 
the  corporation,  for  whofe  benelit  the 
duty  was  to  be  received,  had  taken  t 
bond  in  the.  penal  fom  of  10/.  (the 
Court  having  jurifdiftion  only  to  the 
extent  of  5/.)  from  the  broker,  upon 
which  be  might  be  fued  in  the  fuperior 
courts;  and  that  the  Judges  of  the 
Court  of  Rfquefb  were  freemen  of  the 
corporation  interelled  in  the  fuit ;  this 
Court  will  grant  a  mandamus  to  the 
commiffiooert  to  proceed  therein  ;  for 
under  the  (latote  of  ^ff«f,  their  Cham- 
berlain IS  a  trufiee  for  the  corporation  ; 
and  a  bond  taken  by  them  in  their  own 
name  for  fecuring  the  401.  duty  is  no 
aerger  of  the  ordinary  remedy  given 


to  their  Cliamberlaitt  by  the  le^iflataretf 
Neither  is  the  right  of  the  Chamberlain 
to  fue  in  the  Court  of  Reqnefis,  which 
has  always  been  the  prance,  afieded 
by  the  fciotilla  of  intereft  which  any  of 
the  commiilioners  might  be  fuppofed  to 
have  as  corporators  in  the  duty  to  be 
recovered ;  though  it  did  not  appear 
that  allot  them  had  fuch  intereftw    The 

• 

King  V.  The  Commiffiomrs  of  the  Jjomdom 
Court  ofRequefts,  H.  46  G.  3.  292 

}.  In  a  writ  of  mandamus  fuch  fads 
ihould  be  alleged  as  are  neceiTary  to 
ih^w  that  the  party  applying  for  it  is 
entitled  to  t|ie  relief  prayed.  There- 
fore where  a  mandamus  to  the  ordinary 
to  licenfe  a  curate  or  chaplain  only 
ilated  that  he  had  been  duly  nomimnttd 
and  appointed  hy  the  inhabitanti  of  l 
town(hip  to  be  curate  or  chaplain  of  tihe 
church  pf  P, ;  without  ftating  either 
the  confent  of  the  redor,  or.  any  en- 
dowment or  cnftoro  for  the  inhabitants 
to  make  fuch  nominatioa  and  appoint* 
cneot,  the  Court  quallied  the  writ*  Tht 
King  v.  Ihe  Bi/bop  ofOxford»  £,  46  G. 3. 

4*  Where  a  corporator*  who  was  entitled 
to  divide  a  certain  (hare  of  (he  proiu 
of  a  fiihery,  whicb  the  corporators 
worked  and  enjoyed  in  partoerihip«  was 
fujpended  from  the  perception  of  hia 
profiu  00 til  he  paid  a  certain  fine  in* 
pofed  by  a  by-Uw,  with  the  breach  of 
which  he  was  charged  %  the  Court  re* 
fufed  a  mandamus  /•  refine  him  to  his 
offiee  i  he  being  ftill  an  officer*  and 
having  a  remedy  by  an  adion  for  the 
tort  again  ft  any  who  difturbed  him  in 
the  lawful  perception  of  his  profits,  (if 
the  by-law  were  illegal,  or  he  were  not 
guilty  of  a  breach  of  it,  or  had  been 
unlawfully  fofpendcd:)  or«  coofidering 
the  corporators  as  partners  in  the  fiih- 
ery,  he  having  a  remedy  in  equity  for 
his  (hare  of  the  partoerflup  funds  qd- 
jttftly  withholden  from  him.  The  King 
V.  The  Company  of  Free  Fijbtrs  and 
Drodgeri  of  H^hitJaUo^  Knt^  E.  i^  G.  3. 

5,  Mandamus  to  the  Commtfiary  of  the 
Bi(bop  of  Winehejkr^  Uc.  to  fwear  and 
admit  one  inii9  tlic  office  of  church- 
warden 


MANDAMUS. 

Warden  by  the  inhabttantSi  Sec.  *vidt 
Elbctior. 
6*  A  chapel  in  the  town(hip  of  P.  was  en« 
dowed  ip  i^tS,  by  a  deed  execated  by 
the  then  impropriator  of  the  redory, 
the  then  vicar»  and, the  inhabitants  of 
the  town(htp»  and  confirmed  by  the  dio* 
cefan »  whereby  in  confideration  of  a 
yearly  payment  to  the  vicar^  it  was  pro- 
vided that  the  corate  of  the  chapel 
Ihould  receive  all  the  tithes  dae  to  the 
Vicar  from  the  faid  inhabitants,  and 
ihottld  be  appointed  by  them:  ander 
which  deed  they  continued  to  exercife 
the  power  of  appointment  and  prefent- 
ation.  In  1797  an  ad  pafled  for  in- 
dofing  open  lands  in  the  towiiihip, 
in  which  it  is  ftated,  as  a  matter  of 
doubt,  whether  the  carate  were  en- 
titled to  the  fmalt  litbes  or  to  a  modus 
in  HfQ  of  tithes,  the  decifion  of  which 
is  left  untouched  by  the  ad.  In  z8oi» 
opon  a  vacancy,  the  inhabitants  ap- 
point and  prcfent  a  curate,  upon  an 
agreement  figned  by  him  and  the  prin- 
cipal inhabitants,  wherein  they  ftate 
that  he  is  appointed  to  the  curacy.  Sec. 
and  M  tJbi  motMjf  pmymfnt  •/  40/.  8/«  tJ* 
annmally  fvfmbk  •«/  of  tbt  lands  and  bt- 
nditaments  in  P.  in  right  of  the  faid 
curacy,  together  with  furplice  fees  and 
all  other  profits^  privihgts,  and  appwr* 
finances  /•  the  fame  heUngmg  and  rf  right 
fayahle  :  that  the  inhabitants  confider- 
ing  that  Com  not  fufficient  for  the  prpper 
fupport  of  the  curate,  had  voluntarilj 
agreed  with  him  to  pay  a  further  annual 
fum  of  29/.  If/.  lOdf.  wiih  a  pro^ifo 
that  it  **  Ihall  not  in  any  refpecl  alter 
the  money  payment  of  40/.  8/.  2d. 
nuherenoitb  the  faid  lands  are  and  have 
been  time  iilMiMOaiAL  charged. in 
right  ef  the  /aid  chnrcb.**  Held  that 
this  agreement,  entered  into  for  the 
pttcpo/e  of  reilraintng  the  then  carate 
from  averting  bis  claim  to  the  fmall 
tithes  by  due  courfe  of  law,  and  fur- 
i^lhing  evidence  again  ft  hit  fucceflbrs, 
was  fsneniacal,  and  the  prefentation 
made  thereon  void*  And  the  right  of 
^refentation  having  therenpon  devolved 
upon  the  crpwn  by  ftat.  51  £lix.  r.  6. 
/"•  $•»  whofe  prefcntee  had  been  iicenfcd 
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by  the  ordinary,  a  mandamus  to  the 
ordinary  to  iicenfe  another  curate  fub- 
fequenily  appointed  and  prefented  by 
the  inhabitants^  who  had  given  notice 
of  having  withdrawn  their  former  no. 
mination  and  prefentment,  and  can- 
celled the  agreetnent,  Was  denied ;  and 
the  rule  was  difcha^ged  with  cofts.  The 
King  V.  The  Bijbep  efOx/hrd,  T.  46G.5. 
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MERGER. 

It  feems  that  ^Jlock- broker  is  liable  to  psjf 
to  the  Chamberlain  of  Lwdon,  for  the 
benefit  of  the  corporation,  the  annual 
duty  of  40/.  direded  by  ftat.  6  Jinn, 
c,  iS.f  4.  to  be  received  by  the  Cham- 
berlain fram  every  broker.  But  at  all 
events,  if  the  Chamberlain  fue  for  fuch 
duty  in  the  London  Court  of  Requefls* 
and  that  Court  decline  taking  cogni* 
'  zance  of  the  fait,  on  the  ground  that 
the  corporation,  for  whofe  benefit  the 
duty  was  to  be  received,  bad  taken  a 
bond  in  the  penal  fum  of  ioA  (the 
Coart  having  jurifdidioD  only  to  t)ie 
extent  of  5/.)  from  the  broker,  pppn 
which  he  might  be  fued  in  the  fuperior 
courts:  and  that  the  Judges  of  the 
Court  of  Requefts  were  freemen  of  the 
corporation  interefted  in  the  fuit ;  this 
Court  will  grant  a  mandamus  to  the 
commiffioners  to  proceed  therein :  for 
under  the  (latute  of  Anne^  their  Cham« 
berlain  is  a  trttfiee  for  the  corppratioa  ; 
and  a  bond  taken  of  them  in  their  own 
name  for  fecuring  the  40^,  doty  is  no 
merger  of  the  ordinary  remedy  given 
to  their  Chamberlain  by  the  legifiatare. 
Neither  is  the  right  of  the  Chamberlain 
to  fue  in  the  Court  of  Requefb,  which 
has  always  been  the  pradice,  afiPeded 
by  the  fcintilla  of  iotereft  which  any  of 
the  commiffioners  might  be  fappofed  to 
have  as  corporators  in  the  duty  to  be 
recovered,  though  it  did  not  appear 
that  all  of  them  bad  fuch  intereft.  The 
King  V.  The  Commiffioners  of  the  London 
Court  of  Refnefts,  H,  46  G.  3,  29a 

MISNOM£R— Piin>, 
See  PoorRimoval,  No.  2. 

NAVIGA. 
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OFFICE. 


NAVIGATION-LAWS, 
See  Colonial   Produce,    or  Insure 

ANCE>  No.  5. 

NOTICE  TO  QiJIT. 
.  See  Ejectment,  No.  5. 

NUSANCE, 
See  Weir. 

OCCUPANT. 

There  can  be  no  gener*I  occupancy  of 
a  copyhold,  brcaufe  the  freehold  is  al- 
ways in  the  lord ;  and  the  (latutes 
29  Car.  2.  c.  5  /  12.  and  14  G.  2. 
r.  20.  /9  »  appropriating  eftiiies  pur 
autre  yie  where  there  is  no  fpecial  oc- 
cupant,  do  not  extend  to  copyholds. 
And, one  who  was  admitted  tenant  upon 
a  claim  as  adminiftrator  de  bonis  non 
to  the  grantee  of  a  copyhold  par  autre 
vie,  having  no  title  in  fuch  charader, 
cannot  recover  in  eje6lmenc  by  virtue 
of  fnch  adcniflion  as  upon  a  new  and 
fobftantive  grant  of  the  lord.  Zouch 
Jem.  For/e  v.  For/e,  H.  46  G.  3.       186 

OFFICE, 
Set  Settle MEHT—4y  Office. 

Where  a  corporator,  who  was  entitled  to 
divide  a  certain  fhare  of  the  profits  of  a 
fiihery,  which  the  corporators  worked 
and  enjoyed  in  partnerihip,  was  juf 
ftnied  from  the  perception  of  his  pro- 
fits until  b«  paid  a  certain  fine  impofed 
i>y  a  by-law,  with  the  breach  of  which 
he  was  charged  ;  the  Court  refufed  a 
xnandamas  to  reft  ore  him  to  his  office ;  he 
being  dill  an  officer,  and  having  a  re- 
medy by  an  adion  for  the  tort  againll 
any  who  diilorbed  him  in  the  lawful 
perception  of  his  profits,  (if  the  by-law 
were  illegal,  or  he  were  not  guilty  of  a 
breach  of  it,  or  had  been  unlawfully 
fufpended  ;)  or,  confidering  the  corpo- 
rators 9A  partners  in  the  fi(hery,  he  hav- 
ing a  remedy  in  equity  for  his  fhare  of 
the  partnerfiiip  funds  unjudly  with- 
holden  from  him.  The  King  v.  The 
Company  of  Free  Fijbers  and  Dredgers  of 
Whitjiable^  Kent.  E.  46  G.  3,  353 


OYER. 

I  OFFICER. 

One  who  was  appointed  colledor  of  tbe» 
Property- tax  by  the  proper  conllituud 
authorities,  and  who  confidered  him- 
fclf,  and  w?s  confidered  by  the  com- 
miflioners  to  be  fuch  coltedor,  but  wbofe 
appointment  turned  out  to  have  been  in- 
formally made,  cannot  be  indited  at 
common  liw  for  the  receipt  of  duties  hj 
colcur  and  prettnce  of  being  colleger  of 
fuch  duties ;  though  the  money  were 
fraudulendy  colleded  and  miiappiied 
by  him  ;  becaufe  he  was  in  fa£t  ap- 
pointed coUc£^or,  and  in  that  charader 
received  the  money.  And  qusre  whe- 
ther (he  Hat.  43  (y.  3*  c.  99.7^  19.  hav- 
ing rnaded  that  no  colleCior,  Sec.  em- 
ployed in  the  execution  of  that  ad  (hall 
be  liable  by  reafon  oi  fuch  execution 
to  any  penalty  other  than  fuch  as  by 
tbic  and  another  ad  may  be  inflided, 
does  not  take  away  the  common  law 
remedy  by  indidment  for  offences 
againfl  the  ad.  The  King  v«  Dah/ou  and 
Another »  H,  46  G*  3.  21B 

ORDER  OF  REMOVAL, 
See  Poor-Removal* 

OUTLAWRY, 
See  Pleading,  No.  i. 

OVERSEERS  OF  THE  POOR. 
See?OO^i  Overfeers  of 

OVER. 

As  by  the  pradice  of  the  Court  the^  will 
not  grant  oyer  of  an  original  writ, 
and  yet  a  plea  in  abatement  for  wane 
of  an  addition  to  the  {defendant  in  fuch 
writ  is  bad  without  oyer;  the  efed 
is  to  prevent  fuch  a  plea  from  being 
pleaded ;  and  therefore  if  pleaded  the 

'  Court  will  quaih  it.  Defi>oms  v.  Hea^n 
E,  46  G.  3.  383 

TAKim^Nami. 
See  Poon-RiMOTAL,  No.  a. 

PARISH 


PAYMENT  OF  DEBT. 


PLANTATIONS. 
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PARISH  OFFICE.  . 

A  ceniiicace  granted  by  the  Judge  at  the 
affixes,  apan  the  apprehen6on  and  con* 
vidtion  of  a  burglar,  exempungihe  profe- 
cutor  and  his  aiSgnee  from  *'  all  and  all 
manner  of  fat ij/?  Sind  ward  offices,"  ex- 
empts the  pi*  rtv  from  fervingiheoriiceof 
feuy  conJiabU  for  a  townOiip  within,  but 
not  co-extenfive  wiih,  the  parifh  where 
the  felony  was  committed,  and  for 
w-hich  the  certificate  was  granted  ;  to 
which  oBice  he  was  appointed  ac  the 
court-leet  of  the  manor  co-extcnfive 
with  fuch  townfti'p.  Mj/eUy^  Bart,  v. 
Siomb^Hft^  //.  46  G.  3.  1 74 

PARISH  OFFICERS, 
See  '?OQK^Oierfiers  of, 

PARTNERS. 

^.,  ff,,  and  C,  trading  under  the  firm 
of  A.  and  ^.,  in  the  cotton  bufmefs ;  C. 
not  being  known  to  the  world  as  a  part- 
ner ;  and  A.  and  B.  traded  as  partners 
alone  under  the  fame  firm  in  the  bufi- 
nefs  oi grocers  ;  in  which  latter  bufinefs 
they  became  indebted  to  D.  and  gave 
him  their  acceptance  ;  which  not  being 
able  to  take  up  when  due,  they,  in  or- 
der to  provide  for  i;,  indorfed  in  the 
common  firm  of  A,  and  B.  a  bill  of  ex> 
change  to  D,  which  they  had  received 
in  the  cttton  bufinefs  in  which  C.  was 
intereded ;.  but  fuch  indorfemenc  was 
unknown  to  C,  of  vyhom  A*  the  in- 
dorfee  had  no  knowledge  at  the  time. 
Held  that  fuch  indorfement  in  the  firm 
common  to  both  partnerfhips  of  a  bill 
received  by  J,  and  B.  in  |he  cotton 
bufinefs  bound  C,  their  fecret  partner 
in  that  bufinefs,  and  that  confequently 
C.  was  liable  to  be  fued  by  D,  on  fuch 
indorfement ;  the  latter  not  knowing  of 
the  mifapplication  of  the  partnerlhip 
fund  at  the  time.  Sivan  and  otbtrs  v. 
Steele,  Clerk,  and  Wood,  U.  46  G.  3. 
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PAYMENT  OF  DEBT, 

Payment  of  the  de1>t,  without  knowledge 
of  an  adion  then  commeaced  or  coils 
Vol.  Vil. 


incurred,   is  no  defence  at  the  trial. 
Toms  V.  Powell,  71  46  G.  3.  ^j^ 

PENAL  ACTION. 

AiTaming  it  to  be  neceiTary  in  an  afiion 
for  a  penaky  by  a  common  informer 
that  the  Court  fiiouid  refer  to  the  fta* 
tiue  giviftg  the  rcmfdy,  as  well  as  to  that 
creating  the  cffenct  and  gi^vivg  the  penal* 
ty\  yet  a  count  for  a  penalty  on  the 
Hat.  5  Ann.  f  14  ,  dating  that  the  de- 
fenddni  kepc  a  fnare  to  kilt  game 
agahij}  the  fortn  of  the  ftatute  in  fuch 
caje  madey  &'C.  by  reafon  nuhtreof  and 
hy  force  of  the  ftatute  in  fuch  cafe 
made,  &c.,  is  fulBcient ;  for  the  firil 
fiaiute  mentioned  refers  to  the  3  Ann, 
c,  14.  creating  the  ofFence  and  giving 
the  penalty  ;  and  the  fiatatelalUy  men- 
tioned refers  to  the  zGto.'^,  c,  ig, 
whereby  the  whole  penalty  is  given  to 
the  common  informer,  the  half  only  of 
which  had  been  given  to  him  by  an  in- 
tervening ftatute.  The  Earl  of  Clan* 
ric^rde  V.  Stores,  T.  46  Or*  3>  516 

PENALTY. 

Quaere,  Whether  the  rtat.  43  G.  3.  r.  99. 
f  19.  having  en^ttrd  that  no  collef^or, 
&c.  employed  in  the  execution  of  that 
a£l  fhdil  be  liable  by  reafon  of  fuch  ex- 
ecution to  any  pinalfy  other  than  fuch 
as  by  that  and  another  a£l  may  be  in- 
flidteJ,  does  not  take  away  the  common 
law  remedy  by  indidtment  for  oflfencei 
apainft  the  ads.  J  he  King  v.  Dohfon, 
^.  46G.  3.  2l8 

PLANTATIONS. 

Colonial  produce  cannot  X^-^AXy  be  (hip- 
ped from  the  Britijh  IVJl  Indies  for 
Gibraltar,  and  therefore  the  fame  can- 
not be  infured  on  fuch  a  voyage.  And 
it  matters  not  that  part  of  the  cargo 
was  (hipped  at  one  IVeft  India  iiland* 
with  lioerty  to  exchange  it  at  ano- 
ther (which  would  have  been  legal), 
if  in  fafl  it  were  not  exchanged,  and 
its  ultimate  deflination  was  Gihraltar. 
And  the  ihip  and  cargo  being  loft  oS 
Gibraltar^  though  the  affured  could  not 
recover,  yet  the  premium  havm^  t>een 
paid  upon  an  illegal  inforaoce  could  not 
M  n  be 
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PLEADING. 


be  recovered  back.  LuiSock  ?.  Potts, 
7".  ^6  G.J,  ^^p 

PLEADING. 

I.  An  allegation  that  a  co-defendant  was 
*•  by  due  cocrfc  of  law  outlawed  at  the 
fuit  of  the  plaintiff  in  this  plea  and  fuit" 
18  fufficient  without  a  prout  pattt  per  rt^ 
€Qrdum»  Carmkhael  v.  J^bn/oiit  M, 
46  G.J.  50 

3.  it  is  a  good  plea  to  an  adion  on  a  pro 
iiiiflbry  note  and  for  money  lent,  that 
|he  plAintifF  is  an  uncertificated  bank- 
rupt^  and  that  his  aflignees  required  the 
defendant  to  pay  to  them  the  money 
claimed  by  the  plaintifiF:  and  it  i^  no 
good  repiicatioo  that  the  caofes  of  ac- 
tion accrued  after  the  plaintiff  became 
bankrupt,  and  that  the  defendant  treat- 
ed with  the  plaintiff  at  a  perfon  capable 
of  receiving  credit  in  ihofe  behalves ; 
and  that  the  commiili^ners  had  made 
DO  new  aflignment  of  the  faid  notes  and 
money  \  for  the  general  aifignment  o^ 
the  commiffioneri  paffes  to  the  afljgnees 
of  the  bankrupt  all  hii  tf///r-acquired 
»f  well  at  prefect  perfonal  property  and 
debet.    KitchiH  V.  Bartjcb,  M.  46  G.  3. 

53 
3.  To  debt  op  a  bail* bond,  it  it  no  good 

plea  that  the  a&ion  was  brought  by 
the  fiieriff  for  the  benefit  of.  and  as 
truftee  for  the  (heriff 't  officer,  who  ar* 
refted  the  defendant,  and  to  whom  the 
defendant  paid  the  debt  and  cofts,  &c. 
after  the  return-day«  but  6i/ort  tbijbi- 
riffnnas  rulid  t9  ntum  tbt  ^vr/t,  and 
woo  accepted  the  money  fo  paid  by  the 
defendant,  in  full  /atisfmSion  and  dif 
iiargt  of  tbi  bail-bond  mid  feu,  &c. ; 
and  that  if  any  damage  were  afterwards 
incurred  for  default  of  defendant't  ap- 
pearance according  to  the  condition  of 
the  bondt  it  wat  occafioned  by  the  de- 
fault of  fuch  Iheriff't  officer  in  not  pay- 
ing  over  the  debt  and  cofts  to  the  plair. 
tiff  in  the  original  aAion,  which  would 
havp  been  accepted  by  fuch  plaintiff, 
&c. :  for  it  doet  not  thereby  appear 
that  the  (heriff 's  officer  had  either  a 
ligal  or  an  iqailabii  intereft  (even  fup- 
poiing  the  |^(er  WQnld  have.fufiiced) 

6 


in  the  bond  ai  tbi  timi  rf  tbi  fuppofid 
fatisfaQiiu  received  by  fuch  officer ;  and 
fuppofing  that  accord  and  fatiafadion 
could  be  pleaded  to  fnch  a  bond,  not 
for  wufuy,  bat  for  a  ioUaOral  aA  ;  aod 
fuppofing  that  it  could  be  fo  pleaded 
after  the  day  ftipulated  for  performance 
of  the  aa.  ScboUi^  and  Dmnilii  w. 
Mearns,  H.  46  G.  3.  148 

4«  An  averment  in  covenant  that  tbe 
covenant  for  renewal  in  the  indenture 
declared  on  correfponded  with  varioua 
other  Ieafes>  before  then  fucceffively 
made  by  the  owners  of  the  inheritance 
for  the  time  being,  cannot  be  taken 
in  aid  to  conflrue  the  meaning  of  the 
indenture :  for  fuppofing  fuch  evidence 
were  admiffible  in  any  caie  where  the 
renewals  had  been  uniformly  the  fame« 
yet  non  conftat  from  this  averment  that 
all  the  former  leafes  contained  the  fame 
covenant  for  renewal.  Igguldim  v*  Msy^ 
H.  46  G.  3.  2J7 

^.  As  by  the  practice  of  the  Coort  they  will 
not  grant  oyer  of  an  original  writ, 
and  yet  a  plea  in  abatement  for  want 
of  an  addition  to  the  defendant  in  fuck 
writ  it  bad  without  oyer;  the  efieft 
it  to  prevent  foch  a  plea  from  being 
pleaded ;  and  therefore  if  pleaded  the 
Court  will  quafli  it.     De/bont  r.  J/m/» 

£.46G.  3.  ...  3^5 

6.  It  is  not  fufficient  in  jnftifying  a  libd 
(  containing  a  hishly^colonred  accoont  of 
judicial  proceedingt»  mixed  with  fibeU 
loos  infinuationt  and  obfervationaof  the 
party  himfelf)  where  the  extraneoas 
matter  wat  fo  mingled  with  the  jadicial 
account  as  to  make  it  uncertain  whe« 
ther  it  could  be  feparated»  to  joltify  the 
publication  by  general  reference  xo/mcb 
parts  if  tbi  Juppofed  libil  as  psarp9ri  /# 
ciMtasM  an  account  of  tbi  trials  &c.»  and 
that  the  /aid  parts  conuin  a  jnft  aod 
faithful  account  of  the  trials  &c.  Siilts 
v.  NoieSi  T.^  46  G.  3.  ^        495 

7*  Afluming  it  to  be  neceffary  in  an  ac- 
tion for  a  penalty  by  a  common  iafor- 
mer  that  the  count  Ihould  refer  to  the 
ftatttte  giving  tbi  rtwsi^t  at  well  aa  to 
that  crioting  tbi  ofinci  ami  gi^oiag  tbi 
pinaby ;  yet  a  connt  for  a  peaal^  oa 

t)ie  ILat.  S  4>*»>  ^*  i\*  fia^g  ^*(  ^* 

deftndaot 


PLENE  ADMINISTRAVIT. 


POOR.REMOVAL. 
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defendant  kejit  a  fnare  to  kill  game, 
mgaiuft  the  form  •/  ihe  ftatuU  in  fuch 
cafe  mads,  &c.,  by  reafoii  txjbireof^  and 
iy  force  of  the  fiatnie  in  fuch  cafe  made, 
&c.  an  adion  hath  accrued,  &c»  is  faf- 
£cient.  For  the  firf^  (latute  mentioned 
refers  to  the  5  Ann,  r.  14.  creating  the 
offence  and  giving  the  penalty ;  and 
the  ftatute  lalily  mentioned  refers  to 
the  2  Gio*  3.  c.  1 9.  whereby  the  whole 
penalty  is  given  to  the  common  in- 
former, the  half  only  of  which  had  been 
given  to  him  by  an  intervening  flatute. 
The  Earl  of  Clanricardi  v«  Stokis»  T, 
4^G.  3.  516 

PLEDGE. 

Where  a  broker  pledges  the  goods  x>f 
hi$  principal  as  his  own,  the  pawnee 
who  claims  by  fuch  tortioiis  ad  of  the 
broker  cannot  claim  to  retain  again  ft 
the  principal  in  trover  for  the  amount 
of  the  lien  which  the  broker  had  on 
the  goods  for  his  general  balance  at  the 
time  of  fuch  pledge.  It  may  be  other- 
wife,  where  one  who  has  a  lien  delivers 
the  goods  to  a  third  perfon  as  a  fecu- 
rity,  with  notice  of  his  lien,  and  ap- 
points him  to  continue  h:s  poiTeilion,  as 
his  iervant,  for  the  prefervation  of  his 
lien.    M*  Combit  v.  Davits^  M,  46  6. 3. 

5 

PLENE  ADMINISTRAVIT. 

An  execator  adminiftfring,  having  once 
rect'ived  money,  affets  of  his  teftator, 
cannot  dilcharge  himfelf  under  the  plea 
ef  piene  adminiftravit  to  an  a^^ion  by  a 
bond  creditor  of  his  teftator,  by  (hewing 
that  he  paid  the  money  over  to  his  co^x* 
ecutor,  even  for  the  purpofe  of  fatisfy. 
ing  ttie  bond  creditor,  who  had  applied 
for  payment  to  fuch  co-executor,  if  the 
co-executor  afterwards  mifappiied  the 
money  by  retaining  it  to  fatisfy  hi»  own 
fimple  contrad  debt.  Croffi  it  Uxor^ 
jidminiflratrix  of  Reedtr^  v.  Smith  and 
ALtnt,  EHecutorsofCritrfon,  //.  46  G.  3. 

146 


POOR,  OVERSEERS  OF. 

1.  Though  a  parifli  had  at  no  time  ainte* 
cedent  to  the  years  1773-5  bad  the 
benefit  of  the  ftat.  4.3  £//s.  r.  2.»  bat 
had  always  had  fi'ui  overfeers  of  the 
poor  appointed  feparately,  two  for  one  ' 
diftrid,  two  for  another,  and  one  for 
the  third ;  yet  two  of  the  diftridls  having 
agreed  in  1773  ^^  ^^  together,  to 
which  the  third  acceded  in  1775*  and 
there  having  been  but  four  overfeers 
iince  that  period,  who  had  been  ap« 
pointed  for  the  whole  pariOi ;  the  Cciurt 
held,  that  fuch  agreement  kt  the  time, 
afled  upon  for  30  years  paft,  was  pro* 
per  evidence  for  the  jury  to  decide  that 
the  parifh  Couid  in  fa6t  enjoy  the  bene* 
fit  of  the  ilac.  4)  Elisc.  and  confequently 
that  a  didrefs  levied  for  a  poor  rate 
made  by  the  overfeers  conjointly  ap- 
pointed for  the  whole  parifh  was  legal. 
Lam  v.  Colham,  M.  ^6  G»  ^.  x 

2.  Whether  or  not  a  parifh  can  have  the 
benefit  of  the  flat.  43  EUx.  c.  2. ;  by 
maintaining  its  poor  with  not  more 
than  four  overfeerf «  is  a  fa£l  which  the 
Scfiions  ought  to  find,  and  (hoold  not 
leave  to  be  prefumed  by  the  Court  from 
other  confliding  evidence  ftated  in  % 
cafe  referved ;  fuch  as  that  the  pariih 
had  the  benefit  of  the  fiatnte  down  to 
1739,  and  from  thence  to  1753  it 
was  uncertain  how  the  poor  were  main, 
tained  there,  and  that  from  the  latter 
period  the  poor  had  been  maintained 
feparately  in  fix  townfiiips;  but  that 
the  population  was  decreafed.  Rtx  v« 
Waifon^  H*  46  6.  j.  214 

POOR-RATE, 
See'PooKt  OviRssBRsor. 

POOR-REMOVAL, 
Ste  Appeal. 

I.  An  order  of  removal  of  J.  $,  and  B^ 
his  wife,  made  upon  the  examtnaiioM  of 
thg  nuife^  adjudging  that  they  lately 
came  into  the  pari(h  oi  AT.  and  at^  likely 
to  become  chargeable  10  itt  and  w#r# 
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Ua  legally  fettled  in  M.^  U  good  upon 
the  face  of  it,  and  conclufive  upoo  the 
parilh  of  Af.  as  to  the  marriage  and  fec- 
tlemenc  of  the  huibind  and  vvife  ;  fo 
chat  upon  a  fubfeqjcnc  removal  of  the 
wife,  defcribing  her  as  B.  S.,,  fingle 
nuoman^  from  y1/.  to  iS.,  M.  cannot  (hew 
in  evidence  ^h^c  the  marriage  was  nali 
and  void.  The  Kin^  v.  fbt  Inhabitants 
•f  Binegar^  E.  ^6  G    y.  377 

2.  An  order  of  rem'oval,  direAed  to  *'  the 
parijh  of  Poolt,  or  tvwn  atul  county  of 
Foo^e*^  ia  fufficient ;  though^ the  proper 

•  name  of  the  parifh  be  St.  Jamts  in 
FooU\  there  being  no  other  pariih  in 
the  town  and  county  of  FooU.  The  King 
¥•  Tbi  Inbabitants  ofTcpfifom^  71  ^  6  G.  3 . 

466 

POWER, 

Sci  Evidence,  No.  7. 

Under  a  devife  to  A,  for  life»  remainder 
to  trofteef,  &c.,  remainder  to  the  ufe  of 
thtijfueofibehody^i  A.^  '*  in  fuch  pans, 
fhares,  and  proportions,  manner  and 
form  as  fhc  ih(  uld  appoint  ;*'  remiiii- 
der,  in  dcfjuic  of  appointm<;nt,  to  the 
ufe  of  all  and  evcy  the  children  of  yA 
and  their  heirs,  &c.  A,  has  a  power 
of  appointing  to  all  or  any  of  her  chil 
dren  in  fee,  and  is  not  rellrained  to  ap- 
point to  them  in  tail* only.  Rex  v. 
-  Tbe  Marquis  of  Sta^ord    and    others 

T.  46  G  3.  521 

PRACTICE, 

1.  Though  a  writ  of  error  abate  bv  the 
death  of  the  plantiflFin  error  before  i 
be  r'eturned  and  certified,  yetexecutior 
cannot  afterwards  be  iifaed  on  the  jadg. 
ment  without  leave  of  the  C-uri ;  and 
the  Court  reiufcd  leave  for  the  plaiiuifi 
here  to  ifTue  a  tedatum  fi.  fa.  telied  in 
the  lafl  term  on  the  return  day  of  thf 
original  6.  fa.^  which  was  after  the  a!« 
lowance  and  fcrvice  of  the  writ  of  errcr. 
Z^rd  Kinnaifd  and  otbirs  Vt  Ljall^  H. 
46  A  ^  296 


2.  A  defendant,  foperfedcd  for  wsnt  of 
being  charged  in  ezecotion  within  two 
terms  after  judgment,  cannot  be  again 
arreted  and  taken  in  e;(%cation  upon  the 
fame  judgment.  Altter,  if  fuperfeded 
for  want  of  proceedings  in  time  be/ore 
judgment.     Uae  v.  Lo^we,  H,  46  G.  3. 

3.  It  is  fufHcient  in  a  qui  tam  afiton  to 
entitle  the  plea  with  the  names  of 
the  parties,  without  the  addiuoo  of 
qui  tasn,  &c.  to  the  plaintiff's  name. 
Dalit   qui  tam,  v.  Bter^  H,  46  G.  3. 

333 

4.  The  Court  will  not,  after  a  trial,  ftay 

proceedings  in  ejeftmeot  on  payment  of 
the  rent,  &c. ;  the  flat.  4G.  2.  r.  28. 
only  warranting  fuch  application  before 
trial.  And  that  ftatute  is  not  confined 
to  cafes  of  ejedment  brought  after  half 
a  year's  rent  due  fwbere  no  fufficient  iif 
trefs  ivas  to  be  found  on  ibe  fremijes. 
Roe  d,  IVrJl  V.  Da^is,  E.  46  G.  3.    363 

5.  As  by  the  pra^ice  of  the  Court  they 
will  not  grant  oyer  of  an  original  writ, 
and  yet  a  plea- in  abatement  for  want  of 
an  ad(]ition  to  the  defendant  in  fnch 
writ  is  bad  without  oyer;  the  cflFed  it 
to  prevent  fuch  a  plea  from  being 
pleaded  ;  and  therefore  if  pleaded  the 
Court  will  quafh  it.  Defifons  v.  Head^ 
E^  46  G.J.  383 

6.  The  defendant,  i.  feaman,  being  out 
upon  bail  on  procefs  for  a  debt  under 
2c/.,  was  impr^ded  into  the  king's  fcr- 
vice ;  and  as  he  would  have  been  enti- 
tled to  his  difcharge,  if  in  cuftody,  bj 
virtjeof  the  flat.  32  G.  5.  c  ^^.  f.  23., 
the  Court  on  application  ot  the  bail 
ordered  an  exoneretur  to  be  entered  on 
the  baiUpiece  in  the  firil  inftaoce.  Rn^ 
bertfon  v.  Patttrfcn^  T.  4*5  G.  3.       405 

7.  The  Court  will  discharge  a  married 
woman  on  filing  common  bail,  who  was 
fued  for  good^  ibid  and  delivered  to  her 
by  the  plaintiff*;  knowing  at  the  fame 
time  that  fhe  was  a  married  worr.an, 
though  living  apart  from  her  hufbind 
with  a  feparate  maintenance. '  ff^ardf  i 
V.  Goocb,  "T.  46  G.  3.        *  5>'2 

8.  After  default  made  in  not  potting  in 
fpecial  bail  in  time,  it  is  not  enoogh 

that 


PRACTICE. 

lliat  bail  are  afterwards  put  in :  bat  the 
plaiDciiF  may  take  an  ailignment  of  the 
bail  bond  and  proceed  chereoR.  unle^ 
the  bail  be  2\{ojuftifiid,  chough  not  be- 
fore excepted  to.  Turner  v.  Cary  an  i 
ethers^  ?".  46  (?.  3.  607 

9.  Where  parties  by*bond  agreed  to  fub- 
mit  matters  in  difference  between  them 
to  arbicratioD,  and  that  the  robmlflion 
fhould  be  noade  a  rule  of  court,  it  is 
competent  to  either,  even  (iocc  the  ftat. 
9  &  10  ^.  ^.  f.  15.  to  revoke  by  deed 
his  fubmiHiOD,  and  notify  the  fame  to 
the  arbitrators  before  the  authority  b? 
executed :  and  he  cannot  be  attached 
for  a  contempt  of  court  if  after  fuch 
revocation  and  notice  the  arbitrators 
make  an  award,  and  the  fubmiiSon  be 
made  a  r«le  of  court.  But  it  feems 
that  it  would  be  a  contempt  to  revoke 
the  fubmiffion  after  it  had  been  made  a 
rule  of  court.     MiUe  and  otberf.  A/- 

Jsgnees  of  Rhodes  and  another^  Bankrupts, 
V.  Gratrix,  T.  46  G.  3.  608 

10.  Where  the  debt  was  paid  after  an  alias 
pliirics  writ  ifTued,  the  defendant  cannot 
ohjea  at  the  trial  that  the  latitat  was 
Boc'  returned  ;  for  at  any  rate  if  the 
alias  pluries  were  the  commeoccn>ent 
of  the  aftioD,  ic  is  only  an  irregularity, 
which,  though  a  ground  for  application 
to  the  Court  to  fet  afide  the  proceed- 
ings,  yet  having  been  once  waved,  can- 
not after-vards  be  objeaed  to.  Neither 
can  it  be  objefled  at  the  trial  that 
when  the  debt  was  paid  the  defendant 
had  no  notice  of  any  aaion  commenced 
or  cofts  incurred.  'Toms  v.  Poixjell,  T. 
46  G.  3.  j^fi 

11.  The  plaintiff  is  not  bound  to  notice 
an  order  for  time  to  plead  obtained  by 
the  defendant,  if  it  be  not  drawn  up 
and  ferved  ;  but  may  fign  judgment  as 
for  want  of  a  plea  after/ the  time  when 
the  defendant  would  have  been  bound 
to  plead  if  no  fuch  order  had  been 
made.  Sedge^Uk  v.  Alierton^  T.  46  G.  3 . 

542 

It,  One  who  was  refidin^  at  an  hotel  in 

London  from  the  time  of  his  arreft  till  he 

was  ferved  with  notice  of  executing  the 

writ  of  int^uiry  was  holden  not  entitled 
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to  more  than  eight  days*  notice  in  a 
town  caufe,  though   bis 'general  reli-* 
j     dence  (his  home)  was  above  ^o  miles 
from  town*  Lloyd  v.  Hooper ^  T*  46  G.  3. 

624 

PRESUMPTION, 

See  Conviction,  No.  1.     Weir. 

The  SefHons  prefumed  that  an  indenture 
of  apprenticeihip  executed  30  years  be« 
fore,  and  under  which  the  apprentice 
had  regularly  ferved  his  time  for  fevea  , 
years,  when  the  indenture  was  given 
up  to  him,  and  proved  to  be  loft,  and 
when  the  parifh  in  which  he  was  fettled 
under  fuch  indenture  had  relieved  him 
for  the  lad  12  years,  was  properly 
(lamped  in  propcrticn  to  the  apprentice 
fee  of  12/.  received  by  the  mafter;  al- 
though the  deputy  regiHrar  and  comp- 
troller of  the  ft'imp  duties  proved  that 
it  did  not  appear  in  the  office  that  any 
fuch  indenture  had  been  (lamped  or  in- 
rolled  during  that  period :  and  the 
judgment  of  the  juftices  was  confirmed 
in  5.  iJ.  The  King  v.  The  Inhabitants 
of  Long  Buckby,  M,  46  G.  3.  45 

PROPERTY.TAX, 
^r/ Indictment,  No.  i. 

PUBLICATION, 
iSf/ Evidence,  No.  i« 

PROMOTIONS. 

1.  The  Hon.  Thomas  Erjkine  made  Lord 
High  Chancellor,  and  created  a  peer  by 
the  title  of  Lord  Erfiine^  &c.  H,  46  G.  ^* 

A    f        r.  335 

2.  Arthur  Pi ggott  Efq.  ma^e  Attorney- 
General,  »nd  kniehted.  .  ji. 

3.  Samuel  Romilly  Efq.  made  Solicitor- 
General,  and  knighted.  ih, 

4.  Mr.  Jerois  made  King's  Coonfel.     ih.^ 

5.  Serjts.  Lens  and ^^  made  King's  Ser^ 
jeants,  £.  46  G.  3.  335 

6.  Mr.  Hargrove  made  King's  Gounfel.  ' 

7.  Mr.  Dauncey  had  a  Patent  of  Precc. 
dcnce.  ,*^, 

Mm  3  oyi 
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SALE  OF  GOODS— Bj  Samfb. 


QUI  TAM.  I 

It  is  fuflicient  in  a  qui  tarn  aflion  to  entitle 
the  plea  with  the  names  of  the  parties, 
without  the  addition  of  qui  tamt  &c.  to 
the  plaintiff's  name.  DaU,.qm  tarn,  v. 
Bur,  H.  4<S  G.  3.  \  333 

RATE— Pwr, 

5>#P00R,  OvsaSBERS  07. 

REASONABLE  TIME. 

What  is  fuch  is  a  queftion  of  law  to  be  left 
to  the  jury  under  the  circa mftances. 
Andirfin  ▼•  Tbi  Royal  Exchange  AJfuf 
Mui  Cnafaty^  M.  46  G.  3.  38 

REMOVAL,  ORDER  OP, 
jSet  Pooa-REMOVAL. 

REVOCATION,  DEED  OF, 

Sti  AWTAED,  No.  2. 

•  » 

RIVER, 


SALVAGE, 

5l#lNSU&ANeE,  No.  I. 

SESSIONS. 

Sii  EVIDBNCB,  No.  5. 

SALE  OP  GOODS— i^  SampU. 

Sonrs,  which  were  in  the  kind's  ware- 
£oofe,  under  th^e  locks  of  the  king  and 
the  owoer,  from  whence  they  could  not 
be  removed  till  the  duties  were  paid, 
were  advertifed  for  fale  by  andion  on 
the  20th  of  Siftimiir^  vf/hen/amp/ij  of  { 
half  a  poond  weight  from  esch  hogf* 
head,  drawn  after  the  fagars  had  been 
weighed  and  the  dndes  afcertained  at 
the  Icing's  beam,  were  prodaced  to  the 
bidders  aflembled;  and  the  anOioneer, 
(haring  then  before  him  xhtpritaed  ca* 
uUogm  of  fale,  containing  the  lots, 
marks,  and  number  of  hoglheads,  and 
the  grofs  weight  of  |he  fagarsi  and  alio 

V 


another  written  paper  containing  the 
conditieus  cf  /ak^  which  latter  he  read 
to  the  bidders^  as  the  conditions  on 
which  the  fagars  mentioned  in  the  r«- 
talogme  were  to  be  fold;  but  tbe  Iwv 
papers  njoere  neitb^  eKternaUj  aamexed, 
nor  eemtained  awf  internal  referenee  in 
each  other,)  wrote  down  on  the  eaudogtte 
the  name  of  the  higheft  bidder  and  the 
fumbid  for  the  particular  lou;  having 
firft  informed  the  bidders  that  the  da- 
ties  were  not  then  paid,  but  would  be 
paid  on  the  morrow  by  the  feller  ;  and 
after  the  biddings  clofed  the  famfJet 
were  delivered  to  and  accepted  by  tbt 
purchafer,  according  to  the  ufual  prac* 
tice  at  fncb  fales,  as  part  ofbtspareba/t, 
to  taake  np  the  qnantitj  marked  eu  toeigbed 
at  the  king's  beam.  And  a  fire  having 
confnmed  the  fugars  on  the  aad  of 
September,  before  the  duties  could  be 
paid,  and  without  tbe  de/anito/tbejeller: 
held, 

ift.  That  at  common  law  this  waaa 
fale  to  change  the  property  at  the  tine 
and  place  of  aofiion,  thongh  the  gooda 
could  not  be  delivered  dll  the  dudes 
were  paid,  which  was  known  at  the 
time;  fuch  being  the  manifeft  intent 
of  the  contraQing  parties ;  and  confe* 
quendy  that  the  lofs  mufb  fall  upon  the 
bayer. 

adly.  That  afTuming  a  fale  of  gooda 
by  au^on  to  be  within  the  lythfedkm 
of  the  Aatute  of  frauds,  39  Car*  a.  c.  3. 
(which,  whether  it  were  or  not  was  not 
now  neceflary  to  be  decided,)  and 
therefore  requiring  to  be  evidenced  by 
a  memorandum  in  writing  of  the  bar. 
gain,  figned  by  the  party  to  be  charged 
or  his  authOrifed  agent,  except  where 
tbe  buyer  (hall  receive  part  of  the  gqoda 
fold  ;  yet  here  the  delivery  to  and  ac* 
ceptance  of  the  fmpUs  by  the  buyer  i 
which  delivery  was  made  aa  pert  of  tbe 
thing  purchaied,  and  upon  which  tbe 
dudes  were  paid;  at  aay  rate  took  the 
cafe  out  of  the  fbtute, 

3dly,  It  feems  that  uking  fales  of 
goods  by  auAion  to  be  within  the  lytk 
ledion  oif  the  ftatute,  the  auaioneer  or 
braker,  who  is  a  mtddla.mmi^  muft  be 

takoB 
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taken  to  be  the  agent  of  both  partiesi^ 
fo  ai  to  bind  the  porchafer  by  his  fig; 
nature.  Hindi  v.  Wbitebouft  and  Golan, 
T.  46  G.  3.  558 

SAMPLE,  SALE  BY, 
^/#Sale  op  Goods. 

SEAMAN, 
Sit  Bail,  No.  u 

SESSIONS, 
Sit  Appeal. 

SETTLEMENT— 5jr  Apfrenticejhip. 

1.  The  Seflions  prefumed  that  an  inden- 
ture of  apprenticeihip  executed  30  years 
before,  and  under  which  the  apprentice 
had  regularly  ferved  his  time  for  (cvtn 
years,  when  the  indenture  was  given  up 
to  him,  and  proved  to  be  loft,  and  when 
the  parifh  in  which  he  was  fettled  under 
fuch  indenture  had  relieved  him  the  lall 
iz  years,  was  froptrly  ftamptd  in  pro- 
portion to  the  apprentice  fee  of  1 2/.  re* 
ceived   by   the   mafter;   although  the 

,  deputy  regillrar  and  comptroller  of  the 
ftamp-duties  proved  that  it  did  not 
appear  in  the  ofEce  that  aoy  fuch  in- 
denture had  been  damped  or  enrolled 
during  that  period.  And  the  judgment 
of  the  jallices  was  confirmed  in  ^.  jR. 
Tht  King  V.  Tbt  Inbabltanti  of  Long 
SucUj,  Af.  46G.  3.  _  45 

2.  The  refidence  of  an  apprentice  with  his 
grandmother  in  a  different  parifh  from 
his  mailer  on  account  of  illoefs,  though 
with  the  coofent  of  the  mafter^  is  not 
referable  to  the  apprenticeihip,  fo  as  to 
gain  him  a  fettlement  in  foch  third 
parifh.  ne  King  v.  Tbe  Inhabit mnis 
pf  Barmbj'in'tbe-Marjh^   £,   46  G.  3, 
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3.  An  apprentice  to  a  (hi  p*owner  living 
at  ji»  gains  a  fettlement  by  refiding  on 
board  ni9  mailer's  fhip  for  40  days  in 
£,,  while  the  ihip  was  ftaying  and 
trading  there  in  the  courfe  of  bis  maf- 
ter's  trade  and  employ,  upon  a  coafiiag 


voyage.  And  if  the  apprentice  after- 
wards, upon  the  bankruptcy  of  his  mai^ 
ter,  return  to  ji.  where  he  formerly 
reftded  with  his  mailer  as  at  his  home» 
and  finding  that  his  mafler  had  abfcond- 
ed,  live  there  with  a  relation,  without 
doing  any  further  fervice  there  for  hia 
mailer;  fuch  refidence, though  for  more 
than  40  days  before  his  appreniiceihip 
expired,  will  not  regain  htm  a  fettlement 
in  jf.  The  King  v-  The  Inhabitants  ef 
Topjbam,  T.  46  G.  3.  466 

SETTLEMENT- J5>  Hiring  and  Ser- 

'Vice. 

1.  A  pauper  placed  by  the  pariih  with  a 
pariihioner^  upon  an  agreement  between 
the  latter  and  the  pariih  cfEcer^  to  find 
board,  waihing,  and  lodging  for  the 
pauper  at  2/.  6d.  per  week,  and  that 
the  pauper  was  to  do  what  he  was  fee 
about,  does  not  conllicute  the  relatica 
of  mailer  and  fervant  between  fuch  pa- 
riihioner  and  the  pauper,  fo  as  to  ena« 
ble  the  latter  to  gain  a  feulement  as  by 
hiring  and  fervice.  Neither  does  fuch 
relation  arife  by  implication  from  a  con* 
tinuanc€  of  fei vices  to  the  pariihioner 
by  the  pauper  who  continued  to  live 
with  him  as  before^  after  the  parifh  had 
refufed  any  longer  to  continue  the  pa« 
rochial  allowance ;  and  the  pauper, 
who  was  a  Greenwich  peniioner,  goings 
there  twice  a  year  without  aikingor  re- 
ceiving the  leave  of  the  pariiliioner ; 
the  latter,  however,  not  rerufmg  leave 
when  informed  of  the  oiher's  going. 
The  King  v.  The  Inhabitants  of  Ricking* 
hall Inf trior t  £.  46  G.  3.  373 

2.  The  pauper  deiired  her  mother  to  look 
out  for  a  place  for  her;  and  the  mif* 
trefs  on  the  application  of  the  mother 
fome  time  be/ore  Old  Michaelmas  faid 
that  ihe  would  give  the  pauper  the  fame 
wages  as  her  other  fervants,  and  wait . 
till  fhe  came;  but  the  mother  made  no 
abfolutc  agreement  for  her  daughter; 
though  ihe  informed  her  that  ibe  had 
got  a  place  for  her  if  ihe  liked  it. 
About  a  weei  after  Old  Michaelmas  the 
miflrefs  applied  to  cue  pauper  to  knot^ 
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if  (he  liked  to  come  into  her  fervi  :f » 
and  they  then  agreed  for  the  firlt  time 
for  certain  yearly  wages,  (he  f^me  as' 
the  other  fenrants,)  wtb  iibtrty  of  part' 
iftg  at  a  fM9»/b^j  'wages  or  ^warning. 
Held,  that  the  hiring  confimenced  only 
from  the  day  when-  the  pauper  and  her 
miftrtfs  agreed  on  the  terms  fpecificd. 
and  not  from  Old  Micbaelmas  or  before, 
when  the  mother  fpoke  to  the  miilrefs. 
And  the  pauper  having  given  a  month's 
previous  notice  to  quit  at  OlJ  MicbaeU 
maz^day\  which  the  midrefj  accepted, 
and  procured  another  fervant  to  come 
on  chat  day ;  when  the  pauper  received 
her  whole  year'5  wages ;  but  upon  the 
midrefs  telling  her  that  (he  wanted  a 
week  of  ferving  out  her  year,  (he  olfer- 
ei  to  day  another  week;  to  which  the 
midrefs  faid  that  it  did  not  Agnify,  as 
(he  had  ^ot  another  fervant  in  her 
place:  held,  that  this  was  \  dijptltition 
of  tho  contrad  before  the  end  of  the 
year,  by  the  notice  to  quit  given  and 
accepted ;  and  not  a  mere  difpenfation 
of  the  fervicc ;  and  confequently  no  (et- 
tlement  was  gained  by  fuch  hiring  and 
frrvice.  Tht  King  v.  Tbt  Inhahitaftts  of 
RuJhalU  T,  46  G.  3.  47' 

t.  Five  days  before  the  end  of  the  year 
a  fervant  abfented  himfelf  by  leave  one 
day  from  his  mailer's  fervice  to  look 
out*  for  another  place;  and  on  his  re- 
turn the  mcfler  on  foqie  trivial  pretence 
faid  he  (hould  not  flay  any  longer  in 
bit  fervice,  and  offered  him  a  triHe  lefs 
than  his  whole  wages,  which  the  fer. 
vant  refafed;  but  was  then  ready  to 
hav«  accepted  his  whole  wages ;  though 
he  would   rather  have   daid  out   his 
year  •  ^n^  imtnediatel/  he  applied  to  a 
magiflrate  to  oblige  his  mailer  either  to 
pay  him  the  whohe  or  to  receive  him 
into  his  fervice  for  the  remainder  of  the 
year ;    when   the    magiflrate  ordered 
half  a  c*own  to  be  deduced  ;  and  the 
fcrvant'thereupon  bired  bimjelf  to  another 
majler^  before  bis  firfl  year  nuas  eut%  and 
after  the  year  received  from   his  firft 
mailer  his  whole  wages.     Held,  that 
this  was  a  dijjhlution  of  the  contrad  be- 
fore the  cad  of  the  year  by  mutual  con- 


I  fent,  figoified  00  the  part  of  the  femit 
by  his  entering  into  another  frrvtcc. 
Tbe  King  v.  Tbt  InbabitasUi  of  Leigh  J, 
46  G.  3.  539 

SETTLEMENT— S/  Marriage. 

An  order  of  removal  of  y.  S,  and  B.  bis 
wife,  made  upon  tbe  txamtaaiian  of  the 
nuife^  adjudging  that  they  lately  caii« 
into  the  pariQi  of  AT.*  and  are  likely  to 
become  chargeable  to  it,  and  were  lift 
legally  fettled  in  Jlf.,  is  good  upon  the 
face  of  it,  and  conclufive  upon  the  pi- 
riih  of  Af.  as  to  the  marriage  and  fet- 
tlement  of  the  hofband  and  wife;  (b 
that  upon  a  fubfequent  removal  of  tbe 
wife,  defcribing  her  as  B.  S.JuiglettJO' 
man,  from  Af.  to  B,f  M,  cannot  (hew 
in  evidence  that  the  marriage  was  noil 
and  void.  Tbe  King  t.  ne  ImkahitaMts 
0/  Binegar^  £,  46  G.  3.  57^ 

SETTLEMENT— 5y  Office. 

The  appointment  of  a  mailer  of  a  work- 
houie  by  the  parifli  officers  and  veflry, 
purfuant  to  the  flat.  9  G«  1.  r.  7.  which 
enables  the  parilh  officers  and  parifliioB- 
CTSf  &c.  to  contra^  with  any  perfon  for 
the  managemtnc  of  the  poor  in  tbe 
workhoufe,  (and  who  did  contraft  widi 
the  pauper  to  manage  tbe  poor  in  the 
workhoufe,  and  teach  the  children  to 
fpin,  &c.  at  a  yearly  falary ;  and  alter 
fome  years'  fervice  difmilTed  him  at  a 
quarter's  notice,)  is  not  z,  public  euMMal 
office  or  cbarge  within  the  ftatnte  3  W, 
Be  M.  c.ii.flS.  the executingof  which 
for  a  year  will  confer  a  fettleoMnt,  Tbt 
King  V.  Tbe  Inbabitants  of  Merjoam,  & 
46  G.  1.  167 

6EWERS. 


By  (lat.  23  //.  8.  c.  5.  the  jury  by  whom 
a  prefentment  is  m^de  to  commiiBoacn 
of  fewers,  concerning  what  Umda  are 
within  a  level  and  fubjed  to  a  ccrtuo 
rate,  ought  to  be  fummoned  by  the 
iberifF/r00i  tbe  body  of  tbt  ccmm/jt  ia 
porfuance  of  a  precept  direded  10  bin 

from 
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from  thecommiifioner*  for  that  parpofe. 
And  a  prefentment  made  by  a  ftanding 
jury,  conftitutcd  according  to  ancienc 
ufage,  originally  returned  by  the  (he- 
riff,  at  thecoromencenneat  of  every  new 
commiffion  of  fewers,  from  certain  pa- 
rifhes  or  diftri^s,   compofed  of  land 
owners  there,  interefted  in  difcUimiog 
the  general  charges  of  the  level,  which 
jurymen  afted  for  life,  unlcfs  removed 
/orcaufe,  and  only  t\ie  foreman  of  whom 
was  fummoned  by  the  iheriiF  on  the 
particular    occafion,    which,    foreman 
thereupon  convened    the  other  jury- 
men ;  is  illegal  and  void :  and  the  want 
of  jurifdidton  of  fuch  prefeoting  jury 
cannot  be  waved  by  traverfing  their 
prefentment  and  going  to  trial  before 
another  jury   properly   returned   from 
the  body  of  the  country,  by  whom  fuch 
prefentment  was  confirmed.    The  pre- 
fenting  jury,  after  being  fworn   and 
charged,  mull  alio  profecute  their  in- 
quiry upon  bearing  evidence  on  oath 
before  the  commiffioners  in  ctfria,  and 
make  their  prefentment  tnereon,   and 
not  upon  information  colleded  ia  pats, 
without  oath.     Th€  King  v.  Tb»  Com- 
mtffioners  of  Servers  for  the  County  of  So 
merfit,  M.^6G,s.  71 

SHERIFFS, 
^//Bail-bond. 


SIMONY. 

A  chapel  in  the  townfliip  of  P.  was  en> 
dowed  in  1428,  by  a  deed  executed  by 
the  then  impropriator  of  the  redory, 
the  then  vicar,  and  the  inhabitants. of 
the  townftiip,  and  confirmed  by  the  dio* 
cefan ,  whereby  in  coniideration  of  a 
yearly  payment  to  the  vicar,  it  was  pro- 
vided that  the  curate  of  the  chapel 
Ihould  receive  all  the  tithes  due  to  the 
vicar  from  the  faid   inhabitants,  and  | 
ihoold  be  appointed  by  them:  under 
whidh  deed  they  continued  to  excrcife 
the  power  of  appointment  and  prefent- 
atioQ.    Jo  1797  an  ad  paiTed  for  io- 
dofiog  open  lands  in  the  townfhip. 


in  which  it  is  ftated,  as  a  natter  of 
doubt»  whether  the  curate  were  en- 
titled to  the  fmall  tithes  or  to  a  modus 
in  lieu  of  tithes»  the  decifion  of  which 
is  left  untouched  by  the  aft.    In  i8oi» 
upon  a  vacancy,  the  inhabitants  ap« 
point  and  prefent  a  curate,  upon  aa 
agreement  iigned  by  him  and  the  prrn* 
cipal   inhabitants,  wherein  they   ftate 
'that  he  is  appointed  to  the  curacy,  &c. 
and  to  the  money  payment  of  40/.  8/«  a/. , 
annually  payable  out  of  the  landt  and  bi» 
reditaments  in  P.  in  right  of  the  faid 
curacy,  together  with  furplice  h^^  and 
all  other  profits^  privileges,  ami  appur^ 
tenances  to  the  fame  belongingand  of  right 
payable  :  that  the  inhabitants  confioer* 
ing  that  fnm  not  fofficient  for  the  proper 
fupport  of -the  curate,  had  voluntarifj 
agreed  with  him  to  pay  a  further  annual 
fum  of  29/.  If/.  10 J.  wiih  a  /roa;(ft 
that  ic  '*  ihall  not  in  any  refped  alter 
the  money  payment  of  40/.  8/.  2d» 
*where*with  the  faid  lands  are  and  ba^M 
been  time  immemorial  iharged  im 
right  of  the  Jaid  church.**     Held  that 
this  agreement,  entered  into  for  the 
pnrpo/e  of  retraining  the  then  carafe 
from  alTerting  hu  claim  to  the  fmall 
tithes  by  due  courfe  of  law,  and  fur* 
nilhing  evidence  again  ft  his  focceifors^ 
was  fimoniacal^    and   the  picfeotatioit 
made  thereon  void.     And  the  right  of 
prefentation  having  thereupon  devolved 
upon  the  crown  by  ftat.  51  £//«.  c.  6. 
f  5«,  whofe  prefentee  had  been  licenfed 
by  the  ordinary,  a  mandamus  to  the 
ordinary  to  licenfe  another  curate  fub- 
fequently  appointed  and  prefented  by 
the  inhabitants^  who  had  given  notice 
of  having  withdrawn  their  former  nOL 
mination   and   prefentment,   and   can- 
celled the  agreement,  was  denied ;  and 
the  rule  was  difcharged  with  cofts.  The 
King  v.  The  Bijhop of  Q^ford^  T.  46G.3. 
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STAMP.  ^ 
« 
The  Seflions  prefumed  that  an  indenture 

of    apprenticelhip  executed   ^o  years 

befora,  and  under  whkh  the  apprentice 

had 
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tad  reguhrif  fenred  his  time  for  feven  I 
years,   when  the  indenture  was  g^^f^l  ic 
up  to  hiiD»  and  proved  to  be  loft,  and  {  ^^ 


Vfherc  the  parifh  in  which  he  was  fet- 
tled under  fach  indenture  had  relieved 
him   the  laft   12  yearly    was  properly 
ftamptd'wi  pfoportiOD  to* the  apprentice 
fee  of  xa/.  received  by  the  mafter ;  al« 
though  the  deputy  regiftrar  and  comp- 
troller of  the  (lamp  duties  proved  that 
it  did  not  appear  in  that  office  that  any 
fuch  indenture  had  been   ftamped   or 
inrolled  during  that  period.     And  the 
judgment  of  the  jufticea  was  confirmed 
in  B,  R.     The  King  v.  Tbi  InbaKtaMts, 
ffLomgBuckby^  M.  460.3.  45 
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STOCK  BROKER, 
Sei  BaoKERj  No.  a* 

TENURE. 

I.  One  may  hold  the  prima  tonfura  of 
land  as  copyhold^  and  another  may  have 
the  foil  and  every  other  beneficial  en- 
joyment of  it  9i%fretbold^  And  ancient 
admiffions  of  the  copyholder,  and  tbofe 
voder  whom  he  claims  the  land,  by  the 
defcription  of  **  tres  acras  prati,"  may 
be  conilrued  only  to  carry  the  prima 
tonfura,  if  in  faA  they  have  enjoyed  no 
more  under  fach  admiflions,  while  an* 
other  has  had  the  after-crop,  and  has 
cut  the  trees  and  fences,  fcoured  the 
ditches,  repaired  the  fences,  and  kept 
the  drains ;  though  the  copyholder  may 
have  paid  all  the  rates  and  taxes,  which 
was  in  his  own  wrong.  Stammers  v. 
Dix9Mt  H.  46  6.  3*  200 

8.  The  fnebQld  of  an  eftate,  parcel  of  a 
manor,  and  demifeable  only  by  the  li- 
cence of  the  lord,  paffing  by  furrender 
and  admittance,  to  which  the  tenant 
was  admitted  by  the  defcription  of  a 
Cttftomary  tenement,  habendum  to  her 
and  her  heirs,  tenendum  of  the  lord  by 
the  rod,  according  to  the  cuftom  of  the 
manor,  by  the  accottomed  rent,  fuit  of 
jcoart,  cuftoms,  and  other  fervices,  is  in 
ihe^'^jaAdnocin  the/#)sasr/j  though 


not  holden  ad 'v^luntattm  iomlmu  But 
fuch  an  eflate,  whether  (Iridlly  copy, 
hold  or  not  to  all  purpofes,  may  well 
pafs  under  the  defcription  of  cepjhold 
in  a  will ;  the  intention  to  pafs  it  under 
that  defcription  being  apparent.  Dee 
d.  Cook  and  Wift  v.  Dan^verSf  H*  46  G.  3. 

299 

3.  Where  the  tenants  of  a  manor,  for« 
merly  belonging  to  a  monaflery,  hold- 
ing ^y  border  fefoUet  and  the  defence  of 
Tynemoutb  Caftle\   under  copy  of  court 
roll^  and  whofe  eftates  pa£ed  hyfurrew* 
der  and  admittance^  fhewed  in  evidence 
by  furrenders  as  far  back  as  they  exifted 
in   writing;    by  admiffions  from   the 
17th  Eli%,  to  the  14th  Car*  1. ;  by  Ex- 
chequer decrees  between  the  lords  and 
tenants  in  the  times  of  Elm.  and  Jac,  i.; 
and  by  an  inquiiition  of  the  jury  at 
the  court* baron  of  the  lord  in  the  2d 
of  y^f-.a. ;  that  they  were  copybolders 
of  inheritance,  with  fnes  certain,  hoId« 
ing  according  to  tbi  cufiom  of,  bu/bandty 
of  the  manor f  {or  according,  to  tbe  cuf* 
torn  of  tbe  manor  generally,)    without 
ftating  them  to  hold  at  tbe  wll  of  tb§ 
lordi  admitting  this  evidence  to  out* 
weigh  proof  of  miniftcr*8  accounts  in 
the  30th  and  3ift^M«8.;  a  graot  of 
the  manor  from  the  crown  in  the  9tji 
Car>  I.  including   thefe  eflates   under 
the  name  of  tenements  of  bufbandry ;  fu  b- 
fequent  mefne  conveyances  refer ving 
the  coal-mines,  &c.  in  certain  diftrids; 
and  admifltons  from  1663  to  1777  (in« 
eluding  admiflions  of  the  fevcral  te« 
nants  to  the  eftate  immediately  in  qaet 
tion ;)  in  all  which  they  were  Hated  to 
hold  at  tbe  twill  of  tbe  lord,  as  well  aa 
according  to  tbe  cnftom  of  bufbandry  of  tbe 
manor,  SiC, :  yet  as  there  was  evidence 
for  more  than  a  century  paft  that  the 
lord  had  leafed  the  coal  and  lime-ftone 
under  the  copyhold  lands  in  different 
parts  of  tbe  manor,  and  had  received 

•  rent  for  the  fame ;  and  that  the  lelTees 
of  the  lord,  and  not  the  tenants,  had 
taken  tbe  coals  and  lime-ftone;  held 
that  fuch  a^s  qfonvnerjbip  explained  the 
nature  of  the  tenure,  according  to  thf 
cuftomofbitfiandry  of  tbi  manor,  Sec.  and 

fliewed. 


6jo 


TROVER. 


VENUE- 


fhewedy  in  aid  of  the  other  evidence, 
that  x\itfriehoU  vtras  in  the  lord^  and  not 
in  the  tenants.  And  at  any  rate  the 
evidence  preponderating  fo  much  in 
favour  of  the  lord,  the  Court  would 
not  difturb  a  verdi6l  given  for  him. 
BrouoM  V.  Rawlins,  T,  46  6.  3.      409 

TIME.  LENGTH  OF, 

Sii  Presumption.    Reasonable 

Time. 

Under  ancient  deeda  recognizing  a 
right  10  the  owner  of  an  eftate  to  have 
m  weir  acrofs  a  river  for  taking  fiOi,  if 
it  appear  that  foch  weir  was  heretofore 
iDade  of  brufh-wood,  throogh  which  it 
is  poffible  for  the  lifh  to  efcape  into  the 
upper  part  of  the  river,  he  cannot  con- 
vert it  into  a  (lone  weir,  whereby  the 
poflibility  of  efcape  through  the  weir 
is  debarred;  though  in  flood  times 
the  fiih  may  ilill  overleap  it.  The  en- 
hancing, ftraitening,  or  enlart^incr  of  an 
ancient  weir,  as  well  as  the  new  crediion 
of  one,  for  the  porpofe  of  Hopping  fi(h 
in  their  paflage  up  a  river,  is  treated  as 
m  public  noUnce  by  Magna  C/^arta, 
c.  z$'  and  izEd,  4.  c.  7. :  and  the  right 
to  coavert  a  bruft^^jjood  into  a  flone 
weir,  is  not  evidenced  by  ihewing  that 
40  years  ago  two- thirds  of  ic  had 
been  fo  converted,  without  interrup- 
tion ;  the  adion  for  the  injury  having 
been  brought  within  20  yearf 'after  the 
remaining  third  part  was  fo  converted. 
Wild  V.  Homty,  CUrk,  H.  46  G.  3.  lyj 

TROVER. 

Where  a  broker  pledges  the  goods  of  his 
principal  as  his  own,  the  pawnee  who 
claims  by  fucb  tortious  a£t  of  the  broker 
cannot  claim  to  retain  againft  the 
principal,  in  trover^  for  the  amount  of 
the  lien  which  the.  broker  had  on  the 
goods  for  his  general  balance  at  the 
time  of  fuch  pledge.  It  may  be  other- 
wife  where  one  uho  has  ^  lien  delivers 
the  goods  to  a  third  perfon  as  a  fecu- 
rityf  with  notice  of  bis  lieo^  and  ap 


points  him  to  conttnae  his  pofielGon,  at 
his  fcrvanr,  for  the  prefervation  of  his 
lien.     M'Cemhii  v.  Davits^  M,  46  G.  3. 

5 
TRUST,  DECLARATION  OF, 

Stt  C0PYH0LD>  &C.    No.  5. 

TRUSTEE, 
•S^tBail-Bond,  No.i.  Copyhold  A110 

Cu&TOMARY  BSTATES,  No.  I. 

TRUSTEES  OF  INHERITANCE, 
Bit  Devisb,  No.  i* 

USAGE. 

One  may  bold  the  prima  tonfiira  of  land 
as  copyhold,  and  another  may  have  the 
foil  and  ^^^xy  other  beneficial  enjoy- 
ment  of  ic  as  freehold :  and  ancient 
adminions  of  the  copyholder  and  ^hofe 
under  whom  he  claims  the  land,  by  the  • 
dtfcriptlon  of  «  tres  acras  prati,"  may 
be  con  (I  rued  only  to  carry  the  prims 
tonfura,  if  in  fa£l  they  have  enjoyed  no 
more  under  fuch  admiffions,  while  an- 
other has  had  the  after- crop,  and  has 
cat  the  trees  and  fences,  fcoored  the 

*  ditches,  repaired  the  fences,  and  kept 
the  drains ;  though  the  Copyholder  may 
have  paid  all  the  rates  and  taxes  ^ 
which  was  in  his  own  wrong.  St^m* 
men  v.  Diaton,  H,  46  G.  3,  aoa 

VENUE, 

^M  Evidence,  No.  I.    Pooe-Rbmq- 
VAL,  No.  a. 

The  'publifher  of  a  public  regifter  re-  - 
ceives  an  anonymous  letter,  tendering 
certain  political  information  on  Irijb 
affairs,  and  requiring  to  know  to  whom 
his  letters  Ihouid  be  diredled  ;  to  which 
an  anfwer  is  returned  in  the  regifter  ; 
after  which  he  receives  two  letters  ia 
the  fame  hand-writing,  direded  aa 
mentioned,  and  having  the  Irijb  poft- 
mark  on  the  envelopes ;  whicb  two  let* 

tcra 


WEIR. 

ters  were  proved  to  be  in  the  hand- 
writing  of  the  defendant ;  the  previous 
letter  having  been  deftroyed  :  This  is 
a  fufHcient  ground  for  the  Court  to 
have  the  letters  read  :  and  the  letters 
themfelves  containing  expreffionsof  the 
writer  indicacive  of  his  having  fenc  them 
•  to  the  publiftier  of  the  regifter  in  MiJ- 
dltfix  for  the  purpofe  of  publication^ 
the' whole  is  evidence  fufficient  for  the 
jury  to  find  a  publicufion  by  the  pro- 
curement of  the  defendant  in  MidMe/rx, 
Rex  V.  Tbt  Hqh,  Robt,  John/on^  M. 
46  G.  3.  65 

WARRANTY. 

After  a  warranty  of  a  horfe  as  found 
the  vendor  in  a  fubfequent  converfation 
faid,  that  if  tht  horfe  nuere  unbound 
(which  he  denied)  he  nuould  take  it 
again  and  return  the  money.  This  is  no 
abandonment  of  the  original  contrad, 
wAiich  ilill  remains  open :  and  though 
the  horfe  be  unfound  the  vendee  muii 
fue  upon  the  warranty,  and  cannot 
maintain  aflumpfit  for  money  had  and 
received  to  recover  back  the  price, 
after  a  tender  o£  the  horfe.  Payne  v, 
Whale,  H.  46  G.  3.  274 

« 

WEIR. 

Under  ancient  deeds  recognizing  a  right 
in  the  owner  of  an  eftate  to  have  a  weir 
acrofs  a  river  for  taking  fi(h,  if  it  ap 
pear  that  fach  weir  was  heretofore 
made  of  brufh-wood,  thrbugh  which  it 
is  pofiible  for  the  fi(h  to  efcape  into  the 
upper  part  of  the  river,  he  cannot  con- 
vert it  into  a  (lone  weir,  whereby  the 
polfibility  of  efcape  through  the  weir  is 
debarred  ;  though  in  Hood  times  the 
fi(h  may  flill  overleap  it.  The  en- 
hancing, ftraitening,  or  enlarging  of  an 
ancient  weir,  as  well  as  the  new  erec- 
tion of  one,  for  the  parpofe  of  [lopping 
£{h  in  their  pafTage  up  a  river,  is 
treated  as  a  public  nufance  by  Magna 
Chart a^  c.  23.  and  12  Ed.  4.  r.  7 
And  the  right  to  convert  a  brpfhwood 
into  a  done  weir  is  not  evidenced  by 


WITNESS. 
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(hewing  that  40  years  ago  two-tfcirda 
of  it  had  been  lo  converted,  without  in« 
terruption:  the  adlion  for  the  injury 
having  bern  brought  within  20  years 
after  the  remaining  third  part  was  fo 
converted.  JVeld  v.  Horniy,  Clerk,  /f» 
46G.3.*  ^  J95 

WILL. 

I.  A  copyhold  or  cudomary  eftate,  the 
freehold  of  which  is  in  the  lord  and  not 
in  the  tenant,  and  which  pafTes  by  lur- 
render  and  admittance^  is  net  within  the 
5  th  fedion   of  the   (latute  of  frauds^ 
29  Car,  2.  r.  3.,  fo  as  to  require  to  a 
devife  of  it  the  iignature  of  the  party^ 
or  the  attedation  of  witnefTes.     Nor  is 
ic  within  the  7th  feftion,  as  a  declara* 
tion  of  truft,  requiring  to  be  proved  by 
a  writing^»/.y  hy  the  party  ;  which  ap* 
plies  only  to  cafes  where  the  legal  and 
equitable  e dates  are  feparated  ;  or  by 
a  will  in  <writing  ;    which  muft  be  an* 
decdond  only  of  fuch  a  will  of  lands  as 
the  (Idtute  recognizes,   viz.  a  will  at- 
teiled  by  three  or  four  witne(res.     BoC 
held  that  it  might  well  pafs  by  inftroc* 
tions  for  a  will  tzken  in  writing  by  an- 
other, in   the  prefence   and  from  the 
oral   dilation    of  the  party,    though 
without    any    (ignature   or   attedation^ 
which  was  eflabliftied  as  her  will  by 
the  ecdefiadical  court  granting  probate 
thereof,  and  is  a  good  'will  under  the 
datute  cf  wilts ;   the  edate  having  been 
furrendered  to  the  ufe  of  her  lad  will  in 
writing.  Doe  d.  Cooke  and  IVife  v,  Dan* 
lersf  H,  i^tG    3.  299 

2.  Such  edates  paf,  not  by  the  will  alone, 
but  by  the  will  and  forrender  taken 
together.  f^« 

WITNESS. 

I.  A  witnefs  cannot  be  crofs  examined  it 
to  any  collateral  independent  fa£l  irre« 
levant  to  the  matter  in  ilTue,  for  the 
purpofe  of  contradiding  him  if  his  an* 
fwer  be  one  way  by  another  witnefs, 
in  order  to  difcredit  the  whole  of  hit 
teiiimony.  Sfenetley  q.  /•  v.  Diff^iUott^ 
H.  46  G.  3.  108 

[  2,  An 
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WITNESS. 


t.  /In  attorney  U  bound  to  difclofe,  when  | 
C£illed  as  a  witnefs  by  the  advene  par  ^ 
ty»  the  contents  of  a  notice  whicn  he 
received  to  {Produce  a  paper  in  the  hands 
o^  his  client ;  the  privilege  oi  the  client 
cnly  extending  to  exclude  thedilclofure 
of  any  faO,  communicated  confidentially  I 


to  the  witnefs  in  the  charafler  of  his  at« 
rorney.  Sp4nceUjt  ftJtam^  v.  ScbuUn* 
hurgb,  E.  46  G.  3.  5j7 

WORKHOUSE, 
^^f  Settlembnt  by  OrricB. 


V. 


EKD  OF  THE  SEVENTH  VOLUME^ 


Prhrud  by  A.  Stralian,  Law  Printrr  to  Hi*  Maji/Vy» 
l^iintccs-^ucttf  Loudon* 
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